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ERRATA. 


In Jones v. Fort, (p.449,) the 6th and 8th head-notes are erroneous, 
but are corrected in the index, (pp. 744-5,) tit. BATLMENT. 

In Bobe’s Heirs v. Stickney, (p. 495, par. 6,) the cases of P. M. Gen- 
eral v. Furbee, and United States v. Wardwell, should be cited as from 
4th and 5th Mason, instead of 4th and 5th Mass. 
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AT JANUARY TERM, 1860. 


WILLIAMS & SMART vs. CARPENTER & CO. 


[ACTION ON PROMISSORY NOTE, BY PAYEE AGAINST MAKER. | 


1, Payment; remittance of money by maif_—To absolve a debtor from 
the hazard of loss, in the transmission of money by mail to his 
creditor, it is necessary that the remittance should be made by the 
authority of the creditor, and in the manuer and with the precau- 
tions prescribed by him; and this principle is not affected by the 
impossibility of a compliance, on the part of the debtor, with the 
conditions and directions prescribed by the creditor. 

2. Error without injury in charge to jury.—The correctness of a charge to 
the jury, which, however erroneous, could not have prejudiced the 
appellant, will not be revised, at his instance, by the appellate court 


Appra from the Circuit Court of Calhoun. 
Tried before the Hon. S. D. Hat. 


Tuts action was brought by Geo. W. Carpenter & Co., 
a mercantile firm in Philadelphia; against 8S. C. Williams 
and John Smart, and was founded on the defendants’ 
promissory note for $530 76, dated the 1st August, 1854, 
and payable on the 19th April, 1855, with interest from 
the 19th October, 1854. No pleas appear in the record. 
On the trial, as the bill of exceptions shows, after the 
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plaintiffs had read in evidence the note on which the suit 
was founded, on which were endorsed several payments, 
leaving a balance of about $200 still due and unpaid; 
“the defendants offered evidence to show that, on the 
12th April, 1855, they mailed a letter containing $200 in 
bank-bills, at Oxford, in Benton county, (the place of 
their residence,) addressed to the plaintiffs at Philadelphia, 
and that one of them was at that time the postmaster 
at Oxford; and then read in evidence, after proving 
their execution, two letters which they had received from 
the plaintiffs, dated respectively the 3d March and the 2d 
April, 1855. 

The following extract contains the material portions of 
the first of these letters: “Your esteemed favor of the 
24th ult. came duly to hand,’ and has received our most 
especial attention. In answer to your inquiries, we would 
reply that you can send us money at our risk, in sums 
of one and two hundred dollars at a time, by taking the 
postmaster’s receipt, and paying letter registered under 
the new post-office regulations. We have now been in 
business near thirty years, and are constantly, and have 
been during all that time, receiving money by mail, and 
have never yet lost a dollar. We hope, therefore, that 
you will commence immediately to remit to us, in these 
sums, so that your note will be paid by the time it talls 
due in April.” 


The second letter was in these words :* “Your esteemed 
favor of the 29th ult. came duly to hand, enclosing one 
hundred dollars, which we have placed to your credit, and 
for which please accept our thanks.. We hope you will 
favor us with the balance due shortly, and that we shall 
also receive your further orders, which will at all times 
meet our most prompt and especial attention.” 

The defendants then read in evidence the act of con- 
gress of March 38d, 1855, entitled “An act further to 
amend the act entitled ‘an act to reduce and modify the 
rates of. postage in the United States, and for other pur- 
poses,’ passed on the 3d March, 1851,” the 8d section of 
which act is as follows: “Suc. 8. Be it further enacted, That 
for the greater security of valuable letters posted for trans- 
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mission in the mails of the United States, the postmaster- 
general be, and hereby is, authorized to establish a uniform 
plan for the registration of such letters, on application of 
parties posting the same, and to require the pre-payment 
of the postage, as well as a registration fee of five cents on 
every such letter or packet, to be accounted for by post- 
masters receiving the same ‘in such manner as the post- 
master-general shall direct: Provided, however, That such 
registration shall not be compulsory, and it shall not ren- 
der the post-office department or its revenue liable for 
the-loss of such letters or packets, or the contents there- 
of.”—United States Statutes at Large, vol. 10, pp. 641-42. 

The defendants offered to readin evidence, in connec- 
tion with this act of congress, a printed circular, signed 
by the postmaster-general, and dated the 15th May, 1855, 
which was proved to have been sent by the post-office 
department at Washington to the post-office at Oxford, 
and which-contained instructions relative to the proper 
construction to be placed on the said act, but gave no 
directions as to the registration of valuable letters. The 
court excluded this evidence, on the plaintiffs’ objections, 
both when offered separately, and when offered in connec- 
tion with proof of the fact that a similar circular had been 
received about the same time by the postmaster at Jack- 
sonville; and to its exclusion the defendants excepted. 
The defendants then offered to prove by the deputy post- 
master at Oxford, and by the postmaster at Jacksonville, 
“that under the law of March 3, 1855, no letters could be 
registered in either of said offices on the Ist July, 1855; 
and that no letters were in fact registered in either of said 
offices on said Ist July, 1855.” The court excluded each 
portion of this evidence, on the plaintiffs’ objections, and 
the defendants excepted. 

“This-being all the proof, the court charged the jury, 
(among other things,) that under the law of the United 
States of March 3d, 1855, a letter could be registered at 
Oxford on the 14th April, 1855; to which charge also the 
defendants excepted,” and which, with the rulings of the 
court on the evidence, they now assign as error. 
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Aex. & Jno. Wurite, for‘appellants. 
Jas. B. Martin, contra. 


A.J. WALKER, C. J.-Toabsolvea debtor, who transmits 
money by mail to his creditor for the payment of his debt, 
from the hazard of loss in the transmission, itis necessary 
that, the remittance should be made by the authority, ex- 
press or implied, of the creditor, and in the manner and 
with the precautions prescribed by him.—Smith’s Mer- 
eantile Law, 528-529; Warwicke v. Noakes, Peake’s R. 
67; Hawkins v. Rutt, 2b. 186; Townsend, Crane & Co. v. 
Henry, 9 Rich. Law, 318 ; 3 Phillipps on Ev. 440-441, note 
11, (last ed.); 2 Greenleaf on Ky. 429, § 525. If it is im- 
possible for the debtor to transmit the money in the man- 
ner and under the precautionary attendant circumstances 
directed by the creditor, he can not make the remittance 
at the risk of the creditor. His authority is to remit in 
the manner and under the circumstances prescribed, and 
if he remits without pursuing the directions, he acts with- 
out authority. Like an agent, he must pursue his author- 
ity, and strictly observe its limitations and qualifications. 
Story on Agency, 213, § 165. | . 

From an application of the principle above stated to 
this case, it must result that, if the plaintiffs only author- 
ized the remittance to be ‘made under certain specified 
precautionary observanees, the defendants would not. be 
justified in making the remittance without them, because 
they could not be performed. 

The plaintiffs’ letter of 8d March, 1855, authorizes the 
defendants to transmit the money by mail, at their risk, 
in sums of one and two hundred dollars at a time, taking 
the postmaster’s receipt, prepaying the postage, and reg- 
istering the letter under the new post-office regulations. 
The plaintiffs’ subsequent letter of April 2d, 1855, ac- 
knowledges the receipt of a letter enclosing one hundred 
dollars, and expresses the hope of being shortly favored 
with the balance. This letter does not modify the in- 
structions of March 3d, 1855, nor do we think that a mod- 
ification of such instructions can be implied from it. It 
does not, in terms, authorize a remittance by mail, but 
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seems simply to pass it silently by as a matter previously 
settled. ; : r 

The question, after the ascertainment of the fact that 
the money had been mailed, was, whether it was mailed 
under the precautionary ciycumstances directed. If it 
was not, the mailing of the money was at the defendants’ 
risk, and it is totally immaterial whether the defendants 
could or could not have pursued the instructions given. 
If they could not have pursued them, they were without 
authority from the plaintiffs to transmit the money by 
mai]. The evidence offered as to the instructions of the 
postmaster-general, and as to the impossibility of register- 
ing letters, pertained to a totally immaterial matter, and 
was inadmissible on account of irrelevancy. 

2.] The charge given could not possibly have preju- 
diced the defendants. If it had been the reverse of what 
it is, it would not have benefited them. Looking at the 
evidence, it is perfectly clear that, if erroneous, the charge 
has not prejudiced the defendants; and we would not, 
therefore, reverse, if upon examination we found it incor- 
recfi—Salmons v. Roundtree, 24 Ala. 458; Shepherd’s 
Digest, 568-569. 

Judgment aflirmed. 





WATSON vs. TOOL & NICHOLSON. 
[ TRESPASS AGAINST SHERIFF FuR ILLEGAL LEVY OF ATTACHMENT. ] ; 


1 Irrelevant evrdence in rebuital —The admission of irrelevant evidence, 
in rebuttal of irrelevant evidence, is, at most, error without injury. 
2. Relevancy of evidence rebutting fraud in execution of conveyance.—I n tres- 
pass against a sheriff, for levying an attachment on astock of goods 
claimed by the plaintiffs under a conveyance from the defendant 
in attachment, which conveyance is impeached for fraud by the 
defendant; the defendant having proved that, about the time of 
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the execution of the conveyance for the stock of goods, the debtor 
also*conveyed all his other property to the plaintiffs, taking their 
notes for the purchase-money, and having adduced other evidence 
of fraud in the execution of the conveyances, it is competent for 
the plaintiffs, in rebuttal, to prove that the proceeds of these notes 
were used by him in payment ofpre-existing bona-fide debts, and 
that the plaintiffs had paid the debts which, by their contract with 
him, they had bound themselves to pay; and the fact that these 
payments were made after the levy of the attachment, and after 
the institution of the suit, does not affect the admissibility of the 
evidence. 


AppEAL from the Circuit Court of Choctaw. 
Tried before the Hon. C. W. Rapier. 


Tus action was brought by Alfred Tool and Charles 
Nicholson, merchants and partners in trade, doing busi- 
ness under the firn-name of Tool & Nicholson, against 
Clement L. Watson, to recover damages for the defend- 
ant’s tortious act, as sheriff, in levying an attachment 
against William Nicholson, on a stock of goods which the 
plaintiffs claimed, but which had formerly belonged to 


W. & C. Nicholson, a mercantile firm composed of said 
William and Charles Nicholson. The plaintiffs derived 
title under a conveyance, dated the 28th June, 1856, by 
which William Nicholson transferred his interest in the 
stock of goods to said’ Tool; which conveyance the de- 
fendant sought to impeach on the ground of fraud. The 
only plea was the general issue, “with leave to give in 
evidence any matter that might have been specially 
pleaded.” 

On the trial, as appears from the bill of exceptions, the 
plaintiffs introduced as a witness one William L. Mitch- 
ell, who, on his direct examination, testified, that he had 
been the clerk of the late firm of W. & C. Nicholson, and 
in the latter part of June, 1856, had taken an inventory 
of their stock of goods, notes and accounts ; that this was 
done at the request of said partners and of Alfred Tool, 
and was completed prior to the 28th June; that on the 
28th June, after the inventory had been made out, Wil- 
liam Nicholson and Tool] agreed upon the terms of a con- 
tract, by which the former sold and transferred to the 
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latter his entire interest in all the partnership effects, and 
mutually promised to meet at the house of Charles Nich- 
olson on the morning of the 30th June, (which was Mon- 
day,) when and where witness was to meet them and 
write the conveyance ; that he saw Tool behind the coun- 
ter on the evening of the same day transacting business, 
and also saw a notice posted on the door of the store- 
house, stating that the firm of W. & C. Nicholson had 
been dissolved, that William Nicholson had sold out his 
interest to Tool, and that the business would be in future 
eonducted under the firm name of Tool & Nicholson; 
that the parties all met at the house of Charles Nicholson 
on the Monday morning following, at which time and 
place the conveyance was written by witness, and executed 
by the parties; and that he dated the conveyance on the 
28th instead of the 30th June, not-by the direction of the 
parties, but because the terms of the contract were settled 
on that day. - The conveyance referred to, which was 
signed by said Mitchell, and two other persons as attest- 
ing witnesses, and was attached to the bill of exceptions 
as an exhibit, is as follows: 

“I this day sell and transfer unto Alfred Tool ‘all my 
interest or property to the store of W. & OC. Nicholson, 
together with all books, notes and accounts which I have, 
jointly with Charles Nicholson, or individually, upon his 
‘paying the following notes and accounts: one-half of the 
indebtedness of W. & C. Nicholson, amounting to ten or 
twelve thousand dollars, the larger portion of which is 
due in New York on the first of next year; pay note to J. 
M. Dansby, for nine hundred and twenty dollars, and note 
to Boswell Turner, (on both of which he is security,) Dade, 
Huxthal & Co. sixteen hundred and sixty-four dollars, 
balance of note due Ann W. Vance, and two notes due 
Allen Yates, for about fifteen hundred dollars; and the 
said Alfred Tool agrees to exonerate me from all liability 
on the above named notes; and I hereby sell and deliver 
unto him the above named interest in all books, papers, 
notes, accounts and store. Given under my hand and 
seal, this the 28th day of'June, A. D. 1856. 

Wm. Nicuoxson, [1 s.]” 
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“The plaintiffs then proposed to show that the debts 
mentioned in said conveyance had been paid by them. 
The defendant objected to this evidence; his objection 
was overruled, and he excepted. The witness was then 
asked, if the New York creditors mentioned in said con- 
veyance had been paid; and replied, that said creditors 
had made him their agent in regard to said claims, and 
had forwarded them to him, with full power and author- 
ity to accept in full settlement of them the notes of the 
new firm of Tool & Nicholson; that he, as the agent of 
said creditors, in the latter part of July, 1856, took from 
said Tool & Nicholson, in full settlement of the notes 
held by said creditors, new notes payable on the Ist Jan- 
uary, 1857, and enclosed them to said creditors ; and that 
all of said notes had since been paid by Tool & Nicholson, 
except a part of one of them, to pay which the sheriff had 
that day sold Tool’s property. The defendant objected 
to the testimony of said witness in reference to the pay- 
ment of said New York creditors and the manner of it, 
on the ground that it relates to transactions subsequent 
to the sale of William Nicholson’s interest in said stock 
of goods to Tool, and subsequent to the bringing of this 
suit, and was irrelevant; but the court overruled the ob- 
jection, and admitted the evidence ; to which the defend- 
ant excepted. 

“Said Mitchell testified, on cross examination, that the 
goods purchased in New York, embraced in the sale by 
William Nicholson to Tool, cost $9,300; that the old 
stock of goods on hand was valued in the trade at $4,- 
000; that the old debts due to said W. & C. Nicholson 
amounted to $2,050; the accounts due for sale of goods 
from the Ist to the 28th June, 1856, to $5,773, and the 
notes and aecounts due to William Nicholson to $2,428;” 
that-no note or writing of any kind was signed by Tool 
at the time the conveyance from William Nicholson was 
executed ; that the parties all went back to the store im- 
mediately after the execution of the conveyance, and there 
found the deputy sheriff} who said that he had come to— 
levy an attachment on William Nicholson’s property ; 
that Tool then exhibited the conveyance from William 
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Nicholson, and claimed the stock of goods as belonging 
to himself and Charles Nicholson; and that the deputy 
sheriff thereupon levied the attacliiment on a carriage, 
some horses, and other articles of inconsiderable value, 
but made no levy on the stock of goods, and returned to 
his. principal for instructions. The court allowed the de- 
fendant to further prove, on cross examination of the wit- 
ness, against the plaintiffs’ objection, that on the Ist July, 
1856, William Nicholson conveyed to Tool the tract of 
land on which he resided, which contained about eight 
hundred and twenty acres, and was worth about seven 
dollars per acre; that the consideration expressed in the 
deed. was $10,000; that on the same day said Nicholson 
also sold to Tool a negro girl named Viney, at the price 
of $900, (for which Tool gave his note,) and his entire 
stock of cattle, furniture, &c., to Tool and Charles Nich- 
olson. The bill of sale for the cattle and furniture, which 
was produced by the witness, recited a consideration of 
$900, and conveyed all the grantor’s household and 
kitchen furniture, “except that which is allowed me [him] 
by law.” The witness further testified, that these convey- 
ances embraced all the property of which William Nichol- 
son was then possessed, except that on which the deputy 
sheriff had levied an attachment as above stated; that 
William Nicholson was at that time very much embar- 
rassed, if not insolvent; that he and his family continued 
to reside, as before, on the tract of land conveyed to Tool, 
and remained in possession of the furniture; that the girl 
Viney went into Tool’s possession after the sale, but sub- 
sequently returned to the residence of said Nicholson, 
and continued to wait on his family as a house-servant, 
until the spring of 1857, when she was sold by Tool, in the 
presence of said Nicholson, to one Lang; that Tool was 
worth about $5,000 at the time of these transactions, aud 
was engaged with witness in the business of tanning; 
that Charles Nicholson was then worth about $10,000, 
but his wife also owned a considerable estate, and he 
made from eighty to one hundred bales of cotton an- 
nually. 

“Said witness was asked by plaintiffs, on his rebutting 
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examination, if he knew what William Nicholson did 
with the note given him by Tool for the girl Viney; and 
answered, that said note was transferred by William Nich- 
olson, in the winter of 1856-7, to one of his creditors 
named Lang, and was afterwards paid by Tool by the sale 
of Viney to said Lang. To this question and answer, 
each, the defendant objected, on the ground that the same 
was irrelevant, and was res inter alios acta, and that it was 
not competent for the parties, by their subsequent acts, 
to make valid their previous transactions which were void 
as against attaching creditors; and, on these grounds, 
moved the court to exclude said testimony from-the jury. 
The court overruled the objections, and refused to exclude 
the evidence frem the jury; and the defendant excepted. 
The plaintiffs also asked said witness, what William Nich- 
olson did with the notes and drafts which he reeeived 
from Tool and Charles Nicholson, for said land, cattle, 
furniture, &., above mentioned; and in reply, testified 
to several payments made by said William, by means. of 
said notes and drafts, to some of his creditors, in the lat- 
ter part of the year 1856, and in the beginning of the year 
1857. To this question and answer, each, the defendant 
also objected, for the reasons aforesaid, and excepted to 
the overruling of his objections.” 

William Nicholson, the defendant in attachment, was 
afterwards introduced as a witness, and was permitted to 
testify, against the defendant’s objections, to payments 
made by him in 1856-7, with the proceeds of the notes 
received by him from Tool and Charles. Nicholson, on 
bona-fide debts, for which Charles Nicholson was also lia- 
ble; either as partner with William or endorser for him ; 
and to the admission of this evidence an exception was 
reserved by the defendant., 

The rulings of the court on the evidence, to which, as 
above stated, exceptions were reserved by the defendant, 
are the only matters assigned as error in this court. 


A. R. Mannina, for appellant.—The effect of the rulings 
of the court below, in admitting the evidence to which 
the appellant objected, is to enable parties who are 
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charged with an act fraudulent towards creditors, after 
their transactions have been assailed as fraudulent, to 
manufacture evidence in their own behalf, to be used ina 
suit already instituted. Such subsequent, acts belong to 
the same class of evidence as subsequent declarations of 
a party, and are so treated in the text-books. “It isa 
most general and extensive rule, that all a man’s acts and 
declarations shall be admitted in evidence, whenever they 
afford any presumptions against him,” because such acts 
and conduct frequently afford. presumptions as strong as 
express declarations.—Starkie on Evidence, vol. 2, p. 29. 
In such a case as this, a man would not be permitted to 
offer his own subsequent declarations in evidence, in order 
to maintain a suit in his favor, or to defend a suit against 
him; nor should be permitted to prove his subsequent 
acts for a like purpose. “If such proof were allowed, 
there would be no end to the expedients to which men 
would resort to fabricate testimony, so as to meet the 
various exigencies of their defense.”—Falkner v. Leith 
& Jones, 15 Ala. 10; also, 1 Phil. Ev. (C. & H. Notes,) 774- 
76. “On the question of fraud in a conveyance of per- 
sonal property, evidence.that the vendee afterwards con- 
veyed a portion of it, with other property, to a creditor 
of the vendor, as a security for the debt, (the vendee also 
being liable therefor as surety,) is inadniissible to rebut 
the evidence of fraud.”—Kimball v. Thompson, 4 Cush- 
ing, 441. All the transactions proved were res inter alios 
acta, and, on that account, ought to have been rejected.— 


1 Phil. Ev. (C. & II. Notes,) 748. 


Wx. Boytzs, contra.—1. The contract of sale was author- 
ized by law.—14 Ala. 263; 18 Ala. 316; 2 Chitty’s Pl. 4. 
If Tool was bound in law to pay the debts which he 
assumed to pay at thé time of the sale and delivery of the 
goods, then the sale had the same validity as if the money 
had been paid at the time. It is a settled rule of law, 
that if A. promise B. to pay asum of money to a third 
person, and this promise is founded upon asufficient con- 
sideration, such third person may maintain an action on 
the promise.—8 Porter, 8383; 14 Ala. 265; Peters’ C. C. 
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169; 5 Blackf. 179.. The creditors accepted Tool’s prom- 
ise, and he paid the debt.—17 Ala. 687. 

2. If the contract. of sale was authorized by law, the 
payment of the consideration could be shown, especially 
where fraud is relied on as a defense.—5 Stew. & P. 410; 
12 Ala. 24; 15 Ala. 18. The amount of the considera- 
tion is not important, nor is it necessary that it should 
appear on the face of the contract, as it may be proved 
aliunde.—24 Vermont, 189. . 

3. The court did not err in permitting the plaintifis to 
prove the bona fides of the sales made after the consum- 
mation of the salein controversy.. The‘evidence of thése 
sales was brought out by the defendant, against the plain- 
tiffs’ objection. Where a part.of a transaction has been 
elicited from a witness on his direct examination, the 
opposite party has a right to inquire into all the facts and 
circumstances connected with it, although they might 
not be admissible as independent testimony.—18 Ala. 
625; 24 Ala. 9; 22 Ala. 476; 21 Ala. 797; 17 Ala. 55. 


STONE, J.—AIl the questions presented by the record 
in this case, arise on the admissibility of rebutting evi- 
dence. They are all of kindred character. Each piece of 
evidence which was admitted against the objection of 
defendant, tends to prove some act done after the attach- 
ment was levied, and after this suit had been instituted. 
The questions may, then, in the main, be considered 
together. 

The attachment was issued against the effects of W. 
Nicholson. It was levied on property belonging, as ii is 
asserted, to Tool and C. Nicholson. ‘The whole contro- 
versy in the circuit court hinged on the inquiry, had W. 
Nicholson sold the effects levied on, to the plaintifts, before 
the attachment was levied? and was that sale bona fide, 
or fraudulent? This inquiry necessarily opened a wide 
field for exploration. 

For the defendant, it was competent to prove every fact 
and circumstance which tended to show that the transac- 
action was not in good faith, or was in secret trust for the 
benefit of W. Nicholson, the grantor. In this connection, 
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we cannot say that the circuit court permitted the exami- 
nation by defendant to take too wide a range. The 
insolvency of W. Nicholson—the property and means of 
Tool and C. Nicholson—the haste attending the consum- 
mation of the contracts—the fact that, reserving only the 
property which the law exempted to him as the head of a 
family, W. Nicholson sold and parted with every piece 
and parcel of property which he owned, including lands, 
houses, slaves, carriages, house-servants and house-furni- 
ture, and retained the possession of much of it, as he had 
theretofore done; and all this during a few consecutive 
days, and when the sheriff was levying upon portions of 
his property under attachments—these necessarily fur- 
nished grounds for argument against the validity ot the 
transfer ; grounds from which, if unexplained, a jury might 
be urged to infer that there was a secret trust. They all 
tended, by cotemporaneous conduct, to shed light on the 
transaction which was directly in issue. 

But we need not inquire whether each of these several 
transactions was legal evidence for defendant, The court 
admitted them ; and under a wellsettled rule of this court, 
if illegal evidence be given in against a party, he will be 
permitted to rebut that evidence.—Nelson v. Iverson, 
24 Ala. 9 and see authorities on the brief of counsel. 

[2.| We think the rebutting: evidence introduced by 
plaintiffs, and objected to by defendant, was, in each 
instance, admissible. It tended proximately to prove two 
propositions, either of which justified its reception: first, 
that Tool and C. Nicholson possessed the requisite means 
to purchase and pay for the goods; and, secondly, it 
tended to rebut the imputation that there was a secret 
trust tor the benefit of W. Nicholson. The fact that these 
transactions occurred post litem motam, weakened their 
influence for the latter purpose; but this was the proper 

‘subject of a charge. We have, on this record, to deal 
only with the relevancy of the evidence. Its sufficiency 
and effect are not presented for our consideration.—Pen- 
nington v. Woodall, 17 Ala. 687; McCaskle v. Amarine, 
12 Ala. 17, 24; Lanier v. Br. Bank, 18 Ala. 625. 
Judgment affirmed. 
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WILLIAMS vs. McCONICO. 
[DETINUE FOR SLAVES. | 
1, Construction of deed of gift to grantor’s daughter and the heirs of her 


th 


body.— Under a deed of gift, by which the grantor, after reciting 
his wish to make permanent provision for an unmarried daughter 
and her children, conveyed certain slaves ‘to a trustee, “for the 
sole use of my [his] said daughter Prudence and the heirs of her 
body forever ; but, in case the said Prudence shall die without an 
heir, then the said negroes, together with their increase, to return 
to my estate, to be equally divided between her brothers and sis- 
ters,”’—held, that the interest of the daughter, whatever it might 
be, terminated at her death, and that the children then took the 
absolute property as remainder-men. 


- Continuance of trustec’s title——Where slaves are conveyed by deed 


to a trustee, “or his legal representative,” for the sole use and 
benefit of the grantor’s unmarried daughter and her children, for- 
ever, the legal title of the trustee does not cease at the death of 
the daughter, leaving children ; and if the original trustee resigns, 
and another person is appointed in his stead by the circuit court, 
the death of the substituted trustee does not invest the children 
with the legal title. & sat 


. Admissibility of record as evidence. —In detinue for slaves, by persons 


claiming as remainder-men under a deed of gift, against the rep- 
resentative of the husband of the first taker, a transcript from the 
records of the circuit court of the county in which the deed was 
recorded, showing the resignation of the trustee appointed by the 
deed, with the consent of the grantor and beneficiary, and the 
appointment of another trustee in his stead, is not admissible evi- 
dence for the plaintiffs, in connection with the proof of the death 
of the substituted trustee, to show that there is no legal title out- 
standing against them. when the identity of the names of the 
parties is the only evidence connecting the record with the slaves 
and deed in controversy, and it appears that the death of the 
trustee did not invest the plaintiffs with the legal title to the 
slaves. ; 


AppEAL from the Circuit Court of Sumter. 
Tried before the Hon. Porter Kine. 


Tuts -action was brought by the appellants, who were 
e children of James O. and Prudence Williams, both 
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deceased, against Christopher S. McConico, to recover cer- 
tain slaves, which the plaintiffs claimed under a deed of 
gift from their maternal grandfather, William Thompson, 
and of which the defendant held possession as the admin- 
istrator of said James O. Williams. The plaintiffs read in 
evidence on thé trial, without objection from the defend- 
ant, a certified copy of the deed of gift from said Thomp- 
son, which was in the following words: 
“State of Alabama, Know all men, by these pres- 
Morgan county. J ents, that I, William Thompson, 
of the county and State aforesaid, for and in consideration 
of the love and affection I lave and bear towards my 
daughter, Prudence Richard Thompson, and wishing to 
make permanent support for her and her children, I do 
hereby give and grant unto my son, Robert A. Thompson, 
oc his legal representative, in trust, and for the sole use 


and benefit of my said daughter, Prudence Richardson, and | 


the heirs of her body forever, the following negroes, to- 
wit:” (specifying them by name,) ‘together with their 
increase; to have and to hold the said-negroes to the said 
Robert A. Thompson, trustee as aforesaid, or his legal 
representative, for the sole use and benefit of my said 
daughter, Prudence Richardson, and the heirs of her body 
forever; but, in case the said Prudence shall die without 
an heir, the said negroes, together with their increase, to 
return to my estate, to be equally divided between her 
brothers and sisters. In testimony whereof, we have 
hereunto set our hands and seals, this 22d day of April, 
1830.” 
‘“Witt1aM THompson, [Seal.]’’ 
“Ro. A. Tuompson, [Seal.]’ 

The bill of exceptions states, that “the following proof 
was also made: That said deed was duly acknowledged, 
probated, and admitted to record, in Morgan county, on 
the day of its date ;. that said Prudence subsequently mar- 
ried James O. Williams, who died, intestate, before the 
bringing of this suit; that the plaintiffs are the issue of 
said marriage, all of wiiom are minors and sole hers of 
said Prudence, who died before her said husband; that 
some of the slaves sued for are a portion of those men 
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tioned in said deed, and the others are their increase, 
since born; that the said William Thompson had the 
possession and ownership of said slaves at the time of the 
grant, and the defendant was in possession of those sued 
for at the time the suit was brought; that Robert A. 
Thompson, the said trustee, controlled the property, from 
the time of the conveyance, until the marriage between 
said Prudence and James O. Williams.” 

“The value of said slaves, and of their respective hires, 
was also proved; and it was further proved, on the part 
of the defendant, that he had been duly appointed and 
qualified as administrator of said James O. Williams, de- 
ceased, and was still acting under said appointment, which 
was unrevoked and of force; and that his said intestate 
died in possession of said dae es.’ 

During the progress of the trial, the plaintiffs offered 
to read in evidence a transcript, duly certified, from the 
records of the circuit court of Morgan county, containing 
an entry, made on the 11th March, 18389, in the following 


words: ’ 
“Kx parte \ Whereas, upon the ap- 
Robert A. Thompson, trustee. Jplication of Robert <A. 


Thompson, who has been heretofore created trustee, by 
deed of record in the office of the county court of Mor- 
gan county, executed by William Thompson, conveying 
for the uses and trusts therein specified certain negroes; 
and the said William Thompson, Prudence Williams, late 
Prudence Thompson, who was the cestui que use in said 


_ deed, and James O. Williams, the husband of said Pru- 


dence, coming into open court, and consenting to the 
resignation of the said Robert A. Thompson of his said 
office as trustee; and it appearing to the satisfaction of 
the court, by the admissions of the parties, that none of 
the trust property had come into the hands of the said 
trustee; it is, therefore, ordered and decreed by the court, 
that the said Robert A. Thompson be released from the 
said office of trustee; and it is further ordered, upon the 
applieation of the said parties, and upon satisfactory evi- 
dence of his qualifications therefor, that the said James 
O. Williams be appointed in his stead as trustee, and to 
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do and perform whatever may devolve upon him accord- 
ing to the provisions ‘and powers of said deed.” 

“Being called on to state the object of the introduction 
of said record, plaintiffs’ connsel said, that it was for the 
purpose of thereby showing an admission on the part of 
the said James O: Williams against any marital rights of 
his that might be set up against them. The court refused, 
on the defendant’s objection, to allow the same to be read 
in evidence, and the plaintiffs thereupon excepted. The 
plaintiffs then offered to introduce said record in evi- 
dence, in order to show that the trusteeship had changed 
to said James O. Williams, who was dead, whereby there 
was no legal-estate outstanding against them; but the 
court refused, on the defendant’s objection, to allow the 
same to be read in evidence, and the plaintiffs thereupon 
excepted.” sie, 

“The foregoing being all the proof in the cause, the 
plaintiffs requested the court to charge the jury, ‘that if 
they believed the evidence, the plaintiffs were entitled to 
recover.’ The court refused to give this charge, and in- 
structed the jury, ‘that the deed under which the plaintiffs 
claimed did not convey to them such an interest as that 
they could maintain this action;’ also, ‘that under the 
proof in the cause, the plaintiffs had not shown sufficient 
title to recover upon, and they must find for the defend- 
ant, if they believed the evidence’; to which charges, as 
well as to the refusal of the charge requested, the plain- 
tiffs excepted.” 

The rulings of the court on the evidence, the charges 
given, and the refusal of the charge asked, are now as- 
signed as error. 











T. B. Wermorg, for appellants.—W hatever estate Pru- 
denee Thompson took under the deed, was a separate 
estate, to which the marital rights of her husband did not 
attach. This is shown by the appointment of a trustee, 
she being at the time unmarried; by the provision made 
for a “permanent” family support, and by the use of the 
words “sole use and benefit.” That part of the deed 
which goes to the creation of the separate estate, is almost 

3 
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identical with the controlling words in Jenkins v. Mc- 
Conico, 26 Ala. 214; while in the appointment of a trus- 
tee, and in the employment of the words “sole use and 
- benefit,”’ the case at bar is stronger than the one cited. 

The estate of Prudence is for life only, with remainder 
to her surviving children; for the latter part of the deed 
shows, that, if she dies without an heir, the property was 
to be divided among her brothers and sisters. The term 
heir, as here used, means issue; because the same clause 
contains a provision for brothers and sisters, who, in de- 
fault of issue, are heirs by law. The word is used, then, 
in its common, and not. in its legal acceptation. Indeed, 
the term is always. incorrect, when applied to personal 
property. There can be no provision for the division of 
property on the death of a party, when that party takes 
an absolute estate. 

That the estate which Prudence took, whether she held 
in severalty, or jointly with her children, lasted no longer 
than her life, is shown by the fact that provision is made 
- for the disposition of the whole property, and not of a 
portion of it only—said negroes to return,” &e. It is ap- 
parent, then, that she left no estate to be administered in 
the property, and that the entire interest is,in the plain- 
tifis; A distribution of any portion of the property as 
her estate, would be inconsistent with the provisions in 
the last part of the gift, which make the property go 
directly as granted; the words “return to my estate,” &c., 
being unnecessary, and only designed to explain the con- 
ditional gift to the brothers and sisters; and showing, at 
least, that no portion was to go to her estate. 

Does the deed, then, vest a remainder in the children ? 
The words “heirs of the body,” denoting an estate-tail, 
ordinarily.convey an absolute estate, when used in gifts 
of either real or personal property; but, when “restricted 
by some expression indicative of an intention that the 
first estate shall cease on the first taker’s dying without 
issue at the time of his death,” they do not create an 
estate-tail. Fellows, Wadgworth & Co. v. Tann, 9 Ala. 
1003. This deed contains such a provision distinctly : 
Upon the death of Prudence without issue, the property 
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was to return to the donor’s estate, to be equa'ly divided 
among her brothers and sisters. The intention of the 
testator is manifest, and contravenes no rule of law. 

The purpose. for which a trustee was appointed, has 
ceased with the death of both parents. There is now 
nothing for the trustee to do, and no occasion for the ex- 
ercise of any power. The conveyance is to him and his 
personal representative—not his heirs—and contemplates 
the existence of the trust for a very limited time; and, on 
the happening of a certain event, there is a provision for 
the distribution of the property; in both of which par- 
ticulars the case differs from that of Bryan v. Weems, 
29 Ala. 423. But, even if a different construction should 
prevail as to the estate of the trustee under the deed, the 
court erred in rejecting the evidence of the resignation of 
that trustee, and the substitution of a new one, whose 
estate terminated with his life. It is submitted that, 
where a court appoints a trustee, his estate never lasts 
longer than his life. The act of 1829, (Aikin’s Digest, 
427,) under which Williams was appointed trustee by the 
court, does not authorize the continuance of the trustee- 
ship longer than the life of the trustee; the condition of 
the estate, and of the parties, does not require its further 
continuance; and the deed contains no provision which 
now calls forit, On this point, see Code, §1323; 19 Ala. 
747; 3 Sneed, 231. 

If these views are correct, the record which was excluded 
should have gone to the jury, and they should have been 
left to decide whether it referred to the slaves here in 
controversy. The grantor, the trustee and the beneficiary, 
as described in the transcript, are the same as in the deed ; 
the species of property in each is the same, and the county 
in which the deed purports to have been recorded. 

The appellants insist, in brief, that they are remainder- 
men under the deed, and that there is no trust estate inter- 
vening to defeat their action. 


S. F. Wate, contra.—The deed conveys either an abso- 
lute estate to Prudence Thompson, subject to be defeated 
by her death without issue, or an estate-tail, which con- 
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sequently gives an absolute estate; and in either event 
the plaintiffs cannot recover.—14 B. Monroe, 322; 24 Ala. 
315; 15 Ala. 373; 18 Ala. 400; 26 Ala. 593, 676; 9 Leigh, 
253. The words “wishing to make a permanent support 
for her and her children,” in the introductory part of the 
deed, cannot control the granting clause.—Webb v. Webb, 
28 Ala. 588; Denson v. Mitchell, 26 Ala. 360. 


R. W. WALKER, ¥.—The donor employs three differ- 
ent expressions, (all having different significations, if 
technically understood,) to designate the same persons— 
to-wit, at one place “children,” at others, “heirs of the 
body,” and at still another, “an heir.” This circumstance 
very clearly indicates, that the instrument was prepared 
by a person not familiar with the precise meaning of the 
technical phrases employed ; and in construing it, much 
greater latitude is allowable, than would be indulged in 
the construction of a deed bearing upon its face evidence 
of having been drawn by one who was accurate in the 
use, and acquainted with the-legal effect, of the particular 
expressions to be found in it.—22 Ala, 438; 20 Ala. 710. 
‘We think that the words “heirs of the body,” and “heir,” 
as employed in this deed, are so explained by the context, 
as to show that they were used as synonymous with 
children.—Robertson & Pettibone v. Johnston, in MS. 

The rule of construction commonly known as‘the rule 
in ““Wild’s case,” is, that where lands are devised to a 
person and his children, and he has children at the time 
the will is made, and at the death of the testator, the 
parent and children living at the testator’s death take 
jointly under the will; but, where the devise is to one 
and ‘his children, and he has no children at the date of 
the will, or at the testator’s death, the parent takes an 
estate-tail.—6 Coke’s R. 17; 2 Jarman on Wills, 307-8, 
and.eases there collected ; Nimmo v. Stewart, 21 Ala. 691; 
Furlew v. Merrill, 23 Ala. 716. 

If this rule is applicable to wills of personal estate, a 
bequest to A. and his children, there being no children 
in esse,at the time, would, as a general proposition, give 
to the parent the absolute interest, according to the fami- 
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liar doctrine that the same terms which, when employed 
with respect to real estate, create an estate-tail, carry, if 
used in a bequest of personalty, the absolate property. 
In the English courts, it has been occasionally questioned 
whether the rule in Wild’s case is applicable to wills of 
personalty.—See Paine v. Wagner, 12 Sim. 188; Stokes 
v. Heron, 12 Cl. & Fin. 161; 2 Wms. Exrs. 937. But 
our decisions seem to settle it as the law in this State, 
that in this respect no distinction is to be recognized 
between devises and bequests ; and that where property, 
whether real or personal, is limited to one and his 
children, there being no children, either whew the will is 
made, or when it takes effeet, the general rule is, that the 
absolute property vests in the parent.—See Vanzant 
v. Morris, 25 Ala. 292; McCroan v. Pope, 17 Ala. 617. 

There can be no doubt, however, that in both of the 
cases which have been mentioned—that is to say, where | 
there are children in esse, and also where there are none 
—~slight indications in the context, of such an intention 
on the part of the testator, have frequently been thought 
sufficient to justify courts in holding, especially in be- 
quests of personalty, that the parent shall take for life, 
with remainder to his children, including herein all the 
children that may be born before the termination of the 
parent’s life-estate. The chief reason for such an inclina- 
tion on the part of the courts, where the gift is to one 
and his children, there being children i esse at the time, 
is, that the other construction, resulting from the applica- 
tion of the first branch of the rule in Wild’s case, by con- 
fining the gift to those children who are living at the testa- 
tor’s death, excludes entirely all those born afterthat event. 
Another reason which has been suggested is, that the 
children, if tenants in common with the parent, might, 
on arriving at age, demand a partition, and thus deprive 
the parent, who in these cases is frequently, if not usually, 
the primary object of the testator’s bounty, of the means 
of support in old age.—Chesnut v, Meares, 3 Jones’ 
Eq. 417. 

Where there are no children in esse at the time the gift 
takes effect, the general rule, which vests the absolute 
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estate in the parent, has, in some instances, been treated 
as even less stubborn, and still more easily turned aside 
by the force of slight additional expressions in the will. 
Indeed, the Kentucky court of appeals has, in a recent 
ease, and in a well considered opinion, distinetly repudi- 
ated this second branch of the rule in Wild’s case; and 
the decision is placed upon the ground, that the law of 
that State having converted estates-tail into absolute fee- 
simple estates, the reason on which the rule was founded 
has ceased to exist ; and in fact, that the very policy which 
caused it 10 be adopted, now demands its abrogation. 
The English rule, it is properly said by the court, was 
originally adopted in order to effectuate the intention of ' 
the testator. “The intent is manifest and certain that 
the children should take, and as immediate devisees they 
cannot take, because they are not in rerum natura; and 
by way of remainder they cannot take, for that was not 
his intent, for the gift is immediate ; and therefore such 
words will be taken as words of limitation.”-—6 Coke’s 
R. 17 (a). That is to say, such adevise was construed to 
create an estate-tail, in order to render the gift to the 
children effectual ; and under that rule, in England, the 
gift to the children was made effectual... But in this 
country, where estates-tail are converted’ into estates in 
fee-simple, the very rule which, according to the old com- 
mon law, earried out the intention of the testator, by 
securing the benefit of the gift to the children, defeats 
that intention by cutting them out completely. The 
court held, that for these reasons, and in order to effect- 
uate the manifest intent of the testator, a different rule 
of construction must be here adopted; and accordingly, 
a devise to a parent and his children, the parent not 
having any children when the devise took effect, was 
construed to give a life-estate to the parent, with remain- 
der to the children, because in no other way can the 
devise to the children be made effectual. The same con- 
siderations would, of course, apply to bequests of person- 
alty, in which an estate-tail cannot exist. 

Though the second, as well as the first branch of the 
old rule, has been recognized as in force in this State, 
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25 Ala. 292,) and has not been abandoned in England, 
or, so far as we are aware, in any of the States of the 
Union, except Kentucky, there isno doubt that a strong 
disposition has been frequently shown, in this class of 
devises, to consider slight circumstances in the context 
as justifying the courts in confining the parent’s interest 
to one for life, and giving the children the remainder ; 
for the reason, that the construction which gives the 
parent the absolute property, cuts the children out com- 
pletely, although they are expressly named as objects of 
the testator’s bounty.—See what is said by Lord Hard- 
wicke, in Buffar v. Bradford, 2 Atk. 220; 2 Sim. 490; 
2 Jarm. 316. in both of the classes of cases alluded to, 
the courts incline to act upon the rule to include as many 
objects of the gift as possible, consistently with the 
declared purpose of the testator.—2 Phili. 351. 

The same considerations which would justify a depar- 
ture from the rule in the construction of a will, would be 
equally controlling in the case of a deed.—See Chesnut 
v. Meares, 3 Jones’ Eq. 416. 

A reference to some of the cases will illustrate and con- 
firm what has been said, as to the inclination which some 
courts have shown to make this rule bend to slight indi- 
cations in the context of an intention on the part of the 
testator to give the parent an estate for life, with remain- 
der to the children. 

Tn Jeffery v. Honeywood, (4 Madd. 398,) where a testa \ 
tor gave certain estates, “to A., and to all and every 
child and children, whether male or female, of her body 
lawfally issuing, and unto his, her, and their heirs or 
assigns forever, as tenants in common;” A. died in the 
life-time of the testator, leaving ten children; Sir John 
Leach said: “There are two gifts—one to the mother, 
without word of limitation superadded, and another to 
her children, their heirs or assigns ; and these two gifts 
ean ouly be rendered sensible by construing, as the words 
import, a life-estate to the mother, and a remainder in 
fee to the children.” 

In Crawford v. Trotter, (4 Madd. 861,) a bequest of 
£1,000 three per cent. reduced annuities “to A. and to 
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her heirs, (say children,)” was held to give a life-interest 
to A., and the capital to her children. 

In Morse v. Morse, (2 Sim. 485,) where a testator gave 
to his daughter A. and her children £5,000 for their sole 
use and support, £3,000 to be paid in one year after his 
decease, and £2,000 after the decease of his wife, and 
appointed A. B. trustee of those sums for his daughter 
and her children; it was held, that the £5,000 was in 
trust for the daughter for life, and, after her decease, for 
all her children, whether born in the testator’s lifetime or 
after his decease. 

In Vaughan v. Marquis of Headfort, (10 Sim. 639,) the 
bequest was of £40,000 “to the marquis of Headfort and 
his children, to be secured for their use.” The marquis 
had six children at the death of the testatrix. Sir L. 
Shadwell, vice-chancellor, held, that the father took for 
his life, and his children after his death; ‘and that con- 
struction will let in any children of the marquis that may 
be here after born.” 


A testator gave to his niece E. G. the sum of £7,000, 
and to her heirs, for her separate use ; the sum of £7,000, 
to be invested in consols, in the names of A. and B., who 
were appointed trustees of the donation, to receive the 
interest of the stock, and to be answerable for the stock, 
for the use of E. G. and her children, and to apply it in 
the manner most conducive to their interest; E. G. to 
pay her mother, during her life, the sum of £40 per 
annum. Held, that E. G. was entitled for life, with 
remainder to her children born at and after the death of 
. the testator.—Ogle v. Corthorn, (14 L. J., N. 8. 337,) cited 
in 4 Eq. Dig. 8099, § 13. 

In French v. French, (11 Sim. 257,) the testator gave 
£5,000 to his sons, in trust for his daughter Mrs. W., so 
as not to be subject to the debts, &c., of her husband; 
and he gave the like sum to Mrs. A. “in trust as afore- 
said, for the use of herself and her children.” Mrs. A. 
had two children living at the testator’s death. Held, 
that they did not take either as joint tenants, or tenants 
in common with her; but that she was entitled to the 
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whole income of the fund for her life, with remainder to 
her children. 

Iv Chesnut v. Meares, (3 Jones’ Eq. R, 416,) the ques- 
tion was upon the construction of a deed, by which Joab 
Meares, for a nominal pecuniary consideration, ‘and for 
the further consideration of love and affection for his wife 
Polly Meares, as well as for her better maintenance and 
support,” conveyed to a trustee, in trust for his wife, cer- 
tain negroes, (warranting the same to the trustee,) “for 
the said Polly Meares and her children which she has or 
may have by nie; the trustee never to dispossess my said 
wife and my children which I have or may have by her,” 
and to “suffer her to enjoy, together with the children, 
the benefit, use and profits of the negroes forever.” The 
court held, that the mother took the whole property for 
life, with remainder to all her children, as a class. 

In Ponton v. McLemore, (2 Dev. & Batt. Hq. 285,) a 
testator gave a legacy in trust for his daughter, “for the 
maintenance of her and her children,’ to be applied at 
the discretion of the trustee, no part thereof to be the 
subject to the debts of her husband. It was held, that 
there was a bequest to the sole use of the daughter for 
life, and after her death to her children. 

For other illustrations of the leaning of the courts to 
limit the parent to a life-estate, and to give the children 
the remainder, where the gift is to one and his children, 
there being children at the time, see Hannan vy, Osborne, 
4 Paige, 341; Wood v. Baron, 1 East, 259; Crockett v. 
Crockett, 2 Phill. Ch. 555. 

In Bridges y. Wilkins, (3 Jones’ Eq. 342,) the material 
parts of the will were as follows: ‘Jem Ist. After 
paying all my just debts out of cash on hand, or debts due 
me, I give and bequeath the balance of my property to 
my sisters that may be living at the time of my death, 
and their lawful issues, except the slaves. litem 2d. The 
slaves of which I am seized and possessed, I give to my 
mother during her natural life, and after her death to go 
to my sisters and their children as above mentioned; 
with the express condition, that no property, of which I 
am now possessed, or may hereafter fall heir to, shall go 
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to any but my sisters directly, and their progeny, and not 
their husbands. * * * Item 4th. I give and bequeath 
to my sisters, as befere stated, my life-policy of $4,000.” 
The testator left six sisters surviving him, of whom only 
one was married. The court held, that the words “issues” 
and “progeny” were used in the sense of children, and that 
each of the sisters took an estate for life in the slaves and 
other properly, with remainder to her children. 

In Heron v. Stokes, (2 Dr. & War. 89; 8. C., 4 Ir. Eq. 
R. 284,) it was held, that a gift by will of personal annui- 
ties, to A. and B., for themselves and their children, they 
not having any at the date of the will, or at the death of 
the testator, gives them only a life-interest. In that case, 
Sir Ed. Sugden suggested, that the more natural con- 
struction of a gift to one and his children, there being no 
children in esse at the time, and that which he should 
have adopted in the absence of authority the other way, 
would be, to hold it to be a gift to the parent for life, 
with remainder to the children. To the same effect, see 
the remarks of V. C. Sir L. Shadwell, 12 Sim. 188. 

In Furlow’s Adm’r v. Merrill, (23 Ala. 705,) the bequest 
was in these words: “I give to my daughter Cynthia Hill 
one negro girl, named Ann, together with all her increase, 
entirely for my daughter’s benefit and her children.” It 
did not appear whether or not the legatee had any chil- 
dren at the time the will took effect. This court, after 
mentioning this, said: “This latter fact, as we construe 
the words of the bequest, is absolutely essentia] to be 
known, in order to determine with any accuracy the 
estate which Cynthia Hill took in the bequest. Ifshe 
was then unmarried, the bequest would, in our opinion, 
create a life-estate simply in Cynthia Hill, with remainder 
over to her children; but, if she was married and had 
children at the time that the will took effect, then she 
would take absolutely a joint estate with the children.— 
Nimmo v. Stewart, 21 Ala. 682.” 

Without wishing to be understood as approving of all 
the decisions we have referred to, we cite them for the 
purpose of showing the strong disposition which the 
courts have manifested, in cases like the present, to con- 
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sider slight cireunistances in the context as sufficent to 
justify them in holding that the parent shall take only 
for life, with remainder to his children. See, also, 
2 Wms. Ex’rs, 988; McCroan v. Pope, 17 Ala.; Lush- 
ington v. Sewell, 1 Sim. 435; Newman v. Nightengale, 
1 Cox, 841; Wilson v. Vansittart, Ambl. 562; Paine 
v. Wagner, 12 Sim. 188; Baine v. Lescher, 11 Sim. 897; 
Elmore v. Mustin, 28 Ala. 309. 

In the present ease, the gift is to a daughter and her 
children, the daughter having no children at the time. 
The words are, that in consideration of the donor’s love 
aud affection for his daughter, “and wishing to make per- 
manent support for her and her children, I do hereby 
give,” &.; “but, in case the said Prudence shall die with- 
out an heir,” (which expression, the context shows, is to 
be here construed in the sense of child,) “the said negroes 
to return,” &. The vesting of the absolute property in 
the daughter is inconsistent with the declared purpose of 
the donor, that the gift was to make permanent support for 
her and her children. Then the provision, that on her 
dying without a child, her brothers and sisters should 
take the negroes with their increase, fortifies the suppo- 
sition, that the donor meant to give her but a life-estate, 
with remainder to her children. The donor’s declared 
wish, that the children shall derive a permanent support 
trom the negroes, is best acconiplished by holding that 
they take, as remainder-men, the absolute property on 
the death of their mother. 

It is unnecessary for us to determine, whether the 
daughter took the entire interest in the slaves for her life, 
or whether her children had, even during the life of their 
mother, a right to be supported by the services of the 
negroes, or a share in the profits of their labor. Nor do 
we feel called upon to decide, whether the terms of the 
deed were such as to exclude the marital rights of the 
husband of Mrs. Williams, (see Furlow v. Merrill, 23 Ala. 
705,) nor whether the limitation over on the death of the 
daughter “without an heir’ (or child) was too remote, (see 
Stone v. Maule, 2 Sim. 490 ; 2 Jarm. 437-8; 5 Day, 517; 

6 Rich. Eq. 399; 25 Ala. 315.) We go as far as is at all 
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necessary, when we hold that, whatever interest vested in 
the daughter of the donor, terminated om her death, leav- 
ing children, and that her children then took the entire 
property as remainder-men. 

[2—3.]. We feel constrained, however, to hold, that the 
legal title of the:trustee did mot cease at the-death of 
Mrs. Williams; and consequently, the interest of her 
children is equitable, not Jegal—Bryan v. Weems, 
29 Ala, 423; Andrews v. Huckabee, 30 Ala. 153-4. 
Neither the English statute of uses, nor the 8th section 
of our act of 1812, which was in force when this deed was 
made, and which was probably designed as a substitute 
for the English statute, has any application to personalty. 
Lewin on Trusts, p. 7; Hill on Trustees, 63, 230; Clay’s 
Digest, 156, §35. he legal title not being in the plain- 
tiffs, the court did not err in the charge given. If the 
children of Mrs. Williams wish to proceed in their own 
names, they must assert their rights in another forum. 

It was not shown that the record, which the plaintiffs 
offered in evidence, had any connection whatever with 
the property in controversy, or with the deed under which 
they claimed title; and if such connection were shown, 
we do not perceive the relevancy of the evidence to any 
of the issues in the cause. Even if it were admitted that 
the first trustee had resigned, and that Mr. Williams had 
been duly appointed trustee in his place, we do not per- 
ceive that the death of the substituted trustee would have 
the effect of vesting the legal estate in the children, so as 
_ to enable them to recover the possession of the slayes by 
suit in their own names. \ 


Judgment affirmed, 
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NEWSOM vs. HUEY. 


[ACTION FOR BREACH OF WARRANTY OF SOUNDNESS OF SLAVE. | 


1, Presumption in favor of regularity of pleadings —When a demurrer 
has been sustained by the primary court, the appellate court will 
presume, unless the record affirmatively shows the contrary, that 
the causes of demurrer were specified, as required by the statute. 

. Effect of demurrer.—Under section 2253 of the Code, which requires 
a specification of the grounds of demurrer, a demurrer to a plea 
cannot be visited upon the complaint. 

. Who ts proper party plaintif.—It is not necessary, under section 
2129 of the Code, that an action for a breach of warranty of the 
soundness of a slave should be brought in the name of the party 
really interested. 

4. Form and requisites of pleaa—A plea which assumes to answer the 
whole complaint, but does not negative the cause of action set out 
in one of the counts, is demurrable. 

5. Waiver of objection to competency of witness.—After the testimony has 
been closed, and the argument of the cause has commenced, a 
party cannot claim, as a matter of right, that the testimony of 
interested witnesses, who were examined without objeatien on his 
part, should be excluded from the jury. 

6. General objection to evidence.—A general objection to ovkdenen, apart 
of which is admissible, may be overruled entirely. 


AppzaL from the Circuit Court of Randolph. 
Tried before the Hon. Joun GILL SHorter. 


Tuts action was brought by JamesG. L. Huey, against 
Silas Newsom, and was commenced on the 23d February, 
1858. The complaint contained two counts; the first 
claiming $1800 damages for a breach of warranty of the 
soundness of a slave, named Jack, which had been sold 
by defendant to plaintiff on the 16th March, 1857; and 
the second claiming $1100, with interest from the 16th 
March, 1857, as so much money had and received by 
defendant for the use and benefit of plaintiff. The defend- 
ant filed three special pleas, each averring, in substance, 
that the plaintiff was not the party really interested in 
the suit. The judgment entry shows that the plaintiff 
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demurred to these pleas, and that his demurrer was sus- 
tained by the court; but the demurrer itself is not set out 
ia the record, nor does it appear what (if any) causes of 
demurrer were specified. The defendant then pleaded 
the general issue, “in short by consent, with leave to give 
in evidence any matter that might be specially pleaded ;” 
to which the plaintiff filed a replication, “with like leave.” 
On the trial, the defendant reserved several exceptions to 
the r¢lings of the court on the evidence, which, however, 
require no special notice ; and he now assigns as error all 
the rulings of the court, adverse to him, on the pleadings 
and evidence. 


Joun T. HeEFLIN, for appellant. 
L. E. Parsons, and Joun WHITE, contra. 


A. J. WALKER, C. J.—We cannot sustain the appel- 
lant’s assignment of error, that there was no specification 
of the grounds of demurrer to the appellant’s pleas. The 
record does not affirmatively show that the demurrer was 
defective in that particular, and we cannot presume such 


deficiency. . 

[2.] There was no error in the failure to visit the 
demurrer to the pleas upon the complaint. The visitation 
of demurrers upon the antecedent pleadings of the party 
demurring is, in effect, abolished by the Code.—Henly 
v. Bush, 33 Ala. 636. 

[38—4.] The first count of the complaint was fora breach 
of the warranty of the soundness of a slave. It was not 
a count upon “a promissory note, bond, or other contract, 
express or implied, for the payment of money ;” and sec- 
tion 2129 of the Code does not require that a suit upon 
the cause of action set forth in that count should be “in 
the name of the party really interested.”—Henly v. Bush, 
33 Ala. 686 ; Skinner v. Bedell’s Adm’r, 32 Ala. 44; Bryan 
v. Wilson, 27 Ala. 208. There was, therefore, no error 
in sustaining the demurrer to the defendant’s three special 
pleas, which went to the entire action, and contained no 
matter of defense to the first count. 

[5.] After the testimony had been closed, and the argu- 
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ment : of the cause had commenced, the appellant could 
not claim, as aright, that the testimony of interested 
witnesses, who were examined without objection, should 
be excluded.—Borland v. Mayo, 8 Ala. 104; Prosser v. 
Henderson, 11 Ala. 484. 

[6.] If any of the testimony objected to by the appellant 
was inadmissible, the objection was a general one, to the 
admission of it in connection with other evidence which 
was legal. 
The judgment of the court below is affirmed. 
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[REAL ACTION IN NATURE OF EJECTMENT. ] 






1. Powers of commissioner of general land-office, under act of congress of 
August 3d, 1846, and validity of sale ordered by him.—Under the act of 
congress of August 3d, 1846, ‘‘providing for the adjustment of all 
suspended pre-emption land-claims,” (U.S. Statutes at Large, vol. 
9, pp. 51-2,) the commissioner of the general land-office being 
authorized to order, absolutely and unconditionally, the sale of 
lands which, under the provisions of that act, shall have 
reverted to the United States, the fact that he instructed the offi- 
cers of the district land-office to offer such lands for sale, ‘‘if, after 
a careful examination of the books and maps in their office, there 
appeared on them no objection to offering the same for sale,” does 
not affect the validity of the purchaser’s title, when it is not shown 
that any valid objection to the sale appeared on the books and 
maps of the district office. Moreover, the said act of congress 
having confided the question of sale vel non to the discretion of the 
commissioner of the general land-office, and having failed to pre- 
scribe any mode of ascertaining the existence of the facts on 
which depended the propriety of a sale, the ordering of the sale 
by the commissioner is evidence that the facts existed which ren- 
dered such sale proper. 

2. Transfer of pre-emption right—Under the act of congress of May 

29th, 1830, granting pre-emption rights to settlers on the public 
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lands, (U. S. Statutes at Large, vol. 4, pp. 420-21,) an assignment 
or transfer of the right of pre-emption, prior to the issue of a patent, 
is declared to be “‘null and void,” and does not pass the right of 
pre-emption to the transferree ; consequently, such transferree can- 
not defeat a recovery by one claiming under subsequent patent 
from the United States, by simply showing that the transferror, 
prior to his assignment, had a pre-emption right to -the land, and 
offered to pay the entrance-money to the proper land-officers, but 
that they refused to receive it, and would not let him perfect his 
entry. 
3. Error without injury in rulings of primary court.—Where the defend- 
ant’s title is affirmatively shown to have been wholly insufficient to 
overturn the plaintiff’s prima-facie case, the appellate court will 
not, at his instance, inquire into the correctness of any of the 
rulings of the primary court adverse to him. 


AppEAL from the Circuit Court of Barbour. 
Tried before the Hon. C. W. Raprer. 





Tuts action was brought by Thomas C. McDowell, 
against Robert A. McTyer, to recover a tract of land 
containing two hundred and forty acres, which is described 
in the complaint as “the south-west quarter, and the west 
half of the north-west quarter, of section thirty-two (82), 
in township ten (10), range twenty-nine (29), in the dis- 
trict of lands subject to sale at Montgomery.” The evi- 
dence adduced on the trial, and the rulings of the court 
thereon, are thus stated in the bill of exceptions. 

“The plaintiff introduced a patent for the locus in quo, 
from the United States to himself, dated April 10th, 
1850; and proved, that the entry was made on the 10th 
January, 1850. The defendant then proved, that in‘ 
November, 1849, he bought the lands in question, for 
valuable consideration, from John H. Howard, (who was 
then in possession,) and immediately took possession, 
and from thence hitherto has been in possession, claim- 
ing said lands as his own under Howard’s title-bond, 
which was given to him at the time of his said purchase. 
The defendant further proved, that John Nolan and Dan- 
iel Nolan, in and during the years 1833 and 1834, resided 
on and cultivated the east half of the north-west quarter 
of said section, and James Nolan resided on and culti- 
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wated the east half of the south-west quarter of said 
section; that said Nolans were so residing on and culti- 
vating their respective tracts at the passage of the pre- 
emption act of 1834, and were then in possession as 
above stated; that they all duly applied, within the time 
prescribed by law, to the land-oflicers at Montgomery, 
whose duty it was to entertain such applications, for leave 
to enter said lands as pre-emptions, and made all neces- 
sary affidavits and proof to show their right of pre-emp- 
tion, and offered to pay the purchase-money, and to do 
everything preliminary to the allowance of their pre- 
emption right in said lands; that said officers would not 
permit them, nor either of them, to enter said lands, nor 
to prove or take any right of pre-emption thereto, or to 
any part thereof, on the ground that said lands had been 
reserved and set apart to Creek Indian reservees, under 
the treaty of 1832 with the Creek Indians; that at the 
time of said application by said Nolans, and thence up 
to plaintiff’s entry of said lands, the public books and 
maps in the land-office at Montgomery, relating to, show- 
ing and exhibiting said lands, were marked, in red ink, 
witli the capital letters, J. /2.; that the section embracing 
the locus in quo was so marked on said maps; that said 
letters stood for and meant Jndian Reservation, and indi- 
cated that said entire section was reserved and set apart 
te Creek Indians under said treaty, and were so under- 
stood in said land-offices, and by every one inspecting 
said maps and books; and that said map was open to the 
inspection of the public. It was further proved, that 
said Nolans sold all their said pre-emption claims, about 
the last of the year 1834, to said John H. Howard, who 
paid them a valuable consideration therefor, took posses- 
sion of said lands during the same year, claiming them 
as his own, and held and cultivated them from that time 
until his sale to the defendant in this case. 

“The plaintiff proved, in reply, that said lands were 
offered for sale, in 1847, under the act of congress 
approved August 3, 1846, and under instructions from 
the commissioner of the general land-oflice to the land- 
officers at Montgomery; by which instructions, said officers 
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in Montgomery were ordered to offer said lands at public 
sale,-if, after a careful examination of the books and 
maps in their offices, there appeared on them no objection 
to offering the same for sale. It was conceded, that said 
lands were never offered at public sale by the United 
States, except under the act and instructions above men- 
tioned.. The plaintiff also introduced copies from the 
books of the land-office at Washington, containing a 
statement, or memorandum, that a pre-emption certifi- 
cate had issued in the year 1842, in favor of Daniel Nolan, 
for the east half of the north-west quarter of said section; 
another, in favor of John and Daniel Nolan, for the west 
half of the north-east quarter of said section; another, 
in favor of James Nolan, for the west half of the south- 
east quarter of said section; and that the east half of the 
south-east quarter was located to Kotehimiko, an Indian. 
The said Nolans, who were witnesses for the defendant, 
testified, that neither of them had ever applied for, 
received or accepted from the United States government 
any certificate, patent, or other evidence of title to any 
land in said section, and had never got any other land in 
lieu of their said pre-emption claims. Before the intro- 
duction of said copies in evidence, the defendant objected 
to their admission, if offered to prove the relinquishment 
of pre-emption to the lands in suit by said Nolans, or 
that they or either of them, as pre-emptors, had in fact 
entered the Jands therein specified; but, though offered 
with such view, the court overruled the objection, and 
admitted said copies in evidence. The defendant also 
offered in evidence a copy of the original map on file in 
the department of Indian affairs at Washington, embrac- 
_ing the whole of said section thirty-two; on which map, 
the whole of said section, including the lands here in 
suit, was colored with red ink. Accompanying said 
map, were the following certificates.” (The first certifi- 
eate is that of “Charles E. Mix, acting commissioner of 
Indian affairs,” to the effect that “the above is a correct 
extract from the map exhibiting the location of the Creek 
lands in Alabama, under the treaty of March, 1832; that 
said map designates township ten (10), range twenty-nine 
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(29), and that portion colored in red was assigned by Col. 
Abert to Creek Indian reservees.”’ The other certificate 
is that of Robert McClelland, secretary. of the interior, 
as to the official character of Charles E. Mix.) “The 
plaintiff objected to these certificates, on the ground that 
the keeper of the map could only certify to the truth of 
the copy, and not that the lands colored in red were 
Indian reservations, or that the red color meant Indian 
reservation. The court sustained the objection, and 
excluded the map; to which the defendant excepted.” 

“‘This being all the evidence in the cause, the defend- 
ant asked the court to charge the jury as follows: 

“1. That [if] good objections to offering the lands in 
question for sale appeared on the books and maps of the 
land-office at Montgomery, at and before the advertising. 
and offering of the same for sale, then the offering for 
sale was unauthorized. 

“2. That if they believed the evidence in relation to 
the land being marked JZ. &., and in relation to its being 
an Indian reservation, and in relation to the evidences 
thereof existing in the land-officé at Montgomery, then 
they might find that good objections to offering the said 
land for sale did appear on the maps in the land-oftice at 
Montgomery, at and before the advertising and offering 
said land for sale. 

“3. That if the offering of said lands at public sale by 
the United States oflicers was unauthorized, then the 
safhe was not subject to private entry, and the patent is 
void, as against McTyer, if he was in adverse possession, 
under bona-fide color of title, at the time of said entry; 
and that if they find the offering for sale unauthorized, 
and that McTyer was in actual possession under bona-fide 
color of title, then they must find for the defendant. 

“4, That if they believed all the evidence, they must 
find that the lands in dispute were set apart to an Indian 
reservee, under the treaty of 1832; and, if so, they may 


find for the defendant. 
“5, That if they find there was no Indian reservation, 


and that the Nolans, or some one of thei, acquired a pre- 
emption right to the land in dispute, or to some part of 
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it, and offered to make proof and pay the purchase-money 
for the same, and to do all the law required to perfect 
their title, and were not permitted to do so by the land- 
officers, because of the lands being an Indian reservation, 
or of their saying or believing so,—then, as to the land in 
that predicament, the plaintiff is not entitled to recover. 

“6, That if Howard bought the lands in dispute from 
the Nolans, and McTyer was in actual possession thereof, 
at and before the time of plaintiff’s entry, under bona-fide 
color of title, for which she had paid a valuable consider- 
ation, then the plaintiff’s entry of the land was irregular, 
and the patent, as against McTyer, is void. 

“7, That if they believed the evidence in relation to 
the pre-emption right in the Nolans, then they must find 
for the defendant. 

“8, That if they believed the evidence in relation to 
the lands in controversy being an Indian reservation, 
they must find for the defendant. 

“9, That if they believed all the evidence, they must 
find for the defendant. 

“The court refused each of these charges, and in- 
structed the jury, in lieu thereof, that in order to invest 
the Nolans with such legal title as would defeat the plain- 
tiff’s patent, they must have actually paid the entrance- 
money, an{ received a certificate. 

‘To all of which said several rulings of the court, as 
to the introduction of evidence, valnteals to charge as 
requested, and charge given, the defendant exceptdll ;” 
and he now assigns the same as error. 
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J. L. Puen, for appellant. 
JOHN CocHRAN, contra. 


STONE, J.—It may be conceded, for the purposes of 
this opinion, that a patent which issues for lands which 
are reserved from sale, is void, and may be so declared in 
a proper case, either in chancery or at law.—See Stephens 
v. Westwood, 20 Ala. 275-8; Ladiga v. Rowland, 2 How. 
Sup. Ct. U.S. 581; Crommelin v. Minter, 9 Ala. 594; 
Saltmarsh v. Crommelin, 24 Ala. 347; Stoddard v. Cham. 
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bers, 2 How. U. 8. 317; Hit-tuk-ho-mi v. Watts, 7 Sm. 
& Mar. 363-6; Gonzalees v. Hoover, 6 Sere & R. 118; 
Gingrish v. Foltz, 19 Penn. 38, 41; Wright v. Rutgers, 
14 Missouri, 585. 

The land in controversy in this suit was ordered into 
market, and sold, under the authority conferred on the 
commissioner of the general land-office, by the act of 
congress of Aug. 3d, 1846.—9 Statutes at Large, 51-2. 
By that statute, the commissioner was authorized to 
order into market, after due notice, and without the for- 
mality and expense of a proclamation of the president, 
all lands of a certain class—this being within the class— 
Which, in his judgment, it would be proper to expose to 
sale. Under this statute, the commissioner of the gen- 
eral land-oftice instructed the land-officers at Montgomery 
to offer said lands at public sale, if, after a careful exami- 
nation of the books and maps in their offices, there 
appeared on them no objection to offering said lands for 
sale. They oftered these lands for sale, and no person 
purchasing them at said public offer, the plaintiff in this 
suit, some two or three years afterwards, purchased them 
at private sale, and, obtaining the patent of the general 
government, instituted this suit against the defendant to 
recover the possession. 

it is cofitended for appellant, that this sale is void, 
because the commissioner of the general land-office did 
not himself order the Jands into market, without refer- 
ring any question to the land-officerseat Montgomery. 
From anything that appears in the present record, we 
can not learn that there was in the land-office in Mont- 
gomery any evidence which showed that said lands should 
not be offered for sale, except the letters J. A. marked 
on the map of said section. These letters, J. £#., it is 
shown, when employed as in this case, are the initials of 
Indian Reservation, and, unexplained, denote that the 
lands thus marked are covered by locations to heads of 
Indian families, under the Creek treaty of 1832. It is 
manifest that the marking of these letters, J. #., on the 
entire section 32, 10, 29, was the result of mistake; and 
as to the lands in controversy in the present suit, it does 
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not appear that, “on a careful examination of the books 
and maps in the land-office at Montgomery, there ap- 
peared on them any objection to offering said lands for 
sale.”’ Under these circumstances, from any thing which 
appears to us, the commissioner of the general land- 
office, so far as evidence was afforded by the books and 
maps in the land-office at Montgomery, was authorized 
to order the said lands into market, absolutely and uncon- 
ditionally. Having the absolute right to order the sale, 
it certainly cannot vitiate the title that he exercised 
greater cireumspection than the law required at his hands. 
The legal import of his order was, In my judgment, these 
lands should be ordered into market, and I direct you to offer 
them. If, however, on a careful examination of the books and 
maps in our office, you discover any sufficient cause for with- 
holding the sale, then you are instructed not to put them into 
market. 

But there is another answer to this objection, which 
we think full and complete. It will be observed that, 
under the act of congress of Aug. 3d, 1846, the ques- 
tion of sale vel non, was confided to the judgment—dis- 
cretion—of the commissioner of the general land-ofhce. 
No limits were prescribed to the exercise of his judgment 
or discretion. He was made the sole judge of the pro- 
priety of asale, and no rules, or mode of ascertaining 
the existence of the facts, were prescribed for him. The 
case is within the rule which declares, that where an offi- 
eer is clothed with authority to do an act upon certain 
exigencies, and no rule is laid down for ascertaining that 
the exigency has arisen, the doing or performance of the 
act by thé officer is evidence that the exigeney exists. 
Martin v. Mott, 12 Wheat. 19; Vanderheyden v. Young, 
11 Johns. 150; Stuyvesant v. Mayor &c. of New York, 
7 Cow. 588. 

[2.] What we have said above is applicable to this case 
as made by the plaintiff’s title, and the acts of the land- 
officers which led to the sale. It does not reach the 
question of the pre-emption right as .claimed by the No- 
Jans. The bill of exceptions recites, that one of the 
Nolans lived 6n and cultivated the east half of the south- 
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west quarter of section 32, township 10, range 29, during 
the years 1833 and 1834; and that he was so occupying 
and cultivating said half quarter-section, when the act 
of congress of June 19th, 1834, was passed. —4 Stat. at 

Large, 678. That act revived the pre-emption act of 
May 29th, 1830, and continued it in force for two years 
from June 19th, 1834. The bill of exceptions further 
recites, that Nolan, within the time prescribed by law, 
oftered to make to the land-oflicers at Montgomery proof 
of his cultivation of said land in 1833, and occupation on 
June 19th, 1834; that he offered to pay the entry-money, 
and that the land-officers refused to receive the proof or 
the money, because the land stood in their offices as an 
Indian reserve. The bill of exceptions does not inform 
us that any offer was made to enter any of the lands in- 
volved in this suit, except the said east half of the south- 
west quarter of section 382. Said Nolans, about the last 
of the year 1854, sold their said pre-emption claims to 
one Iloward, who paid them a valuable consideration, 
and the same year took possession, claiming the lands as 
his own; and he continued in possession until he sold te 
MecTyer, in 1849, since which time McTyer has held pos- 
session of the lands under said purchase. McTyer, when 
he purchased from Howard, received from him a bond to 
make title, and holds possession under claim of right. 
Under his possession and claim thus acquired, it is con- 
tended that plaintiff can not recover in this suit. 

It is not pretended that Nolan, or any one claiming 
under him, has ever received any patent, or other evidence 
of title, from the federal government. This being the 
case, under the act of congress of 29th May, 1830, (4 Stat. 
at Large, 421,) the sale by Nolan to Howard, in 1854, was 

inoperative and void as a transfer of Nolan’s right of pre- 
-emplic on.—See last clause of §3. If, then, there existed in 
any one a right to enter, by pre-emption, said land at the 
minimum government price, that right was in Nolan, and 
was not transferred either to Toward or McTyer, because 
the right to enter could not be transferred. Whether, 
under the statutes of 1830 and 1834, the abandonment of 
the possession by Nolan, and the sale by him to Howard 
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of all that was vendible in his claim to said land—viz., 
his right as against other private persons to oceupy—was 
a surrender of his right to enter the land as a pre-emptor 
under the acts of congress of 1830 and 1884, we need 
not inquire. That question is not presented. by this 
record. 

The nature, extent and value of the right or claim con- 
ferred by the pre-emption statutes on actual settlers on 
the public lands, is a question upon which the adjudged 
cases do not agree. In some, it is held to be more than 
a mere privilege.—See Lyttle v. Arkansas, 9 How. U. 8. 
315-33; Cunningham v. Ashley, 14 ib. 377, 383, et seq. ; 
McAfee v. Keim, 7 Sm. & Mar. 780; Threadgill v. Pin- 
tard, 12 How. U. 8. 24; Gingrish v. Foltz, 19 Penn. 38; 
March v. Gonsoulin, 16 La. 84; U.S. v. Fitzgerald, 
15 Pet. 407; Perry v. O’Hanlan, 11 Mo. 385; Glanton v. 
Anthony, 15 Ark. 543; Wynn v. Morris, 16 ib. 414; U.S. 
v. Stanley, 6 MeL. 409; Griffith v. Deerfelt, 17 Mo. 381. 
See, also, Glenn v. Thistle, 23 Miss. 42; Nelson v. Sims, 
ib. 883; Wright v. Rutgers, 14 Mo. 585; 12 i. 333. On 
the other hand, there are many authorities which hold, 
that the settler or pre-emptioner has no title which he 
ean sell or incumber.—Craig v. Tappin, 2 Sandf. Ch. 78; 
Wilkinson v. Mayfield, 27 Miss. 542; Brown v. Throck- 
morton, 11 Il. 529; Gr. Gulf R.R. & Bank. Co. v. Bryan, 
8 Sm. & M. 234; Doolittle v. Harrington, 1 Morris, 226; 
Delamay v. Burnett, 4 Gilman, 454; Bowen v. Higbee, 
9 Mo. 259. 

In this State, this subject has been frequently consid- 
ered. In Rhea v. Hughes, (1 Ala. 219,) this court, in 
speaking of the interest which a settler on the public 
lands acquires, said: “His interest in the land is a mere 
permission to occupy it, personal to himself, and not capa- 
ble of transfer so as to give any legal right to any other 
person.” In another place, the court had said: “It [his 
claim] is neither an estate by sufferance, at will, or for 
years, nor can the continued occupation of the land ever 
operate so as to create a legal title.” —See, also, Johnson, 
v. Collins, 12 Ala. 322; McElyea v. Hayter, 2 Por. 148 ; 
Land vy. Hopkins, 7 Ala. 115; Elmore v. Harris, 18 ib. 
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360; Haden v. Ware, 15 ib. 149; Cruise v. Riddle, 21 ib. 
791; Pettit v. Pettit, 32 i. 288; Cothran v. McCoy, 
38 ib.65; Burns v. Hamilton’s Adm’r, 33 ib. 210. 

We do not, however, deem it necessary, in this ease, to 
determine whether Nolan has forfeited all right to the 
lands in controversy, or whether he has any, and what 
remedy. The plaintiff below, by the production of his 
patent, made out a prima-facie case for recovery, and the 
defense offered was insufiicient to overturn it, as we will 
now proceed to show. 

The plaintiff, McDowell, by his patent from the United 
States, proved himself to be the owner of all the title 
which the fedoral goveriment possessed, or could convey. 
He had purchased the land, and paid the government 
price for it. Nolan has paid nothing, and we can not 
know that he ever can or will pay the purchase-money 
for the land. Neither the United States, nor the plaintiff 
in this suit, has any power to compel him, either in law 
or equity, to pay the purchase-money. Neither MeTyer 
nor Howard is the owner of Nolan’s pre-emption right— 
we mean, his right to enter the land at the minimum 
price—because such right, before patent issues, is not the 
. subject of sale. If, then, this mere privilege in Nolan, 
and possession in Howard and McTyer under him, can, 
at law, defeat a recovery by McDowell, the patentee, then 
McTyer or Nolan has acquired a perfect and independant 
title to this land, without paying the government or Mce- 
Dowell anything for it, and without incurring any liabil- 
ity to pay anything. An argument which leads to such 
results, is not sound.—Iverson v. Dubose, 27 Ala. 418. 

[3.] We hold, that the defense relied on in this case is 
wholly insufficient to overturn the plaintiff’s prima-facie 
ease, and the court would have been justified in pro- 
nouncing it so. This being the case, we will not inquire 
whether the court may or may not have committed errors 
in the various rulings on the trial.—Gilmer & Taylor v. 
City Council of Montgomery, 26 Ala. 665; Shep. Dig. 
568-9, §§ 82, 108. 

Judgment of the circuit court affirmed. 
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SANDERS vs. GODLEY’S ADM’R. 


[BILL IN EQUITY AGAINST LEGATEE BY JUDGMENT CREDITOR OF TESTATOR. | 


1. Conclusiveness of judicial decisions.—Under a bill filed by a creditor, 
against the personal representative and several legatees of his 
deceased debtor, seeking satisfaction of his debt out of the pro- 
perty in the hands of the legatees, the guardian ad litem of the 
infant legatees put in a formal answer, denying all the allegations 
of the bill; one of which allegations was, that the testator was in- 
debted to the complainant. The only evidence of indebtedness 
adduced by the complainant was a judgment against the testator’s 
executor, rendered after the executor’s assent to the defendants’ 
legacies. On writ of error from the chancellor’s decree, one of the 
assignments of error by the defendants was, the rendition of a 
final decree for the complainant without any proof of the testa- 
tor’s indebtedness to him. In the opinion of the supreme court it 
was said, ‘“‘ The debt against the testator is well established.” Held, 
on a second appeal by the defendants, after the infants had at- 
tained their majority, and had put in an answer requiring proof of 
the testator’s indebtedness to the complainant, that this opinion 
precluded inquiry into the legal question, whether a judgment 
against the executor, rendered ‘after his assent to the defendants’ 
legacies, was, as against them, evidence of the testator’s indebted- 
ness to the complainant. 

Marshaling assets between legatees and heirs-at-law.—A creditor will 
not be allowed, in equity, to enforce satisfaction of his debt out of 
slaves specifically bequeathed, when the legatee shows that there are 
descended lands, which, as between himself and the heir-at-law, 
ought to be first subjected, but will be required first to exhaust 
the latter fund; but, when the effect of such arrangement would 
be to lessen or impair the obligation of the creditor’s contract, or 
to subject his claim to any additional peril, or to unreasonably de- 
lay him in the enforcement of it, the court will not thus interfere; 
consequently, when it is not shown who the heirs-at-law are, nor 
whether they are within the jurisdiction of the court, and it ap- 
pears that, while the specific legatees are precluded by a former 
decision of the court from contesting the justice of the creditor’s 
demand, the testator was in fact an infant when the liability was 
contracted, and that the only evidence of the debt is a judgment 
rendered against the executor, the creditor will be allowed to pur- 
gue his remedy against the specific legatees. 
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AppEAL from the Chancery Court of Madison. 
Heard before the Hon. Joun Foster. 


Tue original bill in this case was filed by Grandin F. 
Godley, on the 23d October, 1841, against Mrs. Sarah 
Sanders, James T. Kimble, and Nathaniel Terry as admin- 
istrator de bonis non of John B. Fox, deceased; and sought 
to subject certain slaves in the hands of Mrs. Sanders and 
Kimble, to whom they were specifically bequeathed by 
said Fox, to the satisfaction of a judgment which the 
complainant, in the. name of Horner, Blocker & Co. for 
his use, had obtained against Robert A. High, as the exec- 
utor of said Fox, in February, 1841. After Mrs. San- 
ders had answered, giving the names of her children, 
who took a vested remainder in the slaves bequeathed to 
her for life, the bill was so amended as to make the chil- 
dren parties; and their guardian ad litem afterwards put 
in ‘a formal answer for them, denying all the allegations 
of the bill. Answers were also filed by the other defend- 
ants. At the July term, 1850, the cause was submitted 
for final deeree, on. bill, answers, exhibits, and proofs; 
and the chancellor thereupon rendered a decree on the 
merits for the complainant, and ordered a reference of 
the matters of account to the master. At the July term, 
1851, the master’s report was confirmed, and a final 
decree rendered for the complainant. From this decree 
the defendants prosecuted a writ of error to this court, 
where an opinion was pronounced, at the June term, 
1858, reversing the chancellor’s decree, and remanding 
the cause.—See the case reported in 23 Ala. 473. 

After the remandment of the cause, the death of the 
complainant was suggested in the chancery court, and 
the suit was revived in the name of James Throgmorton, 
as his administrator; and other parties were subsequently 
brought in, in consequence of deaths and marriages 
among the children of Mrs. Sanders. At the December 
term, 1826, the marriage of Mrs. Sanders with Thomas * 
Travis was suggested, and said Travis was joined asa 
defendant with his wife. At the June term, 1857, leave 
was granted to the children of Mrs. Sanders (then Travis), 
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who had in the meantime attained their majority, to file 
new answers; but similar leave was refused to Travis and 
wife. In the answer then filed by the children it was 
averred, that the testator’s executor, before the rendition 
of the complainant’s judgment against him, had assented 
to the legacy to themSelves .and their mother, and had 
delivered the slaves to the trustee appointed for their 
mother; that there was a large surplus of personal assets 
belonging to the testator’s estate, not specifically be- 
queathed, which was more than sufficient to satisfy the 
complainant’s demand, and which, if not in the execu- 
tor’s possession at the time of the rendition of the com- 
plaiuaut’s judgment, had been wasted and misapplied by 
him; that the testator was seized and possessed, at the 
time of his death, of valuable real estate more than suffi- 
cient to satisfy the complainant’s demand, which was not 
devised by him, but descended to his heirs-at-law; and 
that the testator was an infant, at the time of his death, 
and they pleaded his infancy in bar of the suit. They 
also incorporated in their answer a demurrer to the bill— 
“Ist, for want of equity; 2d, because it d»es not show 
that the complainant has exhausted his legal remedies; 
3d, because it does not allege that the administrator de 
bonis non of the testator had not assets sufficient for the 
payment of his alleged debt; and, 4th, because it does 
not show that the testator had not undevised real estate 
sufficient in value for the payment of said debt.” 

At the December term, 1857, the cause was again sub- 
mitted for final decree, on pleadings and proof; and at 
the ensuing May term, 1858, the chancellor pronounced 
his decree, in favor of the complainant, holding himself 
precluded by the former decision of this court from exam- 
ining the defenses set up in the answer of the chi'dren. — 
From this decree all the defendants appeal, and here 
assign the same as error. 


R. C. Brickent, for appellants.—1, The judgment 
against the executor, rendered in February, 1841, is the 
only evidence adduced of an indebtedness by the testator 
to the complainant; and this judgment is shown to have 
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been rendered after the slaves bequeathed to Mrs. San- 
ders had been delivered by the executor to her trustee. 
If this judgment had been rendered before the executor’s 
assent to the legacy, it would have been evidence against 
the legatee; for, until that assent was given, the executor 
was vested with the legal title, and the legatee with an 
equity only, and the relation of trustee and cestui que trust 
existed between them. But, by the assent of the execu- 
tor, this relation is destroyed, and the legatee becomes 
clothed with the legal title: they are henceforth strangers, 
and a judgment against the executor is res inter alios acta 
as to the legatee.—Redmond vy. Coffin, 2 Dev. Eq. 443; 
Sturges v. Beach, 1 Conn. 508 ; Marr’s Executor v. South- 
wick, 2 Porter, 372; Darrington v. Borland, 3.Porter, 10. 

2. The proof shows, that the testator was an infant at 
the time of his death; and his infancy is one of the 
defenses relied on in the answers. The promissory note 
of an infant is voidable.—Reed v. Bachelder, 1 Metcalf, 
559; Jeftord v. Ringgold, 6 Ala. 548. Infancy, although 
a personal privilege, may be pleaded by the legal repre- 
sentative of the infant. Thus, a guardian may avail 
himself of his ward’s infancy, to avoid a conveyance of 
his lands; and a purchaser from, or devisee of the infant, 
may also take advantage of it.—Freeman v. Bradford, 
5 Porter, 270; Jackson v. Burchin, 14 Johns. 124; Breck- 
inridge v. Ormsby, 1 J. J. Mar. 248. 

8. The proof further shows, that the testator had a 
large real estate, which descended to his heirs-at-law, and 
which was of value sufficient to pay the complainant’s 
demand. Descended lands are liable to the payment of 
debts, before specific legacies, or general pecuniary lega- 
cies.—Lightfoot v. Lightfoot, 27 Ala. 351. The slaves 
sought to be subjected in this case were specifically be- 
queathed.—2 White & Tudor’s L. ©. 397 (top). This suit 
is of the nature of a bill for marshaling assets. The 
equity of the creditor is to have contribution from the 
legatees for the payment of his debt, because there is no 
other fund which he can subject. It isa remedy to which 
he is not entitled until he has exhausted all other reme- 
dies, or shows by his bill that a pursuit of them would 
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be fruitless. To a suit of this character, all the legatees 
who have received their legacies must be made parties; 
the several legatees are only ratably liable, according to 
the value of their respective legacies; and if any one of 
them is insolvent, his portion of the debt is not charge- 
able on the others, although their legacies may be of value 
sufficient to satisfy the entire debt.—2 Lomax on Ex’rs, 
m.p. 176; Darrington v. Borland, 8 Porter, 10; Pyke v. 
Searcy, 4 Porter, 52. It follows, therefore, that when 
there is shown to be another fund within the creditor’s 
reach, which is primarily liable for the debt, and which 
he has not pursued, his equity against the legatee fails. 
The adoption of any other principle would arm the cred- 
itor with the power of changing the administration of 
the estate, and of nullifying the will of the testator. The 
expressions in the former opinion pronounced in this case, 
seemingly opposed to this position, are mere dicta, and 
are contrary to principle and authority. 

4, The former opinion deliveredin this case, (see 25 Ala. 
473,) does not preclude a decision of the legal questions 
above presented. The general principle invoked by the 
appellee, and which the chancellor considered decisive of 
the case, is not controverted; but it is insisted, that that 
principle only applies when the case is presented a second 
time on the same pleadings and proof as at first, and that 
it does not prevent the parties from placing upon the 
record in the primary court facts “which the justice of 
the case required should be there.”—Kenan v. Strange, 
12 Ala. 294. When a case returns to this court on a dif- 
ferent state of facts from the first, the court will decide it 
as thus presented, without regard to the former decision. 
Walker v. Forbes, 31 Ala. 10. When this case was for- 
merly before the court, there was nothing to show that 
the executor had assented to the defendants’ legacies — 
before the rendition of the judgment against him, nor 
could that assent be presumed; and hence the court might 
then properly declare, that the debt against the testator 
was established. Nor did the record then show that the 
testator was an infant at the time of his death, or that he 
died seized of real estate which was sufficient for the pay- 
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ment of this debt, and which descended to his heirs-at- 
law. As the record then stood, evidence of these facts 
would not have been admissible, because the pleadings 
did not allegethem. The former answer of the guardian 
ad litem was only a denial of the allegations of the bill. 
After the remandment of the cause by this court, the 
infants, having become of age, were allowed to put in 
new answers, alleging these facts.—6 Paige, 353. 


D. C. Humpureys, contra.—The former decision of this 
court, as reported in 23 Ala, 478, is the law of this case, 
and precludes further inquiry into the questions argued 
by the appeilant’s counse].—See the cases collected in 
Shepherd’s Digest, 574, § 175-74. 


R. W. WALKER, J.—The only evidence adduced by 
the complainant of an indebtedness by the testator is 
the judgment described in the original bill, rendered 
against High, the executor, in 1841. It is shown that the 
slaves bequeathed to the legatees, who are parties to this 
suit, had been delivered to them by the executor before 
the rendition of that judgment; and it is now said, that, 
this being the case, the judgment against the executor is 
not evidence, as against the legatees, of an indebtedness 
by the testator. This may be a correct legal proposition, 
but we feel constrained to hold, that the former decision 
of this court, delivered when the case was here before, 
precludes us from considering the question. 

At the former hearing, the answer of the guardian ad 
litem denied and put in issue all of the material allega- 
tions of the bill; one of which was, that the testator was 
indebted to the complainant. On that hearing, the only 
evidence offered of the testator’s indebtedness was the 
judgment against the executor; and, construing the orig- 
inal bill most strongly against the complainant, it was 
sufficiently apparent from its allegations, that the slaves 
bequeathed to the legatees were in fact delivered to them 
before the rendition of that judgment. The bill alleges, 
that the slaves bequeathed to the defendants “have been 
distributed to them, and are now in their possession”; 
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and that when the ‘freee was rendered. against, High, 
“he had, no goods or chattels, lands or. tenements, which 
could be reached by process of.law, either ’in. his own 
right, or as executor of the said Fox.” One of the errors 
ansigned on the former appeal was, ‘that a decree was 
rendered in favor of complainant without any proof of ‘the 
indebtedness of John B. Fox.”, Such'was the condition 
of the record when this cause was first here; and this 
court then said: “The debt against the testator is well 
established; the insolvency of the executor and ofthe 
executor’s sureties is also well established; and the third 
fact necessary to complete the right to relia is, just, as 
clear, namely”, &c.—See Sanders v. Godley, 23 Ala, 478~ 
476. If the debt was then established by. the proof; itis 
so now. In proving that the slaves bequeathed. to the 
legatees were delivered to.them before the rendition of 
the judgment against. the executor, the defendants have 
not introduced into the record a new fact not shown by 
it when the case was before in this. court. . They have 
only proved what was already sufficiently apparent from 
the allegations of the original bill filed by the complain- 
ant. The former decision is the law of the case, and can- 
not be questioned, or reversed, on a second appeal. +: 

It is proper to remark, however, that it does, not appear 
that, when the former appeal was tried, the court.specially 
considered the question, whether the fact that the judg- 
ment against the executor was rendered after, his:assent: 
to these legacies, would destroy its effect.as. evidence 
against the legatees, of the indebtedness of :the testator. 
Hence, although we must adhere to that:decision:as. the 
law of this case, we might not consider ourselves. bound by 
it as a précedent in another case. As.to the effect ofa 
judgment against. the executor, as evidence against the 
legatees, see Redmond y. Coffin, 2 Dev. Eq. 443;.Liyonv. 
Vick, 6 Yerger, 42; Mason. v. Peters, 1,Munf 487-446; 
Atwell v. Milton, 4.H, & M,253; 2 Williame»Ex’rs, 1181- 
1189, and note; Nunn v..Owens, 2,8trob. ey 2 Lomax 
on Executors, 134-5, 

2. In the new:answer filed, by-the-children-of Mrs: nae 
ders, after the case was.reversed by this court, itis-alleged, 
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that the testator died seized of a valuable real estate, situ- 
ated in Limestone county, which was not devised by him, 
but descended to his heirs-at-law, and was of value sufli- 
cient for the payment of his just debts. The proof shows, 
that the testator did die possessed of lards in Limestone 
county, which were not disposed of by his will, and which 
were of value sufficient to pay the complainant’s debt, 
These facts were not in the case when it was here before, 
and they raise a new question not then presented. There 
are expressions in the opinion then delivered, which the 
chancellor considered as favoring the idea that, inasmuch 
as the heirs-at-law were not parties to the suit,"it was 
proper for the court to decree against the legatees, and 
leave them to adjust their equities with the heirs, in another 
suit. Thus, it is said: “If there had been no other lega- 
tees, who received property or effects of the testator, 
parties to the bill, inasmuch as Mrs. Sanders and Kimble 
were each shown to have received more property than 
would satisfy the debt, the decree might have been sup- 
ported, and they left to adjust between themselves the 
question of contribution.” Again: “If they” (the remain- 
der-men) “were not parties to this bill, and their mother 
and Kimble should be decreed to pay it, there would be 
a way open to recover contribution of them.” —23 Ala.473. 
We do not think that the expressions we have quoted are 
susceptible of the construction placed upon them by the 
chancellor. The question arising upon this branch of 
the case is, therefore, not settled by the former opinion. 

The general doctrine is, that the personal property of a 
testator or intestate is the primary fund for the payment 
of his debts; and where a creditor has exhausted his legal 
remedies against the exeeutor and his sureties, he may 
proceed in equity to subject the property in the hands of 
the legatees to the satisfaction of his demand.—Sanders 
v. Godley, 23 Ala. 476; Darrington v. Borland, 3 Por. 9; 
Ledyard v. Johnston, 16 Ala, 548. 

In this State, although the personalty is the primary 
fund for the payment of debts, yet the real estate is also 
bound for them, irrespective of their character, to the 
same extent that recognizances and debts by specialty 
5 
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bound real assets in England; and in marshaling the 
assets among the representatives of the realty and per- 
sonalty, descended lands will be subjected to the debts of 
the testator, in exoneration of specific legacies.—Light- 
foot v. Lightfoot, 27 Ala. 851; 2. Lomax on Ex’rs, marg. 
pp. 243-249; 2 Spence’s Eq. Jur. 880. . 
_ It is an undoubted principle of equity, that the election 
of a party who has a right to recourse against two funds, 
shall not be allowed to defeat the rights of another per- 
son who has recourse to.or an interest'in but one of them. 
Aldrich v..Cooper, 8 Vesey, 382; White & Tudor’s Lead. 
Cases,*vol. 2, part 1, p. 185; 1 Story’s Eq., §§ 558-9. 

Some diversity of opinion ‘has existed as to the mode 
in which the court will guard the rights of the person 
whose claim is confined to the single fund. All of the 
authorities agree, that if a creditor, having a.choice of two 
funds, exhausts that one to which alone another claimant 
ean resort, the latter will, in a court of equity, be subro- 
gated to the rights of the former against the fund which 
is left untouched, and satisfied out of it to the extent to 
which the fund pursued by the creditor has been exhausted. 

Many conrts have gone a step-beyond this, and held 
that, where one claimant has more than one fund to resort 
to, and another claimant only one, the first will be con- 
fined in the first instance to that which. is ‘beyond the 
reach of the second. Other courts declare the rule to be, 
that equity will not interfere with the election of a credi- 
tor.in the first instance, unless he has been guilty of some 
: t or default, although it will not allow:that election 
= the means of ultimate disappointment to other 
claimants. The practice of the courts last alluded to is, 
not to interfere for the purpose of excluding a creditor 
“from one fund, and restraining him to another, but to 
protect other claimants of the fand which: he has chosen 
to pursue, by subrogating them to his remedies against, 
and satisfying them, pro tanto, out. of that which he has 
left: untouched. . 

The question, whether the protection afforded by courts 
of ‘equity in such cases may be by‘restraint, as well as 
subrogation, is thoreughly discussed by the American 
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editors of White & Tudor’s Leading Cases, (vol. 2, pt. 1, 
pp. 229-35,) where the principal decisions upon the sub- 
ject. will be found collected and classified.—See, also, 
1 Spence’s Eq. Jur. 827, et seq.; 1 Story’s Hq. §§ 559, 636. 

The decisions of this court. seem to recognize the rule 
first stated—namely, that where a creditor has two funds 
out of which he can satisfy his debt, and another party 
has a claim on only one of them, a court of eqnity will 
compel the creditor to resort in the first instance to that 
fund which the other party cannot reach.—Nelson & Hatch 
v. Dunn, 15 Ala. 517; Chapman v. Hamilton, 19 Ala. 126. 

But the present case does not require us to decide 
whether acourt of equity will so far interfere with a credi- 
tor, who has the choice of two funds, as to restrain him in 
the exercise of his purely legal remedies against either of 
them. The right of the creditor of the testator to follow 
legacies assented to, is a mere equity, and should not be 
enforced inequitably.—McLure v. Askew, 5 Rich. Eq. 162. 
If a legatee, who is thus pursued in equity, shows that 
there is another fund subject to the satisfaction of the 
creditor's demand, and which, as between the legatee and 
the person in possession of it, ought to bear the burden 
of the debt, it is only equitable, we think, to require the 
latter fund, on which the legatee has no claim, to be 
exhausted before the legaey is subjected.—See Cornish v. 
Wilson, 6 Gill, 299; 1 Story’s Eq. § 557; Chapman v. 
Hamilton, 19 Ala, 126; McElway v. N. Eng. Man. Com- 
pany, 1 Stockton’s R. 86. The mere subrogation of the 
legatee to the remedies of the creditor against the other 
fund would often be inadequate relief, especially in cases 
like the present, where the legacy is of slaves, the loss of 
which would not, perhaps, be fully compensated for by 
the recovery of their mere pecuniary value. 

It must, however, be borne in mind, that equity will 
not:control-a creditor in the use of any remedy to which 
he may be entitled, except when it can be done without 
injury to him, and is necessary for the protection of others. 
Great care must be taken, in making such an arrange- 
ment, not to. lessen or/impair in any: manner whatever the 
obligation of the creditor's contract, nor to subject his 
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claim to any additional peril, nor-to unreasonably delay 
him in the eaforeement of it.~Post v. Mackall, 3 Bland,611,; 
Dorr v. Shaw, 4 Johns. Ch. 17; Wright v. Simpson, 
6 Vesey, 714, and note to p. 787, (Sumner’s ed.) ; Morrison 
v. Kurtz, 15 Ill. 193; Briggs v. Planters’ Bank, 1 Freem. 
Ch. R. 574; 2 White’s Lead. C., pt. 1, pp. 282, et seq. ; 
Adams’ Eq. 272, note 2; 1 Story’s Eq. § 560; U. States 
v. Duncan, 12 Til. 523; Behn v. Young, 21 Geo. 207; Gen. 
Ins. Co. v. U..8. Ins. Co., 10 Maryland, 517. 

Now in this case, the former decision-of this court pre- 
cludes the legatees from contesting the justice of the com- 
plainant’s demand as a debt ‘of the testator. But the 
judgment against the executor is not evidence of the debt, 
as against the heir's.—2 Lomax’s Ex’rs, m. p. 252; 4 Phil. 
Ev. (C. & H.’s ed. 1850,) p. 7; 8 Porter, 10. The record 
of that judgment is the only evidence which is furnished 
of the creditor's demand. Besides this, it is shown that 
the testator was a minor at ‘the ‘time he contracted the 
liability which is the foundation of the judgment. Under 
these cirenmstances, while we are constrained by the for- 
mer decision of this court to hold that the legatees are 
precluded from disputing the existence of the complain- 
ant’s debt, we are not prepared, upon the evidence shown 
by this record, to say that his demand is one of which he 
could enforee satisfaction out of the testator’s descended 
lands in the hands of the heirs-at-law. Besides, it is not 
shown who the heirs-at-law are, nor whether they are 
Within the jurisdiction of the court. 

If we concede that tlie claimant of a fund which is 
pursued by a creditor can, in any case, compel the latter 
in the first instance to atok setisfaction: of his demand 
out of another fand, it must at least be shown that this 
other fund is bound for the creditor’s demand, (duless, 
indeed, it has been released from its liability by his neglect 
or default,) and that his remedy for reaching it is prompt 
and efficient.—Authorities supra; ‘1 Story’s Eq. -§ 562. 

These appellants, thereforé,“had no Tight to turn the 
complainant aside*from his’ purstit’ of them, and compel 
him to seek satisfaction ‘out of the’ heirs, unless it appears 
from the record that the complainant had the right to 
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subject the testator’s descended lands to the satisfaction 
of his demand, and that he can now be excluded from 
resort to the legacies, and turned over to pursue his 
remedy against the heirs or tle descended lands, without 
danger of losing, or being unreasonably delayed in the 
the ‘collection of his claim. As we cannot assert that 
these essential facts are shown by the record, we do not 
perceive that the chancellor erred in his decree against 
the defendants. If the heirs-at law, or the descended 
lands, were, in point of fact, liable for this debt, it may 
be that the legatees can proceed against them for indem- 
nity in another suit. 


Decree afiirmed. 





FAIL & MILES vs. McREE. 


[ACTION FOR BREACH OF SPECIAL CONTRACT. | 


1. What constitutes partnership.—A contract, by which the plaintiff 
agreed to let the defendants have all the pine timber on his lands 
that was suitable for good lumber, arid the defendants agreed to 
pay him therefor, annually, in money, one-fifth of the gross pro- 
ceeds of the lumber sold and collected by them, does not consti- 
tute the parties partners inter sese. 

2. Construction of special contract for sawing lumber; performance, and 

breach.—Under a contract by which the plaintiff agreed to let the 

defendants have all the pine timber on his lands that was suitable 
for good lumber, and the defendants agreed to saw the same into 
lumber and sell it as soon as they could, to saw no other lumber 
until it was done, and to pay the plaintiff, annually, in money, one 
fifth of the gross proceeds of the lumber sold and ‘collected by 

them,—neither the dissolution of the partnership in the mill 

business between the defendants, nor the sale of the mill under a 

mortgage executed by one to the other of them, discharges them 

from the further performance of their contract, which is continu- 
ous and entire, and which binds them to performance within such 
time as will suffice for its accomplishment by the use of a reasona- 
ble investment and effort. 
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3. Damages.—For the breach of such a contract by the defendants» 
in failing and refusiyg to saw all the timber on the plaintiff’s land, 
but one action lies in favor of the plaintiff; in which, although the 
time of performance may not then have elapsed, he is entitled to 
recover damages for the continued and prospective failure of per- 
formance, to be assessed upom the basis. of value at the time of the 
breach ; and the measure of his recovery is the profits which would 
have accrued to him from the defendants’ performance of their 
contract, to be ascertained by deducting the value of the timber 
left unsawed from one-fifth the value of the timber which it would 
have made. 

. Relevancy of evidence to prove performance.—In an action to recover 
damages for a breach of one of the stipulations.of a contract, evi 
denée showing the defendant’s performance of another distinct 
stipulation is irrelevant. 


AppEAL from the Cireuit Court of Wilcox. 
Tried before the Hon. Nat. Cook. 


Tuts action was brought by W. F. McRee, against the 
appellants, late partners doing business under the firm 
name of Fail & Miles; was commenced on the 13th 
March, 1857, and was founded on the defendants’ breach 
of a written contract between them and the plaintiff, in 
the following words: 

“Agoreement between W. F. McRee and Jeremiah Fail 
and E. J. Miles: Said McRee agrees to let said Fail & 
Miles have the saw-pine—all the pine suitable to make 
good lumber—on all of his land, including eighty acres 
lately bought by him from J. M. Bark. Said Fail & 
Miles agree to pay said McRee, annually, in clear money, 
one-fifth of the gross proceeds of all sold and collected, 
and that they will saw and sell said lumber as soon as 
they can—no other timber will they saw until it is done. 
May 21st, 1854.” 

(Signed by all the parties.) 


The complaint alleged the following breach of this 
agreement: “ Plaintiff avers, that he has performed said 
agreement on his part, but that said defendants have not 
performed’ the same on their part, in this—that said 
defendants did not saw all the pine suited to make good 
lumber on the plaintiff’s said land, referred to in said 
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agreement; and plaintiff avers, that defendants. could 
have sawed all the. pine suited to make. good lumber on 
plaintiff’s said land, of. which there was a large quantity 
on said land; but said defendants, well knowing this, 
have nevertheless failed. and positively refused to saw said 
pine, though. specially requested by plaintiff so to do; 
whereby plaintiff has sustained damage,” &c,. ‘The defend- 
ants demurred to. the complaint, on the specified ground 
(with others) “that the contract declared on.shows a 
partnership between. said plaintiff and defendants, and, 
consequently, no action at law can be maintained thereon,” 
The court overruled the demurrer, and the defendants 
then pleaded—Ist, the general issue; 2d, a special plea, 
averring that the contract. sued on created a partnership 
between the parties; and, 3d, performance. A demurrer 
was sustained to the 2d plea, and issue was joinetl on the 
1st and 8d pleas. 

On the trial, as the bill of exceptions shows, the plain- 
tiff oftered in evidence. the contract declared on, atter 
proving its execution, “and then proved that, before and 
at the time of the making of said agreement, he was the 
owner in fee of about four hundred acres of land, on most 
of which there was pine timber suitable for sawing; that 
said land was situated near a steam saw-mill, which the 
defendants were thea erecting and about to put in opera- 
tion; that said defendants, as partners, commenced to run 
their said mill in June, 1854, and continued so. to operate 
it until about the 7th March, 1857, when it was sold at 
public anction, under a mortgage executed by said K. J. 
Miles to said Jeremiah Fail, and was bought at the sale 
by one J. W. Bridges; and that the defendants had not 
run or operated any other saw-mill since that time. The 
plaintiff further proved, that he had a conversation with 
Jeremiah Fail about said sale, just before it took place, 
in which he asked said Fail, whether, if the mill was sold, 
the said contract would be carried out and.¢ompleted, by 
sawing up and selling the remaining unsawed timber upon 
his lands suitable for sawing ;. that said Fail replied, that 
it would not—that he should sell the said mill, and did 
not consider that the contract required him to do anything 
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more towards"carrying it out; that the contract would be 
at an end upon’ the sale of said. mill, and that he would 
* not saw up any’ more of said timber. ‘The pro»f farther 
showed, that the partnership between the defendants was 
dissolved on or about’ the day said mill was sold as afore- 
said; and that the plaintiff, after the institution of this 
suit, had nine hundred pine trees, suitable for sawing up 
into. lumber, “still standing upon his said lands. The 
plaintiff then offered to prove the value of said trees as they 
stood during the year 1857,—stating to the court, that 
the object ‘of said testimony was to arrive at the proper 
measure of damages for the alleged breach of said con- 
tract by the defendants in failing’and refusing to saw said 
pines; that he expected to prove’ the average value of 
each of said trees, the average quantity of lumber each 
would make when sawed up, and the market price of the 
lumber at the said mill; and that by deducting the value 
of the trees from the value‘of the lumber which they 
would make when sawed up, and estimating one-fifth of 
the remaining gross aggregate value of the lumber, the 
trie measure of damages for the alleged breach would be 
arrived at. The court admitted the evidence for this 
purpose, against the defendants’ objection, and the defend- 
ants excepted. The plaintiff then proved, that the average 
value of said trees was between fifty and sixty cents each, 
as they stood upon the land; that each tree would make 
between four hundred and fifty and five hundred feet of 
lumber, and that the lumber would have been worth at 
the mill about ten dollars per thonsand feet.” 

“ The defendants then proved; that they entered upon 
the execution of said agreement in June, 1854; that at 
the time of the execution of said agreement, as the plain- 
tiff knew, they were building said mill as partners, and 
were about to start and run the same as copartners; that 
plaintiff’s' said lands ‘were convenient and near to said 
mill; ‘that-the copartnership between defendants was 
dissolved about the time of the sale uf said mill as afore- 
said, and that they had run the same as copartners up to 
that time. »The defendants also proved and read in evi- 
dence the plaintiff’s receipt, dated the 5th June, 1857, 














JANUARY TERM, 1860. | 65 
Fail & Miles v. McRee. 


for $640, in full for his share (one-fifth) of the lumber 
sawed at the mill during the years 1856 and 18457. The 
plaintiff claimed damages only for an alleged breach of 
said ‘contract by the defendants in failing and refusing to 
saw and sell the said nine hundred trees remaining on 
said lands; and the proof above set forth was, in sub- 
stance, all the evidence introduced in relation to said 
alleged breach. 

“The court thereupon charged the jury as follows: 

“1. That the legal construction of the agreement 

between the plaintiff and defendants was, that the plain- 
tiff thereby obligated himself to furnish all the pine trees 
on his gaid lands suitable for making good lumber, and 
that the defendants obligated themselves to saw it all into 
lumber, and to sell the same, within a reasonable time, 
and to saw no other lumber until they had sawed all of 
the plaintiff’s said timber, and then to pay him in money, 
annually, one-fifth of the gross proceeds of all the said 
lumber sold and collected; and that the defendants were 
bound by law, under said contract, to saw the whole of 
said timber within a reasonable time after the making of 
said contract, without any discretion on their part as to 
whether they would do so or not; and that this was the 
law, notwithstanding the proof might show that the 
defendants’ mill had been sold under mortgage, and that 
they had dissolved their copartnership, and had not since 
carried on the business of sawing and selling lumber; 
and although they might further believe that the defend- 
ants, up to the time when their mill was sold and their 
copurtnership dissolved, had fully carried out their said 
contract. 

“2. That if they believed from the evidence that the 
defendants had not, prior to the institution of this suit, 
sawed up and sold trees, to the number of nine hundred, 
standing on the plaintiff’s lands embraced in the contract, 
but had refused to saw up the same, and had repudiated 
the said contract, and had refused to proceed further in 
its execution,—then they were guilty of a breach of their 
said contract; and that if the proof showed what said 
trees were worth, as they stood upon the lands, in 1857, 
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and what quantity of lumber they would have made if 
sawed up into lumber by the defendants under their said 
contract, and what said lumber would have been worth if 
it had been thus sawed,—then the proper measure of 
damages for said breach would be, one-fifth of the aggre- 
gate gross amount of the value of such lumber, after 
deducting therefrom the aggregate value.of the.trees as 
standing upon said lands, as shown by the proof. 

“3. That the plaintiff’s receipt, which had been offered 
‘in evidence as above stated, had no relation to the alleged 
breach of said contract for failing or refusing to saw said 
trees on plaintiff’s lands, if such failure or refusal was 
proved; and, therefore, if they believed the facts stated 
in this bill of exceptions to be true, said receipt should 
have little or nothing to do with their verdict. . 

“To each of these charges the defendants excepted, 
and then requested the court to instruct the jury, that 
although they might believe the facts set out in this bill 
of exceptions to be true, yet, if there was no evidence 
showing, or tending to show, that the defendants could, 
before the commencement of this suit, in the ordinary 
progress of such a business at a saw-mill, have sawed up 
the said trees into lumber,—then, according to the measure 
of damages ruled by the court (in its second affirmative 
charge) to be correet, they cannot find for the plaintiff. 
The court refused to give this charge, and the defendants 
excepted.” 

The rulings of the court on the pleadings, on the evi- 
dence, and in the charges given and refused, are now 
assigned as error. 
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A. J. WALKER, C. J.—The only objection taken in 

the defendants’ demurrer, which is applicable to the com- 

a plaint as amended, is, that the agreement between the 
plaintiff and defendants created a partnership. The same 

question is also raised by the defendants’ second flea. 
Hence, the overruling of the demurrer to the complaint, 
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and the sustaining of the demurrer to the 2d plea, present 
the single point, whether a partnership resulted from the 
agreement between the parties. The agreement gives to 
the plaintiff one-fifth of the gross proceeds of the sales 
of lumber, as a compensation for the timber supplied; 
and, upon principles settled in Moore v.Smith,(19 Ala.774,) 
does not constitute the parties partners inder sese. The 
rulings of the court upon the pleadings were, therefore, 
correct.—Smith v. Garth, 32 Ala. 368. 

[2.] It was an obligation of the defendants, under the 
contract, to saw all the pine timber on the plaintiff's land, 
suitable for making good lumber, as soon as they could, 
and to saw no other timber until they had done so.. There 
is no reservation to the defendants of a discretion, as to 
whether they should comply with those obligations; nor 
is the duty of compliance with them made to depend 
upon a continuance of the partnership; nor is there any- 
thing in the terms of the contract, which absolves the 
defendants from their obligation upon a sale of their mill 
under a mortgage. To give the contract such an effect, 
would-be inconsistent with the mutuality of duty which 
it was the design of the contract to create. The obliga- 
tion to allow the timber to be taken, and the obligation 
to take and saw it, are reciprocal; and, as the plaintiff 
had no discretion as to whether he would supply the 
timber, and no authority to discontinue the supply in any 
given contingency, so the defendants could have no dis- 
cretion as to whether they should take the timber, and no 
legal right, in either of the contingencies above specified, 
to cease to take it. There being no specified time for the 
performance of the contract on the part of the defend- 
ants, the law implied an obligation to perform within a 
reasonable time, to be determined in the light of all the 
circumstances. When the contract says, that the defend- 
ants should perform their contract as soon as they could, 
it means, neither that they should perform it as soon as 
it was physically possible by the aid of every conceivable 
means promotive of expedition, nor within such time as 
would suit their interest, convenience or inclination ; but, 
within such time as would suflice for its accomplishment 
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by the, use of a reasonable investment and effort.—Gar- 
nett v. Yoe, 17 Ala. 74; Watts v. Sheppard, 2 ib. 425; 
Dickson v. Briggs, 12 i. 217; Allen v. Green, 19 ib. 34; 
Skinner v. Bedell, 32 ib. 24; Drake v. Goree, 22 ib. 209; 
Adams v. Adams, 26 ib. 272; Hussey v. Roquemore, 27 ib. 
281; Wolfe v. Parham, 18 ib. 441. 

The refusal of the defendants to proceed with their 
contract, according to its requisitions, was certainly a 
breach of it, and gave rise to an immediate cause of action 
in favor of the plaintiff—Davis v.. Ayres, 9 Ala. 292; 
George v. Cahaba & Marion R. R., 8 ib. 234; Ramey v. 
Holcombe, 21 ib. 567; Fowler & Prout v. Armour, 24 ib.194. 
The contract on the part of the defendants was continuous 
in its character; it was also entire, and the performance 
is not by the contract divided—different parts assigned to 
different periods of time. 

[8.] For the breach of such a contract, but one action 
lies, and the plaintiff must recover in a single action his 
entire damages.—Ramey v. Holcombe, 21 Ala. 567; Snedi- 
cor v. Davis, 17 ib. 472; Sedgwick on the Measure of 
Damages, 224. Notwithstanding the period of perform- 
ance had not expired at the time of the breach of the 
contract, and at the time of action brought, the plaintiff 
must recover in the single action the damages which 
would result from the continued and prospective failure 
of performance, for he cannot bring a second action. 
Perhaps, if the time within which the contract might 
have been performed had elapsed before the trial, and the 
amount of performance which would have transpired each 
year could have been ascertained, the value of the timber 
and lumber which would have been consumed and sold each 
year, estimated as of that year, would have been adopted 
in determining the damages; and thus injury to either 
party from fluctuation in value would have been avoided. 
But, as this case is not shown to have presented such 
features, the damages ought to be assessed upon the basis 
of value at the time of the breach. The authorities, 
which we cite below, fully sustain our propositions, as to 
the plaintiff’s right to recover the prospective damages, 
and as to the time for taking the estimate of damages. 
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Sedgwick on the Meas. of Damages, 225-226-227-228-229; 
Seaten v. ‘Second Municipality of New Orleans, 3 Aun. 
(La.) 44; Masterton v. Mayor, &e., 7 Hill, 61; New York 
& Harlem R. R. v. Story, 6 Barb. 8. C. R. 419; Shaffer v. 
Lee, 8 ib. 412. 

The measure of the plaintiff’s recovery was, the profits 
which he lost by the refusal of the defendants to perform 
their contract; and those profits are to be ascertained, by 
deducting the value of the timber from one-fifth the value 
of the lumber which he would have received, if the con- 
tract had been performed.—Ramey v. Ho'combe,. supra ; 
George v. Cahaba R. R., 8 Ala. 234. 

f4.] The action was brought to recover damages for the 
breach of the contract by a refusal to continue to perform 
it, and not to recover a sum of money, which was due on 
account of the use of timber in the past performance by 
the defendants. The plaintiff’s receipt, showing a pay- 
ment to him for timber which had been taken in the past 
performance of the contract, was irrelevant. 

Judgment affirmed. 














PIKE vs. ELLIOTT. 


[TRESPASS QUARE CLAUSUM FREGIT.] 


1. Form and sufficiency of complaint.—In trespass for injuries to land, it 
is not necessary that the complaint should allege that:the land is 
situated in the county in which the action is brought: if it con- 
forms substantially with the form given in the Code,(p. 555,) it is 
sufficient. 

Relevancy of evidence distinguished from°sufficiency.—In trespass quare 
clausum fregit, the evidence of a witness who testifies to a trespass 
committed by defendant on lands belonging to plaintiff, but can- 
not identify those lands as the lands deseribed in the complaint, 
cannot be excluded from the jury on motion. 

3. Admissibility of party’s own declarations.—The declarations of a party, 
not constituting a part of the res geste, are not competent evidence 
in his favor. 
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AppzAL from the Circuit Court of Talladega. 
Tried before the Hon. Nat. Coox. 


































THE complaint in this case was as follows: 
“John CO. rs: The plaintiff claims of the defendant 


2 OEMS venti : 


vs. five hundred dollars, as damages for 
James A. Pike.) trespasses by defendant to the close 
situated on the following lands, to-wit—the south-east 
quarter of section twenty-five, township seventeen, range 
fourteen—which said close was in the possession of the 
plaintiff; and or pulling down the: fence around said 
close, treading down the grass aiid corn of the plaintiff, 
and with cattle eating up and destroying the said grass 
and corn, then and there being in said close, to-wit, on 
the — day of ——, 1859, and on divers other days between 
that and the bringing of this suit.” 

The defendant demurred to the complaint, and assigned 
the following causes of demurrer: “1st, that the close 
mentioned in said complaint is not sufliciently described; 
and, 2d, that the locality of the close is nowhere indicated 
in the complaint.” The court overruled the demurrer, 
and the defendant then pleaded the general issue, “ with 
leave to give in evidence any special matter of defense.” 

“ On the trial,” as the bill of exceptions states, ‘the 
plaintiff introduced as a witness one Rutledge, who tes. 
tified, that he sold to the defendant, in the spring of the 
year 1859, a piece of land containing eighty acres, the 
numbers of which according to the government surveys 
he did not know; that he had rented to the plaintiff, 
some time before the said sale, fourteen acres of the said 
land, which the plaintiff had planted in corn; that the 
defendant took possession of the entire tract, except the 
part which had been rented to the plaintiff ; that the 
defendant had a piece of corn in a stubble-field, in which 
were growing grass and volunteer oats, under the same 

. fence that enclosed the field rented by plaintiff; that there 
was no fence between the defendant’s field and the plain- 
tiff’s corn, but they were separated by a creek, upon 
whose banks were weeds, bushes and brambles, through 
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which stock might well have passed, and which was 
crossed at one place'by a road, and the crossing secured 
by a fence. The witness further testified, that he had 
seen defendant’s horses in the stubble-field, on the side of 
the branch opposite to the plaintiff’s corn-field; that 
plaintiff’s corn was well planted, and his entire field, if 
well cultivated, would have produced. fifteen bushels per 
acre, but his entire crop, after getting somewhat advanced, 
had been destroyed by stock; that the fence around the 
field containing plaintift’s corn was low and rotten, and 
stock could easily have jumped over it; and that he saw, 
during the summer, one place at which stock had jumped 
into the field. The defendant then moved the court to 
exclude the evidence of this witness from the jury, because 
he could not, and did not, state that the land of which he 
testified was the same as that described in the complaint. 
The court overruled the motion, and the defendant 
excepted. 

“ The plaintiff introduced evidence tending to show, 
that he had cultivated his corn well; that corn was worth 
fifty cents per bushel during that summer, and had risen 
to one dollar per bushel in the fall; that the plaintiff and 
defendant had a conversation, in which plaintiff told 
defendant, that a free negro who. was living on defend- 
ant’s place, and whom plaintiff had frequently seen about 
defendant's house, had turned horses into the stubble- 
field; and that he intended to whip him for it; that 
defendant replied, he had better not do that,as the negro 
had leave to turn them in. The defendant then intro- 
duced as a witness one Barry Rutledge, who testified, that 
he one day went to defendant’s house after his father’s 
oxen, and found them in defendant’s lot, with poles tied 
across their heads; in front of their horns. Defendant 
asked said witness, what he (defendant) said about the 
oxen having poles on:their heads. To this question the 
plaintiff: objected, because it called for the defendant’s 
declarations; the court sustained the objection, and the 
defendant excepted. The defendant then asked said wit- 
ness, whether he (defendant) did not say he had tied the 
poles on the oxen to keep them out of the plaintiff’s field. 
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The plaintiff objected to this question, and the court 
’ sustained the objection; to wae the defendant excepted.” 
; The overruling of the demurfer ,to the complaint, and 
the rulings of the court on the evidence, are now assigned 
as error. 












Tau. BrapForD, for appellant. 
Jas. B. Martin, contra. 







STONE, J.—It is objected to the complaint in this 

case, that it does not aver that the land on which the 
alleged trespass was committed is in Talladega county. 
We have compared the complaint with the form furnished 
by the Code, (page 555,) and find that it contains every 
material requisite expressed in the form. The form, like 
the present complaint, omits all mention of the venue, or 
situs of the locus in quo. The complaint, being a substan- 
tial copy of the form given in the Code, must, under our 
previous decisions, be held sufficient.—Noles v. The 
State, 24 Ala. 672; Letondal v. Iluguenin, 26 ib. 552; 
Pickens v. Oliver, 29 7. 528. 

[2.] The defendant’s motion to exclude the evidence of 
the plaintiff’s witness, Rutledge, was rightly overruled. 
True, that evidence’may not have been suflicient, of itself, 
to make out the plaintiff’s case. There is a wide differ- 
ence, however, between the relevancy and the sufficiency 
of evidence. The testimony tended proximately to prove 
certain material points in the plaintiff’s right of recovery, 
and, for that reason, it was relevant. If, after the plaintift 
had closed his evidence, it failed to make out his case, 
either by an entire omission of testimony to some indis- 
pensable fact, or in some other way, it was the privilege 
of the defendant to have the judgment of the court on 
such question. In this case, we are not informed what 
additional proof the plaintiff offered. The proof being 
relevant, the court did right in refusing to exclude it:from 
| the jury.—Bryant v. Hutcheson, 80 Ala. 441; Paulling v. 
hg Watson, 21 ib. 279. 

f3.] To have admitted the testimony of Barry Rutledge, 
would have been to allow the defendant to give his own 
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bar, and.withlike leave to the pinater by way or rep 
lication. etre & 
“On the trial,’”’-asithe: bill-of exnjtionss states, “ the 
testimony offered in behalf of the plaintiff tended to 
show, that she was a widow when the suit: was com- 
menced; that her late. husband, a short time before his 
death, applied to the’ proper department at Washington 
for a forty-acre land-warrant, but died before the warrant 
was received, and*before the result of his application was 
known; that the warrant came;to, hand soon after his 
death, and the plaintiff endeavored to dispose of it, but 
was. unable to do so, because: there had. been,no, adiainie- 
tration on his estate, which was too small to bear the 
expense of an administration ; and that‘she then requested 
the deféndant to assist her in disposing” of said larnd- 
warrant, or Widispose of the same for her. In conse- 
quence. ofthis request, as. the evidence, farther. showed, 
the defendant did assist. plaintiff to dispose.of said-Jand- 
warrant in the following manner: Defendant met with 
one Pike,“ who wished to trade ‘a small: ‘pony filly “for 
land-warrants, and told him, that he had, @ Warrant. of his 
own, and thought.he knew where he could get another ; 
that he was.indebted to the plaintiff, and that she hada 
warrant of her own’ Defendant‘ and said Pike thereupon 
went to plaintift’s house, where the trade was consum- 
mated for thé filly ; each of the land-warrants being esti- * 
mated at $50; aud’ the filly at- $100. “The proof ‘terided 
to show, that the filly was delivered by Pike to the 
plaintiff, that the trade was ‘made with her, and that the 
defendant let her have his land-watrant for that purpose ; 
while, on the other hand, the proof tended to show, that 
thé trade‘was made by defendant, in the presence’ ‘of 
plaintiff, with her knowledge and consent, and’for'their 
mutual’ benefit; that the defendant put in his warrant 
metely to enable plaintiff to dispose of hers,‘and that the 
filly was deliveted by Pike to defendant, or to him and 
plaintiff jointly. The proof farther tended to show, that 
the plaintiff did not at that time owe thé defendant any- 
thing; that” lre Said, this ‘merély to afford ‘a ‘reasow for 
letting her ‘have his ‘warrant; and the plaintiff herself 
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admitted, while, testifying in the.cage, that the, defendant 
did not owe her anything at that. time... ‘The proof: tended 
to. show, also, that while the filly was.in the, defendant’ s 
possession, he traded or swapped | her for another horse, 
before the commencement of this. suit; that ithe defend- 
ant’s land-warrant, which was regular i ip all respects, was 
worth in market, $44.at the. time the trade, with ga id bi : 
was made, in January or February,1854,while he plii 
warrant was. worth nothing im market. . The 
evidence tended. to show, that the filly, was. wank m. 
$80 to, $1005. the. defendant's, . that..she was wo rth,’ rn } 
$70 to. $75. .. The plaintiff’s evidence further tended to 
show, that the sefendant, had proposed to pay her for her 








plaintiff refgaod to accept what, he offered ee but had 
received $25.from, him.';‘The defendant's evidence tended 
to show, that, he had paid plaintiff $30 on account of her 
interest in,the filly;,and that the.filly.and, horse: were \ each 
worth from $70 to $75, |The proof tended. to show, also, 
that the plaintiff had‘ no use for the filly obtained from 
Pike, and had. requested defendant to sell it, and to pay 
her one-half the money he might obtain ; ¥ that defendant 
tried to,do.so,,but,could not get $70 for, her; that ‘he sold 
one, of, his.own, horses, of which, he had a ‘surplus, ‘and 
used the filly a week er. two in making his crop before he 
swapped ; her, off;, that defendant. and Pike both ‘knew 
how plaintiff came into. the possession, of the land-war- 
rant, and that there was no administration on * ‘the ie 
of plaintift’s husband. Pike testified, that he sold j 
land-warrant obtained from plaintiff at a profit, and 
always been satisfied, with the trade, The. proof, showed, 
also, that the defendant had not received any money for 
the filly, or the one he swapped for. 

“Thereupon, the. court. charged ; the: jury,,that if they 
believed from, the, evidence, that. defendant. told Pike, 
that he owed plaintiff. some money, .that he and plaintitf 
each had a land-warrant;.and that. if;Pike would go with, 
him to-plaintiff’shouse, he. wouldylet her have his war- 
rant.ini payment of. what. he owed her, and that plaintiff 
could, with. that-and the warrant she held in the name of 
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her adebdanee husband, ‘Bived Pike'a trade for his filly; that 
Pike and" defendant, in pursuanée of ‘this representation 
on ‘the part ‘of th¢ defendant, did go “over 'to plaintiff’s 
house, ‘and, “with fall knowledge ‘of the fact that the 
warrant held by rip ‘was jssved in thé name of her 
ceased hasband, and’ that ‘there ‘had been ho adminis: 

7 trati fon ‘on ‘his’ estate, indtced” the ‘plaintiff ‘to’ part with 
said watrait, j and ‘agreed that’ it ‘should ‘be valixed it $50 

in the, trade ;'and ‘that the same was so valtied ‘in thé 
3 ted, ‘and that Pike todk both warrants, valiing each 
at $50, in payitient for the ‘horse,’ the défendant eonsent- 
ing’ thereto; and that plaintiff and defendant agreed that 
the horse should’ belong ‘to’ both of them equally ; “and 
that Pike has sinée sold ata oe warrant obtained 

















from plaintiff, ‘dnd is satisfied wight the trade,—then the 
defendant is es “from sayin#that no part ‘it th& title 
to the filly is'fnthe Wis and the latter would have 
an equal interest with hini in thefilly; and’that if the 
defendant’ Afterwards ‘took ‘said filly; at the treqtest of 
plaintiff,‘ to sell'and pay her one-half the ‘amount realized 
from the salé, and, instead of” sellihg her,’ sold one of his 
own horses, and worked the filly a week of two'in making 
his own, wad ‘ther ‘swapped her off, taking another 
horse i in TRinad for her, then plaintiff would be entitled 
to recover of defendant’ one-half the valde “of the said 
pesca with Uitg on ‘the saine from the tinie defetidant 
sw to the present,” we 

"che charge, to Which the defendant henge ai} is now 

igued as error. 


“LSE. Parsons, and J. Fans for appellant. 
‘Brock & Baxwes, contra. | 


R. W. WALKER, J.—Inasmuch ‘as 'assumpsit lies only 
upon a promise, express or implied; and not to recover 
damages for torts’or trespasses, a mere conyérsion of the 
goods of the plaintiff’ withoat any‘sale of them, will not 
support thé action.’ The’ déctrine “of waiving a tort and 
bringing assumpsit’ is confined to casés where the defend- 
ant has disposed of ‘the plaititiff’s’ property, and received 
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either money, or some artiele or thing as money.—Pike 
v. Bright, 29 Ala. 336; Crow vy. Boyd, 17.70.51; Strother 
v. Butler, 17 2. 733... If the. property, has been sold, it 
makes no difference whether the price is’ received in 
money, or in a.chattel at an estimated price, for money. 
Arms v. Ashley, 4 Pick. 71; Mason v. Waite; 17,Mass..660; 
Stewart v. Conner, 9 Ala. 813;,Cameron v. Clarke, 
11 #. 259.. 3 

But there is a material distinction, between ,a sale and 
an exchange, or a bargain of barter; and where one chat- 
tel is exchanged fer another, no price. being attached, it - 
is not a sale.—Gunter v. Leekey, 30 Ala. 596....The traus- 
action by which the defendant disposed of the filly,.was 
strictly an exchange, not a sale. There is nothing from 
which we can infer that the defendant received the horse 
he obtained in exchange as so much money, for it does 
not appear that the value of either chattel was measured 
in money terms; nor is the fact, that the defendant paid 
the plaintiff some $25 or $30 on account of her interest 
in the filly, at all inconsistent with the idea, that he had 
not sold the property for money, or for anything else 
which was taken as money. 

If it was shown, or could be fairly inferred from the 
evidence, that the horse substituted for the filly had been 
sold by the defendant, the plaintiff would, perhapsy be 
entitled to recover in this suit. But the bill.exceptions 
expressly negatives this,and repels any inference that the 
horse had been converted into money, by the explicit 
statement that “the defendant had not received any 
money for the filly, or the one he swapped for,” 

If, therefore, the .gravamen of the action is the conduct 
of the defendant, first in working the filly on his farm, 
and then in exchanging her for a horse, which he appro- 
priated to his own use, there can be no fecovery in 
assumpsit.— Willet v. Willet, 3 Watts, 277; Jones v. Hoar, 
5 Pick. 285; 6 Rich. 159. 

[2.] If it be said, that the facts supposed in the charge 
of the court show that there was a contract between the 
parties, which the defendant has broken, the answer is, 
that though the plaintiff might recover for such a breach 
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in assumpsit, she can only do so under a special count 
alleging the contract‘and breach. The complaint in this 
case contains only the common counts, for money had 
and received, and for goods sold. The rule that the plain- 
tiff cannot recover by proving a cause of action different 
from that alleged, applies in appeal cases, as well as other 
suits.—Smith v. Causey, 28 Ala. 655-658. Whether the 
plaintiff’s right of recovery be rested on the defendant’s 
conversion of her property, or on the breach of a special 
contract, is, therefore, immaterial, for neither one of these 
causes of action was alleged in the complaint. 

We are constrained to hold, that the court erred in the 
charge given. . 

The judgment must be reversed, and cause remanded. 





KELLY vs. CUNNINGHAM. 
[ACTION FOR BREACH OF WARRANTY OF SOUNDNESS OF SLAVE. | 


1, Admissibility of declarations of sick slave-—The declarations of a slave 
whose soundness is in controversy, made to a person who was not 
a physician, to the effect ‘that he had the dropsy, that it was an 
old disease, and had been on him a long time,” are not competent 
evidence. 

. Damages.—In an action to recover damages for a breach of war- 
ranty of the soundness of a slave, the right to recover the reason- 
able charges of the physicians who have attended the slave, does 
not depend on the fact that they have been paid. 


bo 


AppEAL from the Circuit Court of Randolph. 
Tried before the Hon. Nat. Coox. 


TuIs action was brought by Lewis Cunningham, against 
Christopher Kelly, to recover damages for a breach of 
warranty of the soundness of a slave, named George, 
who was sold by defendant to plaintiff in January, 1854. 
The defendant pleaded, in short by consent—“ Ist, non 
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assumpsit; 2d, want of consideration in the warranty; 
-and, 3d, failure of consideration inthe warranty.” On 
‘the trial, as appears from.the bill of exceptions, the plain- 
tiff introduced one Brown as a witness, who testified, 
‘“‘that he had known the slave George, from 1851, up to 
the time of his death, in November or December, 1857 ; 
that he had frequently seen said slave during that time 
at church; and that said slave told him, on one occasion, 
that he had the dropsy, that it .was an old.disease, and 
had been-on him along time.’’ It being shown that this 
witness was not a physician, the defendant. moved to 
exclude from the jury what he had said about.the slave's 
declarations to him; but the court.overruled the motion, 
-and the defendant excepted. The plaintiff also intro- 
‘duced as witnesses two .practicing physicians, each of 
whom testified to the performance and value of profes- 
-sional serviees rendered to the slave while sick, “and that 
the same had not been paid, but secured by the plaintiff; 
and this was all the evidence in regard to the payment of 
said physicians’ fees.”” The defendant asked the court to 
instruct the jury, that before they could allow the plaintiff 
anything for physicians’ fees, they must be satisfied from 
the evidence that said fees had been paid before the com- 
mencement of this suit”; which charge the court refused 
to give, and the defendant excepted. 
The rulings of the court to which exceptions were 
reserved, as above stated, are now assigned as error. 


‘Smite & ArxKen, ‘for appellant. 
Hern & Forney, with Watpen & Bowig, contra. © 


A. J. WALKER, ©. J.—“ Whenever the bodily or 
mental feelings of an individual are material to be proved, 
‘the usual expressions of such feelings, made at the time in 
.question, are original evidence. So, also, the representa- 
tions by asick person, of the nature, symptoms and effects 
-of the malady under which he is laboring at the time, are 
received as original evidence.’”—Rowland v. Walker, 
18 Ala. 749; Eckles & Brown v. Bates, 26 ib. 655; Phil- 
lips v. Kelly, 29 #.628; Hollaway v. Cotten, 33 ih. 429; 
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Blackman v. Johngon, 35%. 252. These declarations are 
admitted, to the extent indicated, on a principle of neces- 
sity, and as a part of the res geste, whether made to a 
physician or not, and whether made by a slave or a free 
person. But the principle does not include declarations 
which do not: describe the feelings of the declarant, or 
the symptoms arid effects of his malady, but which simply 
declare the existence and past duration of ‘a disease, in 
the deteetion and proper denomination of which some 
degree of skill is’ necessary. The declarations of the 
slave, “that he had the dropsy, that it was an old disease, 
and had beén on him a long time”, were inadmissible. 

[2.} The plaintiff’s right to recover the reasonable 
charges of the physicians who attended upon the diseased 
slave, did not depend upon ‘the fact of his having paid 
them.—Garrett & Hill v. Logan, 19 Ala. 344; “Miller 
v. Garrett, 35 ib. 96. 


The judgment is reversed, and the cause remanded. 











BISHOP vs, BLAIR. 


[TRESPASS QUARE CLAUSUM FREGIT. | 


1. Error without mjury in admission.of illegal redundant evidence—The 
admission of evidenee, which, though illegal, is simply redundant 
or superfluous, is, at most, error without injury. 

2. Jurisdiction of probate court to sell real estate——The probate court 
has no jurisdiction to order the sale of lands, for the purpose of 
division among a decedent's heirs-at-law or devisees, when the 
decedent had, at the time of his death, no title whatever to the 
land, either legal or equitable. 

8. When action les between joint tenants—Where there has been no 
actual ouster, one joint tenant of land cannot maintain an action 
of trespass against his co-tenant. 

4. Husband’s marital rights to wife's realty.—The husband acquires, by 
the marriage, the right to use and oceupy, during coverture, lands 
belonging to the wife, whether her title be governed by the 

‘““woman’s law” or not. 
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5. Estoppel by record, and by acts en pais.—A decree of sale by the pro- 
bate court, for the purpose of division among heirs or,devisees, 
does not operate an estoppel against a party thereto, when the 
proceedings are void for want of jurisdiction in the court; nor is 
the party estopped, at law, from disputing the title of the purcha- 
ser, by the fact that he stood by and permitted the sale without 
objection, afterwards refused to let the purchaser surrender his 
purchase, received a part of the purchase-money in distribution, 
and subsequently bought from the purchaser a right of way over 
the land. 

6. Estoppel against tenant from denying landlord’s title—An order of the 

* commissioners’ court, granting to the defendant a private right of 
way through the plaintiff’s lands, does not estop the defendant, 
when sued for the commission of a trespass on lands outside the 
track of the private road, from disputing the plaintiff’s title to the 
land. 


AppgAL from the Cireuit Court of Barbour. 
Tried before the Hon. Jno. Git. SHorRTER. 


Tuis action was brought by Wesley Bishop, against 
William Blair, and was commenced in a justice’s court. 
On the trial in the circuit court, as appears from the bill 
of exceptions, it was shown that the plaintiff and the 
defendant’s wife were children of Mrs. Nancy Bishop, 
who was the widow and administratrix of William Bishop, 
deceased ; that the land on which the alleged trespass was 
committed, was entered by Mrs. Bishop, after the death 
of her said husband, in her own name, but with funds 
belonging to the estate of her said husband; that it was 
afterwards sold, under an order of the probate court, on 
the petition of said administratrix, for the purpose of 
division among the parties interested under the decedent’s 
will; that it was bought at the sale by the plaintiff, who 
afterwards paid the purchase-money, and received a deed 
from the administrator de bonis non; that the defendant 
was present at the sale, made no objection to it, refused 
to let the plaintiff relinquish his bid, and afterwards 
received from the administrator de bonis non, in right of 
his wife, a distributive share of the purchase-money paid 
by the plaintiff; that after the plaintiff had entered into 
the possession of the land under his purchase, the defend- 
ant instituted proceedings before the commissioners’ court 
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of the county, and obtained a decree establishing for him- 
self a private right of way through the said land; that 
he paid the damages assessed by the jury, and opened the 
road; and that he afterwards entered on the plaintiff’s 
land, and cut up and carried off, after being warned by 
the plaintiff to desist from doing so, “a fallen timber tree 
which lay entirely outside the said road.” 

“The evidence above recited was introduced in the fol- 
lowing order: The plaintiff first proved, that Mrs. Nancy 
Bishop entered the land in her own name, but with funds 
belonging to the estate of her deceased husband; then 
introduced the petition to the probate court, the order of 
sale, and the administrator’s deed to the plaintiff, to prove 
title to the land; and then the record of the conimis- 
sioners’ court, showing the grant of a private road to the 
defendant, and the evidence tending te showthe acts of the 
defendant in cutting up and removing the tree. The 
defendant then offered in evidence the deposition of 
Thomas O. Glasscock, the register of the land-office at 
Montgomery, for the purpose of showing an outstanding 
title, in connection with proef that defendant’s wife was 
one of the children and heirs-at-law of Mrs. Nancy Bishop, 
who was shown by the testimony of said Glasscock to 
have entered the land. In rebuttal, the plaintiff read in 
evidence the will of William Bishop, deceased, and a deed 
of relinquishment by Mrs. Nancy Bishop to her children, 
and proved the manner and circumstances of thg sale at 
which he had bid off the land; and it was admitted, that 
one of the children and heirs of Mrs. Nancy Bishop then 
was, and still is, a minor. The plaintiff then offered to 
prove, that Mrs. Bishop, executrix, after the death of her 
said husband, bought three negroes and some land, besides 
the forty-acre tract here in controversy, with the funds of | 
said estate; that the land was sold in the same manner, 
and the defendant bid for one of the tracts; that the 
negroes were divided among the heirs, and that the defend- 
ant, in right of his wife, received one of them on said 
division: This evidence the court excluded, on the defend- 
ant’s motion, as illegal and irrelevant; to which the 
plaintiff excepted.” 
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The deposition of Glasscock was taken on interrogato- 
ries and cross interrogatories. He was asked to state, 
who entered at the land-office in Montgomery the tract 
of land here in controversy, and to whom a certificate 
or patent was issued; and to give copies of all entries 
in said land-office relating to the same. To each of these 
questions the plaintiff objected, when crossing the inter- 
rogatories, on the ground that they called for secondary 
and illegal evidence; and he renewed his objections when 
_ the deposition was offered on the trial. The court over- 
ruled the objections, and the plaintiff excepted. 

‘Upon the facts above recited, the plaintiff asked the 
court to instruct the jury— 

“1. That if the defendant stood by, and witnessed the 
sale, and, after the land was bid off by plaintiff, objected 
to plaintiff’s giving up the land, and afterwards accepted 
a part of the proceeds of sale in respect of his wife’s 
interest in the land,—then the law presumes that the crier 
who sold the Jand was the agent of the defendant in that 
respect, and, in crying the land at the sale, and in knock- 
ing it down to the plaintiff, acted under the defendant’s 
authority, and the defendant was bound by his act. 

“2. That if the administrator, after a sale effected as 
supposed in the foregoing charge, with the knowledge 
and consent of the defendant, made and delivered to the 
plaintiff a deed to the land on which was the locus in quo; 
and if said deed was given in good faith, and accepted as 
passing title; and if the plaintiff, at the time of the tres- 
pass, held actual possession under said deed of a part of 
the land therein mentioned; and if the locus in quo was 
on the said land, and on the same forty-acre tract with 
the part so in actual possession, and defendant knew it 
when he committed the trespass complained of,—then 
plaintiff may well maintain this action. 

“3. That if the plaintiff acquired the equitable title to 
the locus in quo, by the sale, partition of the proceeds, and 
other facts proved; and if the administrator’s said deed 
covered the locus in quo, and was given and accepted in 
good faith as conveying title; and if the plaintiff entered 
under bona-fide color of title, and the defendant knew of 
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said deed, and that it covered the locus in quo; and if: the 
plaintiff, at the committing of the tort in question, was 
in actual possession under said sale and deed of a part of 
the land covered by the deed; and if the locus in quo and 
the part so in plaintiff’s actual possession were adjacent, 
and on the same forty-acre tract,—then the plaintiff had 
such title as enabled him to maintain trespass; and, if 
he has proved that defendant, against his remonstrance, 
cut up, carried away, and converted to his own use the 
body of the fallen tree, and said fallen tree was not : 
obstructing defendant’s road, and, before falling, did not 
stand in the road, then plaintiff must recover the damages 
proved. 

“4, That if they believed from the evidence that Mrs. 
Nancy Bishop, the executrix, entered the land with the 
money of her testator’s estate, and took the title to her- 
self, and afterwards released all her estate and interest in 
the land to the keirs of the estate; and that an application 
was made by her, as executrix, to sell said lands for divis- 
ion, as part of her testator’s estate ; and that the defendant 
and the other heirs were parties to said proceedidgs in the 
probate court, and agreed and consented to said sale; and 
that defendant was present at the sale, consented thereto, 
refused to let plaintiff off from his purchase of said Jand 
at the sale, and received his part of the purchase-money 
for said land,—then, although the order of sale was void 
as a judicial proceeding, the title of the defendant passed 
by the sale to the plaintiff; and, if the defendant con- 
_verted the tree to his own use, and not for the purpose of 
removing it as an obstruction to his road, he was a tres- 
passer, and liable to the plaintiff. 

“The court refused each of these charges, and instructed 
the jury, that one of the heirs, being a minor, could not 
be estopped by the facts proved from denying plaintiff’s 
title; and that the minor not being estopped, the defend- 
ant and his co-heirs are not estopped.” 

The plaintiff excepted to the charge given, and to the 
refusal of the several charges asked; and he now assigns 
the same as error, together with the rulings of the court 
on the evidence. 
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Jerr. Burorp, for appellant. 
Puen & Buutock, with 8. F. Rice, contra. 


STONE, J.—We deem it unnecessary to announce any 
opinion on the various rulings of the circuit court, in 
reference to: the deposition of Mr. Glasscock, The whole 
purpose and effect of that denosition was to prove a sin 
gle fact—namely, that Mrs. Nancy Bishop had, herself, 
and in her own name, purehased from the government 
the land, on which the alleged trespass was committed. 
This fact had been.proved by the plaintiff, before the 
deposition of Mr. Glasscock was offered by the defendant. 
The bill of exeeptions states the order in which the evi. 
dence was adduced. The language is, “The plaintift 
first proved that Nancy Bishop. entered the land with 
funds of the estate, and in her own name.” The testi- 
mony, then, tending, as it did, only to prove a fact which 
had been previously proved by the plaintiff, could not 
have injured the plaintiff.—Shep. Dig. 568, § 90. 

_ [2.] The lega\ title to the land was first in Mrs. Bishop. 
William Bishop, her husband and the testator, had, at 
the time of his death, no claim to the land, either legal 
or equitable. It was purchased from the government after 
his death. This being the case, the probate court had no 
jurisdiction to order its sale, under a petition which alleged 
thst it was of the estate of the said William Bishop. 
Pettit v. Pettit, 32 Ala: 288; Cothran v. McCoy, 33 7b. 65; 
Johnson v. Collins, 12 16.322; McCain v. McCain, id. 510. 

[3.] The title to the land having been in Mrs, Bishop, 
it passed to her heirs-at-law, either by her deed copied in 
the record, or by descent on her death. The plaintiff, 
Wesley Bishop, and Mrs. Blair, the wife of defendant, 
are two of the children and heirs-at-law of Mrs. Nancy 
Bishop. They each took, as joint tenants, an interest in 
the land in controversy. This being the case, if their 
title remains as it was at her death, neither can maintain 
the action of trespass against the other, because there has 
been no actual ouster.—1 Chit. Pl. 79. 

[4.]. Mrs. Blair, being joint tenant with her brother, 
Wesley Bishop, it is clear, whether her title be governed 











86 ALABAMA. 
Bishop v. Blair. 








by the woman’s law or not, that her husband, Mr. Blair, 
acquired by his marriage the right to use and occupy her 
lands during the coverture.—Code, § 1983; Cheek v. Wal- 
drum, 25 Ala. 152; Neill v. Johnson, 11 7.615. 

[5.] It is contended for appellant; that Mr. Blair is 
estopped from disputing the title of Wesley Bishop—l1st, 
by the decree of sale in the probate court, to the record 
of which he and his wife were parties; 2d, by standing 
by and permitting the sale, by refusing to let Wesley 
Bishop surrender his purchase, by receiving a part of the 
purchase-money in distribution, and by paying. Wesley 
Bishop for a right of way over said land. The authori- 
ties cited above show, that the proceedings of the probate 
court were void, and hence there is nothing in this first 
objection. We will not’ now decide whether the acts en 
pais do not amount to an estoppel. If, however, they do, 
such estoppel can only be invoked in equity, and does not 
confer on Mr. Bishop any higher legal title than he at 
first owned.—See McPherson v. Walters, 16 Ala. 714; 
Smith v. Mundy, 18 7b. 182; Hopper v. McWhorter, ib. 229. 

[6.] We need not inquire, whether the order granting 
the private road was void; or, if void, whether that fact 
would clothe the landlord with the immunity with which 
landlords are usually clothed—namely, the right to hold 
their tenants estopped from disputing the title under 
which they entered.—See Sadler v. Langham, 34 Ala. 311; 
and Crommelin v. Thiess, 31 Ala. 412. Such estoppel, if 
it apply, can only be co-extensive with the possession 
received. In this case, Mr. Blair received only a right of 
way; and, under the order of the court of county com- 
missioners, his possession was limited to the mere road 
track, and there only as an easement, or right of way. It 
gave him no right to anything outside, or to occupy the 
land beyond the track of the road. In fact, we do not 
understand the appellant as controverting this proposition. 
His right to maintain this suit depends on his ability to 
maintain the proposition, that Mr. Blair’s right of way 
did not confer on him the right to remove the timber tree. 
The bill of exceptions informs us, that the trunk of the 
tree, which was removed by Mr. Blair, lay outside of the 
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road-track. The gravamen of the present action is for 
breaking and entering the plaintiff’s close. Conceding 
the validity of the order under which Mr. Blair acquired 
the right of way from Mr. Bishop, the argument is, that 
the former, entering under the latter, is estopped from 
disputing his paramount right. However weighty this 
argument might be, if the trespass complained of had 
been committed within the boundaries of the road-track, 
we are satisfied it can exert no influence beyond those 
boundaries. The trespass, if one was committed, was on 
plaintiff’s close, outside of the road-track. As to this, 
Mr. Blair did not hold under Mr. Bishop, and he is, con- 
sequently, not estopped from disputing his title. 

The charges asked and refused are in conflict with these 
views, and the court did not err in refusing to give them. 
The affirmative charge given could not possibly affect the 
plaintiff prejudicially. 

Judgment of the circuit court aflirmed. 





STRIPLIN vs. WARE. 


[BILL IN EQUITY FOR REMOVAL OF MOTHER FROM GUARDIANSHIP OF INFANT 
CHILDREN. | 


1. Mother’s right, as guardian, to custody of infant children.—Under the 
statutes of this State, (Code, 22 2014-15,) as at common law, the 
mother is entitled, on the death of the father, to the custody of 
infant children under fourteen years of age; but this right is not 
beyond the control of courts of justice. 

2. Removal of mother from custody of infant children.--The chancery 
court will remove infant children from the custody of their father 
or mother, whenever it is clearly shown that their morals, safety or 
interests require their removal; but this jurisdiction is one of 
extreme delicacy, and will only be exercised in cases of gross mis- 
conduct on the part of the parent, or,inability from some cause to 
furnish proper nurture and training for the child: the fact that the 
second husband of the mother, who shares with her the care and 
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management of her infant children, is not a man of unexception- 
able morals, and is addicted to profanity, even in the presence of 
his family, is not sufficient cause for the removal of the children 
from the custody of the mother, against her wishes, when it is 
shown that they are treated kindly, are well fed, well clothed, and 
sent to school; that no charge is made for their board or lodging, 
and that they are of such tender years as to require their mother’s 
constant watchfulness and care. 


AppEAL from the Circuit Court of Randolph. 
Heard before the Hon. Joun Foster. 


Tue bill in this case was filed by William M. Striplin, 
Samuel A. Striplin, and Georgiana Striplin, infants suing 
by their next friend, against their mother, Mrs. Secluda 
A. Ware, and her present husband, William J. Ware; 
and sought to have Mrs. Ware removed from the guardi- 
anship of the persons and estates of the complainants, 
and deprived of their custody and control. Each of the 
defendants answered, and denied all the material allega- 
tions of the bill. On final hearing, on pleadings and 
proof, the chancellor dismissed the bill, at the costs of the 
complainants’ next friend; and his decree is now assigned 


as error. 


Joun T. Heruin, for appellants. 
Jas. B. Martin, contra. 


R. W. WALKER, J.—Sections 2014 and 2015 of the 
Code are in the following words: ‘§ 2014. When a minor 
has a father living, and has an estate in his own right, a 
guardian must be appointed for him; and his father, if a 
suitable and proper person, and willing to give bond and 
qualify as guardian, is entitled to a preference. No such 
guardian can exercise any control over the person of his 
ward, during the life of the father; or during the life of 
the mother, if the ward is a female, or a male under the age 
of fourteen years.” “§ 2015. Guardians may be appointed 
by the last will and testament of the father, if the right 
is claimed within six months after the will is admitted to 
probate. Such guardian must give bond with surety, as 
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other guardians appointed in the usual mode; b but the 
mother is erititled. to the custody. of the person off the’ 
ward, until it is fourteen years of age.” | 

In the present case, the children, whose custody is the 
subject of controversy, | are all undér the’ age of fourteen 
years, and their-father is dead. Iti is clear, therefore, that 
the sections just quoted confer the right to the custody of 
their persons upon their mother. , This provision of our 
statute is in harmony with thé common law, which wisely 
declares that, upon the death of the father, the mother 
becomes the guardian, by nature and nurture, ‘of her 
infaut children.—2 Kent’s Com. 205, 220; 4 Jol né. Ch, 80; 
McPherson:on Inf. 66, 72; People v. Wilcox, 22 arb. 184; 
3 Lead, Cases Eq. 263-4. 

But this right of the mother, whether arising’ “under the 
‘statute, or under the common law, is not so absolute as 
to be beyond the control. of courts of justice,., The law 
devolves the custody of infant children upon their ‘parents, 
not so much upon the ground of natural right in the lat- 
ter, as because the interests of the children, and the good 
of the public, will, as a general rule, be thereby promoted. 
It is a fair nreptivapdiok, that so long as children are under 
the control of their parents, they will be treated with 
affection, and their education and morals will be duly 
cared for. When, however, this presumption is removed, 
and the morals, safety, or, imterests of the children, 
strongly require their withdrawal from the custody of the 
father or mother, the court of chancery (which is the 
general guardian and protector of all infants within its 
jurisdiction) will interfere, and place the care and custody 
of them elsewhere.—2 Kent, 205, 220-7; 2 Story’s Eq. 
§ 1340; Wellesley v. Wellesley, 2 Bligh, 128-80; De Manne- 
ville v. De Manneville, 10 Vesey, jr. 63, &c.; 8 Lead. Cases 
Eq. (edit. 1859) 270. 

Although this jurisdiction is firmly established, and 
seems indispensable to the morals, the good order, and’ 
the just protection of civilized society, it is admitted to 
be one of extreme delicacy, and of no inconsiderable 
embarrassment and responsibility.—2 Story’s Eq. § 1340. 
So strong is the presumption, that “the care which is 
T 
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prompted by the parental fnstinct, and responded to by 
filial affection, is most valuable of all’; and so great is 
the reluctance of the court to separate a child of “tender 
years from those who, ‘according to the ordinary law# of 
human nature, must feel the greatest affection for it, ard 
take the deepest interest in its welfare, —that the parental 
authority will not be interfered with, except in case of 
gross misconduct, or where, from some other cause, the 
parent wauts either the capacity or the means for the 
proper nurture and training of the child- Where‘a con- 
test for the custody of a child arises between its father or 
mother and a third person, the superior claim of the 
parent ought not, in our opinion, to be disturbed, unless 
it plainly appears that the interests of the child tequire it 
to be set aside.—See 2 Story’s Eq. § 1840; People v. Mer- 
cein, 25 Wend. 78; 8.C., 8 Paige, 47; People v. Wilcox, 
22 Barb. 178, (184); Ball v. Ball, 2 Simons, 85; 3 Lead. 
Cases Eq. 277. Whenever it is shown that the parent is 
guilty of gross ill-treatment or cruelty towards his infant 
children, or that his condtct or domestic associations are 
‘such that the children cannot associate with him withodt 
moral contamination, it is the duty of the court to inter- 
fere,for their protection, and to appoint a suitable person 
to take care of them and superintend their education. 
_2 Story’s Eq. § 1840; Anonymous, 2 Simons, N. 8. 54. 
The evidence in this case is wholly insufficient to show 
ithat the mother is, either physically or mentally, inca- 
,pable of taking proper care of these children. The main 
ground on which the application seenis to be rested, is 
the conduct and character of the mother’s present hus- 
band,. with whom she is now living, and who shares witli 
her the care and management of these children. It is 
plain, we think, that nearly the whole of the testimony 
by which it is sought to establish those allegations of the 
» ibill which impeach the conduct and character of Wm. J. 
~Waie, should be received with many grains of allowance. 
Most of the witnesses who testify to any very material 
‘facts in gupport.of these allegations, hold unfriendly 
relations to Ware ; and it is easy to see that their evidence 
_is influenced, to some extent, (perhaps unconsciously,) by 
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prejudice or animosity. Still, itis obyious that the mother 
of these children is the wife, of a man whose morals are, 
to use the mildest expression;, somewhat exceptionable. 
He is much given to profanity; and it is a fair inference 
from the evidence, that.he does not restrain himself, in 
this respect, in the presence of his wife and children. 
Some of the testimony tends to show, (though it is not, 
in our opinion, conclusive,) that at one time Ware was 
guilty of adulterous intercourse with slaves. The cir- 
cumstances were, at least, so suspicious as to arouse the 
jealousy of Mrs. Ware, and create for a while great domes- 
tic disturbance between the husband and wife. It is 
shown, however, that if this adulterous intercourse ever 
in fact existed, it has ceased—the wife has become satis- 
fied that the charge was untrue—the domestic peace has 
been restored, and the parties are living together in har- 
mony. 

The testimony of those of Ware’s neighbors who are 
most intimate with his family, and visit his house most 
frequently, convinces us that he treats these children with 
kindness. There is no reason to apprehend, that, if they 
are permitted to remain where they now are, they will be 
in danger of being personally abused. They are well 
fed, well clothed, and sent to school; and no charge is 
made for their board or lodging. All the children are of 
tender years, and stand in need of that ever watchful 
care which none but a mother is likely to bestow, and for 
which it is next to impossible to find a substitute. The 
mother manifests 4 strong and very natural solicitude that 
she should not be deprived of the control and nurture of 
her children; and it is safe to presume, as a general rule, 
that a mother (the father being dead) would be more care- 
ful of the moral, intellectual and physical well-being of 
her children, than any other person in the world. If 
these children should now be separated from their mother, 
and placed under the charge of some third person, it is 
altogether likely that they would grow up comparative 
strangers to her, and her maternal attachment to them 
and their filial affection for her would, as a natural conse- 
quence, be materially weakened,—a result which could 
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not add to the happiness: of ¢ither mother or children. 
While we admit the probability that a home, in some 
respects more suitable than the house of their step-father, 
could be provided for the childrén, we concur with the 
chancellor in’thinking, that the*absence’ of ‘a mother’s 
watchfulness and love would more than ‘countetbalance 
any advantages arising from the change. 
Decree affirmed. 





SIMMONS vs. VARNUM. 
[SUMMARY PROCEEDING FOR CONTRIBUTION BETWEEN CO-SURETIES. | 


1. Amount of recovery for contribution.—In a summary proceeding for 
contribution between co-sureties, (Code, 3 2645,) a recovery can 
only be had for the defendant’s:aliquot proportion of the debt, al- 
though he may have been fully.indemnified by the principal; con- 
sequently, evidence of such indemnity is irrelevant. 

2. Amendment of notice.—A defendant in a 8ummary proceeding, hav- 
ing been brought into court by the service of a legal notice, cannot 
object on error to the allowance of an improper amendment of the 
notice, unless he reserved the point by bill of exceptions at the 
time of the allowance of the amendment. 


AppsaL from the Circuit Court of Talladega, 
Tried before the Hon. JNo. GitL SHoRTER. 


THIS wasa summary proceeding, by notice and motion, 
by James Varnum, against Holman F. Simmons; and 
was commenced in October,'1856., The original notice 
alleged, that the plaintiff and one Felix Simmons, as 
sureties for the defendant, executed a promissory note for 
$300, payable to W. R. Baird or order; that.a judgment 
was afterwards recovered on this note, «against: the plain- 
tiff alone, for the amount of the note and. interest, which 
judgment he had paid; and claimed .a recovery for the 
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entire amount so paid, with interest. thereon. At the 
May term, 1858, an order was made in the cause, in these 
words: “The: parties; came, by attorney, and plaintiff 
amended his notice, so. as to proceed against defendant as 
eo-surety.” At the trial term, in December, 1858, as 
appears from the bill of exceptions, when the cause was 
ealled, and the plaintiff had announced himself ready, 
“it was suggested to the court, by an attorney acting as 
amicus curie, that the defendant had had no notice of the 
motion then on the docket.” . The plaintiff thereupon 
read to the court the original notice, with the minute 
entry of the preceding May term, “and proved to the 
court, that at said May term, 1858, when plaintiff moved 
to amend his motion, defendant was present in open 
court, and appeared by his attorney, and resisted said 
motion to amend; that his objections were overruled, 
and the plaintiff’s. motion granted, as. shown by the said 
entry. The court thereupon decided, that, inasmuch 
as the defendant had appeared at the last term, and resisted 
the motion to amend, the notice of the present amended 
proceeding against him as co-surety was sufficient; to 
which ruling of the court the defendant excepted.” 

The plaintiff then introduced as a witness W. R. Baird, 
the plaintiff in the judgment paid by him, who testified 
to the amount and payment of the judgment by the plain- 
tiff, and to the fact that plaintiff and defendant were 
sureties for Felix Simmons on the note which was the 
foundation of the judgment; and was then allowed by 
the court, against the defendant’s objection, to testify to 
a conversation between himself and the defendant, sub- 
sequent to the rendition of said judgment, in which the 
defendant admitted that he had received full indemnity 
against the debt from Felix Simmons, and promised to 
pay it if witness would hold up the execution against 
plaintift; to the admission of which evidence the defend- 
ant reserved an exception. The court charged the jury, 
“that if they believed from the evidence that the defend- 
ant had been indemnified by Felix Simmons against the 
debt on which he and plaintiff were sureties, and had 
received from said Felix Simmons a sufficient amount to 
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cover the whole of said debt and interest, then plaintiff 
would be entitled to recover from defendant the entire 
amvunt paid on said judgment, with interest from the 
time of payment.” To this charge the defendant also 
excepted. : 

The rulings of the court to which, as above stated, 
exceptions were reserved, are the matters now assigned 


. as error. 


L. E. Parsons, for appellant. 
Jas. B. MARTIN, contra. 


A. J. WALKER, C. J.—In a summary proceeding 
by a surety, against his co-surety, under the first sub- 
division of section 2645 of the Code, a recovery for more 
than the defendant’s aliquot part of the debt, after exclud- 
ing the portion of insolvent sureties, can not be had; and 
evidence that the defendant was indemnified, adduced 
for the purpose of procuring a judgment for a larger 
amount, is irrelevant. 

[2.] Where a defendant has been served with the legal 
notice of a proceeding in the circuit court against him, it 
is not necessary that he should have notice of any subse- 
quent amendment of thé pleadings. He is brought into 
court by the service of the notice, which commences the 
suit, and is bound afterwards to take notice of all the 
proceedings in the cause. If an improper amendment is 
made, the injured party should object at the time, and 
bring up the question for revision by bill of exceptions, 


Judgment reversed, and cause remanded. 
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GUILFORD vs. HICKS. 


[PETITION FOR HABEAS CORPUS ON BEHALF OF PERSON HELD AS SLAVE. | 


1. When appeal lies—An appeal does not lie to the supreme court, 
from the decision of a probate judge on a petition for Aabeas corpus. 
Code, 22 3016, 3710-47. 

‘2. Presumption in favor of ruling of primary court.—In a case which was 
tried before a probate judge without the intervention of a jury, 
the appellate court will presume, unless the contrary is affirma- 
tively shown, that his decision was justified by the evidence. 

3. When right to freedom may be tried on habeas corpus—Although a 
negro, or person of color, if held as a slave, cannot test his right to 
freedom by petition for habeas corpus; yet, when a white person is 
held as a slave, a petition for habeas corpus may be sued out in his 
behalf. 


Appeal from the Probate Court of Henry. 


In this case, Mrs. Cassy Ann IIicks filed her petition 
in the office of the probate judge of said county, on the 
9th August, 1859, alleging that her daughter, Patience L. 
Hicks, and her grand-daughter, Oassy Ann 8. Hicks, 
the daughter of said Patience L. Hicks, (both being 
infants under the age of twenty-one years,) were illegally 
restrained of their liberty, and held as slaves, by John 
Guilford; and praying that the writ of habeas corpus 
might issue, to inquire into the cause of such illegal deten- 
tion. Notice of this application having been served on 
Guilford, he appeared, and filed an answer, alleging that 
he held said Patience L. and her child as slaves under a 
purchase from one James U. Wilson, To this answer the 
petitioner filed “‘an answer”, denying that the said Pa- 
tience L, and her child were slaves. To this ‘ answer” 
Guilford demurred, ‘“‘ because the same is not a denial of 
the facts set forth in his answer to the writ,” The pro. 
bate judge overruled the demurrer, and Guilford excepted 
to his decision. Guilford also moved to dismiss the whole 
proceeding, because the petition showed that he held and 
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claimed said Patience L. and her child as slaves, and 
reserved an exception to the overruling of his motion. 

On the trial before the probate judge, as appears from the 
bill of exceptions, the petitioner adduced evidence showing. 
that said Patienée L. Hicks was her child, was a free 
white person, and, was decoyed from her house, under 
promises of marriage, by said James C. Wilson; while: 
the respondent, offered testimony tending to show that 
said Patience was a person of color. and a slave, and had 
belonged to one Jones, in Florida, from whom she was 
purchased by Wilson. “Upon the testimony, it was: 
ordered by. the court, that Patience L. Hicks and Cassy 
Ann §. Hicks be discharged from the service of the said 
John Guilford, and restored to the petitioner, and that 
John Guilford pay the costs; to which the said John Guil- 
ford exeepted,”’ 

The rulings of the probate judge to which, as above 
stated, exceptions were reserved, are now assigned as. 
error. 


Warts, Jupen & Jackson, for appellant. 
Martin, Batpwin & Sayre, conira. 


STONE, J.—The-trial of this case was had before Geo.. 
W. Williams,.judge of probate for Henry county, and 
not before the probate eourt of that county.—Code, §§ 3710,. 
et seq.; Ex parte Bennett, 30 Ala. 461.° Hence, the judg- 
ment of that tribunal can not be brought before this court 
for review, by appeal.—Code, § 3016. 

[2.] Coneeding, however, that the case is before us on 
a proper,motion, let us inquire: whether the applicant is 
entitled to any relief. The petition avers, that Patience 
L. Hicks and her child are’ free white persons. The bill 
of exceptions, sealed on the trial, sets out certain evidence 
as given in, but does not affirm that it contains all the 
evidence. The judge of probate, after hearing the evi- 
dence, decided, in terms most emphatic, that Patience L. 
Hicks and her infant child, Cassy Ann, are free white 
petsons. Wnder a well settled rule, we are unable to 
affirm that he decided incorrectly, in. the absence of in- 
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formation that the record contains all the evidence on 
which he pronouneed his decision. On the contrary, we 
are bound to indulge the presumption, that his decision 
was justified by the evidence.—Shep. Dig. 572, § 145; 
Stewart v. Hargrove, 23 Ala. 420; Donnell v. Jones, 17 ib. 
689; Glass v. Glass, 24 ib. 468; Price v. Gillespie, 28 id. 
279; Shep. Dig. 567, § 78; School Comm. v. Godwin, 
80 ib. 242. 

[3.] The parties who were restrained of their liberty 
being white persons, they could not, under our law, be 
slaves. Nor could any question arise as to another’s right 
of property in them, for the obvious reason, that no per- 
son can have property in a white person. In Field v. 
Walker, (17 Ala. 80,) it was correctly asserted, that per- 
sons of color could not try their right to freedom on habeas 
corpus. But that principle has no application to this case. 
Nor does section 2049 of the Code make any provision 
for such a ease as this. That section, by erroneously 
employing the word slave, evidently means negro, or person 
of color. These parties, if white persons, could not possi- 
bly bring themselves within the provisions of that section. 


Appeal dismissed. 





YOUNG vs. KINNEBREW. 


[CREDITOR’S BILL TO SUBJECT SEPARATE ESTATE OF MARRIED WOMAN TO 
PAYMENT OF CHARGE CREATED DURING COVERTURE. | 


1. Construction of deed of gift to trustee, for sole use and benefit of married 
woman ‘and heirs of her body.”’—A deed of gift, by which slaves are 
conveyed to a trustee, ‘‘for the sole and separate use and benefit, 
and for the support and maintenance”, of a married woman “and 
the heirs of her body, free from and uncontrolled by her said hus- 
band, and to be in no manner subject to or liable for his debts,” 
confers upon her the absolute and equitable interest in the slaves, 
and gives her children no estate whatever, either jointly with 
her, or as remainder-men. 
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Appeal from the Chancery Court of Macon. 
Heard before the Hon. Jamzs B. Crarx. 


Tue bill in this case was filed by Edwin H. Kinnebrew, 
on the 14th July, 1857, against Mrs. Dorothea C. Sledge, 
her husband, Edmund A. Sledge, and her trustees, Boll- 
ing Young and William W. Ross; and sought to subject 
to the satisfaction of two promissory notes, executed to 
the complainant by Mrs. Sledge, certain slaves held by 
her trustees under the deeds hereinafter more particularly 
described. One of the notes held by the complainant 
was dated the 17th February, 1855, and payable on or 
before the 25th December next after date; the other was 
dated the 23d February, 1856, and payable on or before 
the 25th December next after date; and the bill alleged, 
that both of these notes were executed by Mrs. Sledge, 
during coverture, for debts contracted by her for the sup- 
port and maintenance of herself and children. Of the 
slaves sought to be condemned by the bill, some were 
conveyed by Bernard Young, the father of Mrs. Sledge, 
to Bolling Young as trustee, by deed of gift dated the 
18th March, 1841; and the others were conveyed by said 
Bolling Young, to William W. Ross as trustee, by deed 
of gift dated the 5th April, 1851; of which two deeds the 
following are copies: 

“State of Alabama, \ Know all men by these presents, 
Montgomery county. J that I, Bernard Young, of the 
county and State aforesaid, for and in consideration of the 
natural love and affection which I have and bear for 
and towards my daughter, Dorothea C. Sledge, wife of 

Edmund A. Sledge, of the said county and State, and 
also for and in consideration of the sum of one dollar to 
mein hand paid by Bolling Young, of the aforesaid county 
and State, at and before the sealing and delivery of these 
presents, the receipt whereof is hereby acknowledged,— 
I, the said Bernard Young, do hereby bargain, sell and 
convey unto the said Bolling Young, as trustee for the said 
Dorothea C. Sledge and the heirs of her body, the following 
described slaves, to-wit”, &c., (describing them;) “to have 
and to hold the said slaves unto the said Bolling Young, 
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his executors and administrators, forever; in trust, never- 
theless, and for the purposes hereinafter named—that is 
to say, that the aforesaid slaves, and the future increase 
of the female part thereof, shall be held by the said 
Bolling Young, as trustee as aforesaid, for the sole and 
separate use and benefit, and for the support and mainte- 
nance, of the said Dorothea C. Sledge and the heirs of her 
body, free from and uncontrolled by her said husband, 
Edmund A. Sledge, and to be in no manner subject to or 
liable for the debts of the said Edmund A. Sledge, which 
have been already, or may be hereafter created by him; 
but shall be enjoyed and held, as a separate estate of the 
said Dorothea C. Sledge and the heirs of her body, by and 
through her trustee aforesaid, for her sole use and benefit, 
and for her separate support and maintenance, and that 
of the heirs of her body. In testimony whereof,” &e. 

“State of Alabama, Know all men by these presents, 
Montgomery county. om I, Bolling Young, of the 
county and State aforesaid, for and in consideration of the 
natural love and affection which I have and bear to and 
for my sister, Dorothea C. Sledge, wife of Edmund A. 
Sledge, and also for and in consideration of the sum of 
one dollar to me in hand paid by William W. Ross, of 
said county and State, at and before the sealing and 
delivery of these presents, the receipt whereof is hereby 
acknowledged,—l, the said Bolling Young, do hereby 
give, bargain, sell and convey unto the said William W. 
Ross, as trustee for the said Dorothea C. Sledge and the 
heirs of her body, the following described slaves”, &c. 
(describing them;) “to have and to hold the said slaves to 
the said William W. Ross, his executors and administra- 
tors, forever; in trust neverthless, and to and for the pur 
poses hereinafter named—that is to say, the said slaves, 
and the future increase of the female part thereof, shall 
be held and possessed by the said William W. Ross, as 
trustee as aforesaid, for the sole and separate use, and for 
the support and maintenance, of the said Dorothea C. 
Sledge and the heirs of her body, free from and uncon- 
trolled by her said husband, Edmund A. Sledge, and to be 
in no manner liable for or subject to any debts which have 
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been already, or may be hereafter contracted by the said 
Edmund A. Sledge; but shall be, and are hereby intended 
to be, a separate and distinct estate of the said Dorothea 
©. Sledge and the heirs of her body, by and through the 
trustee aforesaid, for her sole and separate use, benefit 
and support, and that of the heirs of her body. In tes- 
timony whereof,” &c. 

Bolling Young filed an answer, (which was also adopted 
by Mrs. Sledge,) in which he admitted the execution of 
the notes held by the complainant, but denied that their 
consideration was truly stated in the bill, and averred that 
Mrs. Sledge was induced to sign them by fraudulent rep- 
resentations on the part of the complainant; admitted the 
execution of the deeds as alleged, but insisted that Mrs. 
Sledge did not take such an interest in the property as 
could be subjected to the satisfaction of the complain. 
ant’s demands; and demurred to the bill—1st, because 
the children of Mrs. Sledge were not made co-defendants 
with her; 2d, because the bill did not aver that the profits 
of the slaves amounted to more than a support and main- 
tenance for Mrs. Sledge and her children ; 3d, because the 
bill showed on its face that the complainant was not enti- 
tled to the relief sought by it; and, 4th, for want of 
equity. The answer was prayed to be taken as a cross- 
bill for discovery as to the consideration of the notes; and 
in his answer thereto the complainant reiterated the alle- 
gations of the bill. A decree pro confesso was entered 
against Edmund A. Sledge, and it appears that William 
W. Ross was dead when the bill was filed. : 

On final hearing, on bill, answers, and exhibits, the 
chancellor overruled the demurrers, and rendered a decree 
for the complainant; holding that Mrs. Sledge took the 
absolute interest in the property, and that the notes were 
a charge on it; and ordering a reference of the matters 
of account to the master, and a sale of the slaves in the 
event that the complainant’s debt was not paid by a spe- 
cified day. The overruling of the demurrers, and the 
final decree rendered, are now assigned as error. 





Warts, Juper & Jackson, for appellants.—1. It is con- 





Tea Pw 














JANUARY TERM, 1860. 101 


Young v. Kinnebrew. 











ceded that “heirs of the body”, when used without quali- 
fying, or explanatory words, import an indefinite failure 
of issue, and are words of limitation; but, if there is any 
expression in the deed which shows that they were used 
by the donor as synonymous with children or grand- 
children, that’intention will be upheld, and the interest 
of the children or grand-children protected.—Fellows, 
Wadsworth & Co. v. Tann, 9 Ala. 999; Woodley v. Find- 
lay, 9 2. 716; Powell v. Glenn, 21 7b. 466; Isbell v. Mac- 
lin, 24 ib. 8320. ° The case of Standifer v. Ewing, 18 7b. 400, 
is not in conflict with this principle, but recognizes it to 
the fullest extent :—there was nothing in that case indica- 
tive of an intention to use the words in any other than 
their'technical sense. The grammatical construction of 
the deéds in’this case shows, that the donor intended the 
slaves for the support and maintenance of Dorothea C. 
Sledge’ (then a married woman with children) and her 
children. The slaves were to be enjoyed and held as the 
property of her and her children, by and through the 
trustee, for the support and maintenance of her and her 
children. The persons meant by “heirs of the body”, 
were as much the present objects of the donor’s bounty, 
as the daughter herself: they were to have the same sort 
of enjoyment of the property, the same sort of support 
andmaintenance, by and through the trustee, and at the 
same time; and the same terms which give the daughter 
an interest; enjoyment, use, support and maintenance, at 
the sametime, and to the same extent, give an interest, 
enjoyment, use, support and maintenance to the persons 
designated as “heirs of her body”. The case of Powell 
v. Glenn, supra, is strikingly like this.—See, also, Shep- 
herd v. Nabors; 6 Ala. 631; Dunn v. Bank of Mobile, 
2 ib. 152. 

2. If the children of Mrs. Sledge take jointly with their 
mother under the deed, and the property is held for the 
joint support and maintenance of them and their mother, 
it cannot be ‘subjected’ to the payment’ of the mother’s 
debts; either at law orin equity. Hill and Wife v. McRae, 
27 Ala. 181, and authorities there cited. 

3. If the children of Mrs. Sledge do ‘not take jointly 
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with their mother during her life, they take as purchasers 
under the deed at: her death; in which event, they were 
necessary parties to the bill. 


Ww. P. Onrrton, conira.—1. As a general rule, a per- 
son cannot hold a valuable beneficial interest in property, 
which cannot be subjected, either at law or in equity, to 
the payment of his debts.—Rugely & Harrison y, Robin- 
son, 10 Ala. 731. The intervention of a'trustee does not 
protect the property, sinee equity considers the cestui que 
trust as the real owner, and the trustee asa mere man of 
straw.—Lamb v. Wragg & Stewart, 8 Porter, 82. 

2. The children of Mrs. Sledge take no intergst under 
the deed. “Heirs of the body’’ are a strictly technical 
expression, and are primarily regarded as words of lim- 
itation, not of purchase.—Lewis on Perpetuities, 348; 
Ewing v. Standifer, 18 ib. 400; Machem v. Machem, 
15 ib. 878; Lenoir, v. Rainey, 15 ib. 667; Darden v. Burns, 
6 ib. 8365; Doe v. Appling, 4 Term R. 82; 1 East, 229; 
Keyes on Chattels, § 250. The deed contains no expres- 
sion qualifying the technical term. There is no limita- 
tion of the use to particular heirs living at any specified 
time—no period fixed short of an indefinite failure of - 
issue; and the rule against perpetuities is the same in 
equity asatlaw. Suppose Mrs. Sledge should die, leaving 
only great-grand children; would they take.as purchasers? 
Or suppose she should leave one child, ten grand-children, 
and twenty great grand-children; would they all take as 
purchasers? and if so, would they take each an equal 
interest as tenants in common, per captta, or per stirpes ? 
The fact that the children, though living at the time 
the deed was executed, are not named in it, is a. strong 
circumstance to show that the word heirs was used in its 
technical sense. 

8. There is nothing in the expression, “(for her support 
and maintenance”, which can. prevent’a court of equity 
from selling the property. Such effect has been allowed 
to the words, where the property was given to the wife 
without other words of exclusion of the husband’s rights} 
and not in cases where the attempt was to subject the 
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Wife’s iriterest-Rugely & Harrison v. Robinson, supra ; 
Spear v. Walkley, 10 Ala. 328; Jasper v. Howard, 12 1.652. 
The case of Hill v; McRae, (27 Ala. 181;) relied on by 
the appellant’s cotinsel, is very unlike the case at bar. 
There, the trustee was to retain the possession of the prop- 
erty, and apply a portion of the profits to the reasonable 
support of the beneficiaries; here, the property itself is 
given. 


“Ri W.*WALKER, J.—The estate created by these 
deeds is’a trust estate. But the trust is executed, not 
exeettory; and in ‘eases of executed trusts, a court of 
equity will construe the limitations in the same manner 
as similar legal limitations.—Marquis of Cholmondely v. 
Clinton; 2Jac. & W148; Wright v: Pearson, 1 Eden, 119; 
Jones v, Morgan, 1 Brown’s Ch. 206; Lenoir v. Raney, 
16 Ala,667; 1 White & Tudor’s Lead. C. Eq. 28. Accord- 
ingly, a trust for A. and the heirs of his body will give A. 
an equitable estate-tail, if the subject be realty, or the 
absolute title if it be personalty.—-Williams” Real Prop- 
erty, 136. ‘For these words, ‘heirs of his’ body”, have 
always been held words of limitation, and not of pur- 
chase—that is to say, they mark out, or measure the estate 
of ‘the first taker. Hence, a gift to A. and the heirs of 
his body is a gift to. A. so long as he has such heirs) The 
heir, if he should take any interest, must take as heir by 
descent from’ his ancestor; for he is not constituted by 
the words of the gift the purchaser or donee of any sepa- 
rate and independent estate for himself. Williams’ Real 
Pr. 78; 215. Purchase, in its legal sense, is “possession 
to which a man cometh not’by title of descent.” 

- Its plain, then, that these deeds vested in Mrs. Sledge 
the absolute equitable estate, unless thereis something in 
the context which shows that the words’ “heits of her’ 
body’,’ as employed by the donors, are words of purchase, 
and not of limitation. For, though ‘primarily regarded 
as ‘words. of limitation, they may, by the use of other 
expressions in the instrament, be shown’ to be words of 
purchase. Such a departure from the ordinary construc 
tion of the words will be made whenever, upon an exam- 
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justify a court in assigning to them any other than their 
customary and appropriate meaning.—Jesson v. Wright, 
2 Bligh, 1; Hollifield v. Steel, 17 Geo. 285; Supp. to Lewis 
Perp. 79. 

A much more plausible view is, that these words are 
here used in the sense of children; that the gift in the first 
instance was directly to Mrs, Sledge and her children, 
and that the children took immediately, as tenants in 
common with her of the equitable estate. But, in the 
absence of some more definite indication that such was 
the sense in which the words were employed, we cannot 
so far wrest them from the meaning which has for ages 
been aflixed to them, and upon which as a basis a rule of 
property has been established which is in force wherever 
the common law prevails. The deed is by no means inar- 
tificially drawn, and we cannot apply, in its construction, 
the liberal rules sometimes adopted in the case of instru- 
ments evidently prepared by an ignorant and unskillful 
hand. Although the intention of the donor must pre- 
vail, yet, in ascertaining it, the words which he uses are 
to be taken in their natural and proper sense; which 
implies, that technical words are to be construed accord- 
ing to their technical meaning, unless a clear indication 
is furnished by the context that they were used in a dif- 
ferent sense. And if the same words occur in difterent 
parts of the same instrument, they must be taken to have 
been everywhere used in the same sense, unless from the 
context there appears an intention to the contrary.—Hone 
v. Vanschaick, 3 Comstock,538; Thelluson v. Woodford, 
4 Vesey, 329; 2 Wms. Ex’rs, 925-6-7. 

Considered in the light of these familiar rules, the 
proper construction of this, provision would seem to be, 
that the support and maintenance which Mrs. Sledge and 
the “heirs of her body” were to derive from the use of 
these negroes, were designed to be successive, not simul- 
taneous—that the use to be enjoyed by the heirs of her 
body was not to begin until hers had terminated; “ for’, 
as Lord Coke quaintly says, “‘ the ancestor during his life 
beareth in his body, in judgment of law, all his heirs; 
and therefore it is truly said, that heres est pars anteces. 
8 
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soris.”"—2 Coke’s Litt. 146. This is but another form of 
the maxim, “nemo est heres viventis.’"” And hence the 
limitation to the heirs of the body of Mrs. Sledge could 
not take in presenii. 

The cases which seem to afford the most countenance 
to the construction insisted on by the appellants, are Fel- 
lows, Wadsworth & Co. v. Tann, (9 Ala. 999,) and Powell 
v. Glenn, (21 Ala. 458.) There are three material cir- 
cumstances which distinguish the first of these cases from 
this. The estate of the first taker (Mrs. Barnett) was 
expressed to be “during her natural life.” The “support 
and maintenance’’, which the heirs were to have out of 
the property, were to be derived only while it was under 
the control and management of Mrs. Barnett, and, con- 
sequently, terminated with her life. There was an express 
period provided when the property was to be divided, 
namely, the death of Mrs. Barnett; thus implying that 
the words “heirs of the body” referred to the heirs who 
should then be living. 

In Powell v. Glenn, supra, the question arose upon the 
will of Robert Graves. By the 4th and 5th elauses of his 
will, the testator made separate bequests to his two daugh- 
ters and to the heirs of their bodies. The 6th clause was 
in these words—“ It is hereby declared more fully to be 
my intention, that the negroes willed and devised to my 
two daughters, as above, is for their support and mainte- 
nance, and to the support and maintenance of the heirs 
of their bodies begotten, or to be begotten ; and to descend 
directly, after their death, to the heirs of their bodies 
begotten. If either of my daughters above namedshould 
‘die without an heir of their body begotten, then, and in 
that case, the property so willed to them, or to the one 
that may so die without an heir, the property of the one 
‘so deceased shall pass off; and become the property of my 
surviving daughter and of my two sons, or their heirs; 
‘each one to have a share alike in the property so willed 
to the one so dying without heirs.” The will had been 
previously before the court in the case of Williams v. 
‘Graves, (17 Ala. 62;) and it was then held, that the lim- 
tation over in favor of the surviving daughter and the 
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two sons was valid as an executory devise. That decis- 
ion was rested mainly on the ground, that where a limita- 
tion over, after a dying without issue, is created by the 
word survivor or survivors, the courts will construe the 
words to mean issue living at the death of the first taker ; 
and it is there said, that to support a limitation over, 
when applied to personalty, the courts will lay. hold of 
slight circumstances or expressions to relieve themselves 
from the construction of an indefinite failure of issue. 
17 Ala. p. 65; see, also, i8 Ala. 132. 

We apprehend, no such rule prevails where there is no 
limitation over, and where the sole question is whether 
an apparently absolute estate is, by other expressions, 
cut down to one for life. In Powell v. Glenn, supra, the 
previous decision in Williams v. Graves was approved 
and adhered to. It is true that, in the opinion delivered 
by Chief-Justice Dargan, much stress was laid upon the 
provision, that the slaves given to the daughters should 
be for their support and maintenance, and for the support 
and maintenance of the heirs of their bodies begotten, or to 
be begotten. But the argument derived from this provision 
was employed merely as cumulative of the grounds on 
which the previous decision had been placed. The principle 
which was held to govern the case, and under the influence 
of which the court departed from the technical meaning of 
the words, was, that “heirs of the body” will be con- 
strued as words of purchase, and not of limitation, when- 
ever it is apparent from the whole instrument that the 
estate of the first taker is restricted to an estate for life, 
and that the property, as a separate aud distinct estate, 
is to vest in the children of the first taker who may be 
living at his death.—p. 467. 

Now, there were several ‘features of the will in that 
case, which served to indicate an intention to confine the 
estate of the first taker to one for life. In the first place, 
there was the limitation over to the survivors,in the event 

-of the death of either daughter without heirs; as to the 
force of which, see Williams v. Graves, supra. Again, it 
is clearly indicated, (and in this respect the provision is 
materially different from that found in the present deed,) 
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that the direction for. the support and maintenance” of 
the heirs had reference only to a period co-extensive with 
the life-time of the first taker; for it is expressly provided, 
that the property itself (not the mere right to sapport and 
maintenance out of it) is “to descend directly, after their 
death, to the heirs of their bodies;” terms which, of them- 
selves, show that the testator supposed that the estate of 
the first taker would terminate with her life-—McVay v. 
Tjams, 27 Ala. 238, 244. As the support and mainte- 
nance provided for the heirs were to terminate with the 
life of the first taker, this was, as Chief-Justice Dargan 
argued, a circumstance strongly indicating that the testa- 
tor supposed that the children of his daughters woutd 
derive a benefit from the use of the slaves even before the 
death of their mother. These different provisions, when 
taken together, showed plainly that the testator intended 
that the estate of the daughter should cease with her life, 
and that the property should then vest in‘ her children, 
or, in default of children at the time of ‘her death, in the 
surviving sister and two brothers. But neither of these 
features, upon the united effect of which the court passed 
in that case, is to be found in the deed before us. There 
is here no limitation over in the event of the death of 
Mrs. Sledge without heirs. The donor does not seem to 
have anticipated such a contingency as the failure or ter- 
mination of the estate given to his daughter and the heirs 
of her body. There is no provision that the property 
itself is to descend directly after the death of the first 
taker to the heirs of her body. There is no provision or 
expression limiting the support and maintenance which 
the heirs were to derive from the use of the property to 
the life-time of the first taker, and, therefore, no necessary 
implication that they were to take a benefit from such 
use before the death of Mrs. Sledge. We think, that 
neither of the cases referred: to is an authority in sup- 
port of the construction insisted on by the appellants ; 
and that, under these deeds, Mrs. Sledge took the abso- 
lute equitable estate in the property.—Ewing v. Standi- 
fer, 18 Ala. 400; 15 7b. 878; 5 ib. 578; 26 7b. 593; 22 7. 433. 
Decree affirmed. 
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McNEILL’S ADM’R vs. McNKILY’S CREDITORS. 


| BILL IN EQUITY BY ADMINISTRATOR FOR SETTLEMENT OF INSOLVENT ESTATE. | 


1. Jurisdiction of equity over settlement of decedents’ estates.—In this State, 
the chancery court retains its original jurisdiction over the admin- 
istration of decedents’ estates, arid may be appealed to by a proper 
party, before the concurrent jurisdiction of the probate court has 
attached, without the assignment of any special reason; but, to 
authorize an executor or administrator to:seek its aid and in- 

} struction, he must show some special circumstances, requiring or 

/ justifying its interposition. 

2. Payment of debts by administrator of insolvent estate.—In paying debts, 
not of a preferred class, before the expiration of eighteen months 
from the grant of administration, an administrator acts at his peril: 
if the estate afterwards proves to be insolvent, he cannot charge it 
with the amount so paid by him, though he may be substituted for 
the creditors so paid, and receive the distributive share of the as- 
sets to which they would have been entitled; and this relief he 
may obtain in the probate court, without resorting to chancery. 

3. Payment of debt by administrator, as surety of intestate ; subrogation of 
surety to vendor’s lien.—If the administrator of an insolvent estate 
pays in full, with his own individual funds, a note given for the 
purchase-money of land on which he was bound as his intestate’s 
surety, he thereby becomes a creditor of the estate, and may 
obtain his pro-rata share of the assets on settlement of the estate 
beforethe probate court; but he cannot claim to be subrogated, 
in equity, to the vendor’s lien on the land. 

4, Purchase by mortgagee at his own sale.—A purchaser of land, having 
executed to his vendor a mortgage to secure the payment of the 
purchase-money, and having afterwards resold the land to a third 
person, who agreed that he would discharge the unpaid balance 
due to the vendor, and that the land should remain bound by the 
mortgage, is not within the rule which forbids a mortgagee to pur- 
chase at his own sale, and may become the purchaser at the sale 
under the mortgage. 

5. Contest between administrator and bailee.—If the administrator of an 
insolvent estate ships cotton belonging to the estate to a commis- 
sion-merchant, who retains the proceeds of sale, under an alleged 
contract with the intestate in his life-time, in payment of balance 
due on account for advances, &c., the probate court is fully compe- 
tent to grant to the administrator all the relief to which he may 
be entitled. 
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6. Satisfaction of mortgage by administrator—The administrator of an 
insolvent estate has authority to discharge an ineumbrance on pro- 
perty belonging to it, whenever the interests of the estate would 
be thereby promoted ;, but, after selling, under an order of the pro- 
bate court, lands which were incumbered by a mortgage executed 
by the intestate in his life- time, he cannot pay the mortgage debt 
in full out of the proceeds of sale, and charge the estate with the 
payment. 

arties to injunction suit,—It is improper to make the probate judge 
a defendant to a bill in chancery which seeks to enjoin the settle- 
ment of an estate pending in his court. 








~I 
. 


Appeat from the Chancery. Court of Dallas. 
Heard before the Hon. James B. Cuarx. 


Tue Dill in this case was filed, on the 29th January, 
1858, by Andrew J. Pool, as the administrator of Daniel 
8. McNeill, deceased, against the creditors and heirs-at- 
law of said McNeill; and the probate judge of Dallas 
was also joined as a defendant. The object of the bill 
was, to‘remove the settlement of said MeNeill’s estate in- 
to the chancery court, and to obtain equitable relief to 
the administrator on the several special grounds herein- 
after more particularly explained. It appears from the 
allegations of the bill, that the said MeNeill died, intest- 
ate, in Dallas county, which was the place of his residence, 
on the 28th October, 1853, leaving as his-heirs-at-law his 
widow and several minor children; that letters of admin- 

— istration on his estate were granted by the probate court 
of said eounty, shortly after his death, to one James D. 
Craig, who, after returning an inventory and appraisement 
of the estate, resigned his office on the 9th December, 
1854, and letters of administration de bonis non were on 
the same day granted to the complainant; that the com- 
plainant, as such administrator, reported said estate insolv- 
ent on the 18th October, 1854; that it was duly declared 
insolvent by said probate court on the 11th December, 
1854, and, on the failure of the creditors to nominate 
some other suitable person, the complainant was con- 
tinued in office by the court as administrator de bonis non. 
The other material allegations of the bill, on which was 
predicated a claim to equitable relief, may be thus stated: 
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1. Before the report of insolvency was made, (which 
was made within twelve months after the grant of admin- 
istration on the estate,) the complainant, being ignorant 
of the great indebtedness of the intestate, and believing 
in good faith that the estate was entirely solvent, paid 
with his own individual funds a large number of claims 
against the estate; and heclaimed in his bill that,on account 
of this ignorance and. mistake as to the facts, he should 
“be permitted to retain in his hands the full amount so 
paid out by him, with interest thereon from the time of 
said payments respectively, and be subrogated to the 
rights of the said creditors.”’ 

2. In January, 1858, the intestate purchased from one 
Hitchcock a house and lot in Mobile, at the price of 
$5,700; paid a part of the purchase-money in cash, and 
executed his two notes for a part of the residue, with the 
complainant as his surety, payable respectively. two and 
three years after date. At the time this. contract was 
made, Hitcheock executed a conveyance of the land to 
the intestate, who, ‘at the same time, executed and deliv- 
ered to said Hitchcock a mortgage on said property, to 
secure the payment of the balance of the purchase-money;”’ 
a copy of which mortgage, marked “ Exhibit C”, was an- 
nexed to the bill, and prayed to be taken as a part thereof. 
On the 31st August, 1854, the complainant, as adminis- 
trator, filed his petition in the probate court, praying an 
order for the sale of this house and lot, on the ground 
that such sale was necessary for the payment of debts, 
and that it could not be fairly and beneficially divided 
among the heirs. The court granted the order of sale, 
‘“‘and the property was accordingly offered for sale, under 
said order, subject to said mortgage lien’, on the 8th 
January, 1855, and was knocked off to said Hitchcock, as 
the highest bidder, at the price of $2,125, Hitchcock 
having failed to comply with the terms of the sale, the 
complainant instituted an action at law against him, to 
recover the amount of his bid; but the suit was success- 
fully defended, and judgment for the costs rendered 
against the complainant, on the ground that the order of 
sale and the proceedings had under it were void. Afters 
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wards, (at what, precise time is nowhere stated.) “the 
law-day of said mortgage having passed, said Hitcheock 
advertised said house and lot for sale under said mort- 
gage; offered the same for sale, at public outcry, for cash, 
and then and there became himself the purchaser, at the 
price of $2,050”, —a sum alleged to be much less than its 
real value. Hitchcock afterwards brought suit against 
the complainant, on the notes given for the purchase- 
money of the land as above stated, and recovered a judg- 
ment against him for the balance due thereon, after 
deducting the amount realized by the mortgage sale; and 
this judgment the complainant was compelled to pay out 
of his individual funds. In reference to these transac- 
tions, the complainant prayed that he might be allowed 
to redeem the house and lot, with the funds in his hands 
belonging to the estate; that the property might be re- 
sold, under the order of the court; and that he might be 
permitted to retain, out of the proceeds of sale, the full 
amount paid by him under the judgment, “and be sub- 
rogated to the rights of the creditor, the said vendor”. 
“Exhibit C”, above referred to asa mortgage from the 
intestate to Hitclicock, is in the following words: 
“State of Alabama, \ ‘Whereas, John A. Hitchcock 
Mobile county. hath, on the day of the date here- 
of, bargained, sold, and, by warranty deed of himself 
and wife, duly conveyed to me, all that certain house and 
lot, located in the city of Mobile, which was deeded to said 
Hitchcock by Samuel Ferguson, by deed dated November 
Ist, 1850; (which deed is of record in the office of the 
judge of said county, in book No. 5, N. 8., pages 61-63;) 
upon which property there is a mortgage, executed by 
said Hitchcock and wife, to said Ferguson, to secure the 
payment of three promissory notes, made by said Hitch. 
cock, for the sum of $750 each,—the last two of which 
notes are unpaid, and one to fall due on the Ist Novem- 
ber, 1853, and 1854, with interest thereon respectively 
from the Ist November, 1850: Now, this agreement wit- 
nesseth, as part consideration, as purchase-money by me 
paid said Hitchcock for said house and lot, I have agreed, 
and do by this writing agree with said Hitchcock, to 
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allow said mortgage to remain as an incumbrance upon 
said property, until such time as the said last two notes 
shall be by me paid; and I do further agree to pay, cancel 
and take up said last two notes, at or before the maturity 
thereof, and to hold the said Hitehcock harmless in regard 
to the same. In witness whereof, I have hereunto set my 
hand and seal, this 20th January, 1853.” 
“D. S. McNEILL.” 

3. At the time of the intestate’s death, he was indebted 
to McDowell, Withers & Co., commission-merchants in 
Mobile, in the sum of $15,000, or more, principally on 
account of moneys advanced by them to him. The com- 
plainant, after his appointment as administrator, shipped 
to said McDowell, Withers & Co. eighty bales of cotton 
belonging to his intestate’s estate. This cotton was sold 
by said commission-merchants, and netted over $3,000; 
which sum they retained, without instructions from com- 
plainant, in part payment of the amount due to them 
from the intestate. After the estate had been reported 
and declared insolvent, the complainant advised said Me- 
Dowell, Withers & Co. by letter of that fact, and de- 
manded that they should pay over to him the proceeds of 
said cotton; but they refused to do so, “and claimed 
that they had a specific lien on said cotton, under and by 
virtue of a contract made with them by said intestate in 
his life-time, by which he gave them a lien on his grow- 
ing crop for advances made by them to him, and under 
which they had made said application of said money.” 
Being advised that said contract, if any such was made, 
was not binding as against the other creditors of the 
estate, the complainant instituted an action at law against 
said McDowell, Withers & Co., to recover the proceeds of 
said cotton; but the action was successfully defended, the 
validity of the contract and appropriation was sustained 
by the court, and judgment for the costs was rendered 
against the complainant. In reference to this item, the 
prayer of the bill was, “that the said, eighty bales of cot- 
ton, or the proceeds thereof, as sold by said MgDowell, 
Withers & Co., may be decreed to have been held by them 
under a specific lien or contract with the said D. 8. McNeill 
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‘in his life-time, and as forming a credit on said account; 
and that complainant may not be in any other manner 
required to account for the same.” 

4. On the 29th September, 1851, the intestate pur- 
chased from Mrs. Elizabeth A. Givhan, executrix of the 
last will and testament of Thomas A. Givhan, deceased, 
a large tract of land, situated.in Dallas county; received 
from her a conveyance, and executed to her his several 
notes for the purchase-money, together with a mortgage 
on the land to secure their payment; and, at the time of 
his death, two of these notes were due and unpaid. This 
tract of land was included in the complainant’s petition, 
and in the order of sale granted by the probate court, as 
above stated ; and was sold, under the order of the probate 
court, on the 13th January, 1855. Out of the proceeds 
of this sale the complainant paid in full the amount due 
to Mrs. Givhan; and he claimed in his bill a credit for 
the full amount of this payment, on the ground that the 
mortgage constituted a specific lien on the land, notwith- 
standing the insolvency of the estate, and that the pur- 
chaser at his sale might have compelled him to apply the 
proceeds of sale to the satisfaction of the mortgage. 

5. In October, 1851, the intestate purchased a negro 
from one J. C. Ilutchinson, and executed his two promis- 
sory notes for the amount of the purchase-money, with 
the complainant as his surety. After the death of the 
intestate, Hutchinson brought suit against the complain- 
ant on these notes, and recovered a judgment against 
hint; which judgment the complainant paid, on the 4th 
January, 1855, after the estate had been declared insolv- 
ent. The prayer of the bill in reference to this item was, 
that the complainant might be subrogated to the rights 
of Hutchinson as a creditor of the estate, and might 
receive his pro-rata share of the assets. 

6. On the 15th January, 1858, the probate court allowed, 
as valid claims against the estate, two judgments which 
Cook & Johnson had recovered against the complainant 
as administrator, and which were founded on debts con- 
tracted by the intestate in his life-time. The justness of 
these claims was denied by the complainant, and their 
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payment resisted ; and he also objected to their allowance 
by the probate court, because they had not been filed as 
claims against the estate within nine months after the 
declaration of insolvency, and reserved a bill of excep- 
tions to the ruling of that court in allowing them. Before 
the allowance of these two claims, the probate court had 
declared a dividend of forty per cent. in favor of the 
creditors of the estate, and the complainant had paid them 
that amount; and if these two claims were now allowed, 
it would be necessary to reduce this dividend, and to 
require re-payment from the other creditors. The com- 
plainant therefore asked the court to instruct him whether 
he should take an appeal from the probate to the supreme 
court, and prayed that the assets of the estate might be 
marshaled under the directions of the chancellor. 

A demurrer to the bill, for want of equity, was inter- 
posed by several of the creditors, and was sustained by 
the chancellor; and his decree, dismissing the bill on that 
ground, is now assigned as érror. 


J. R. Jonny, for appellant. 
Byrp & Mora@an, conira. 


A. J. WALKER, C. J.—The first argument in favor 
of the equity of the complainant’s bill is, that it is the 
privilege of an administrator, at any time before the con- 
current jurisdiction of the probate court is put in opera- 
tion, to seek from the chancery court instruction in the 
duties of his trust, and to make a settlement under the 
orders and decrees of that tribunal. Under our system, 
the chancery court retains its original jurisdiction over 
the subject of administrations; and it may be appealed to 
by a proper party, without the assignment of any special 
reason, until the concurrent jurisdiction of the probate 
court has attached.—Gould v. Hays, 19 Ala. 450; Horton 
v. Moseley, 17 ib. 794; Wilson v. Crook, ib. 59; Pearson 
v. Darrington, 18 ib. 350; Dement v. Boggess, 13 ib. 148; 
Blakey v. Blakey, 9 i. 391; Hunley v. Hunley, 15 i. 98; 
Waldron, Isley & Co. v. Simmons, 28 ib. 629; 1 Story’s 
Eq. Ju. §§ 548-4445; Cherry & Bell v. Belcher, 5 St. 
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& P. 133; Gayle v. Singleton, 1 St. 566. There is authority 
which may be construed as favoring the proposition, that 
an administrator may, as a matter of course, ask the aid 
of the chancery court in the execution and settlement of 
his trust.—Buccle v. Alteo, 2 Vern. 87; Matthews v. New- 
by, 1 Ver. 133; Howard v. Howard, ib. 184; Mitford’s Eq. 
Pl. (top page) 155-56. But that doctrine was found objec- 
tionable, because it enabled an administrator to delay the 
payment of just dues, and for other reasons; and it seems 
to. have given place to the nrore just and reasonable doc- 
trine, that an administrator or executor may go into 
chancery, “when he finds the affairs of his intestate or tes- 
tator so much involved, that he can not safely administer 
the estate, except under the diréction of a court of equity”; 
and that the court ought only “to interfere in behalf of 
an executor or administrator under special circumstances, 
where injustice to himself, or injury to the estate, may 
otherwise arise.”—Morrice v. Bank of England, Cas. 
temp. Talb. 217-224; Brown vy. McDonald, 1 Hill’s Ch. 
(S. C.) 800; 1 Story’s Eq. Ju. § 544; Toller on Ex. 455, 
book 3, chap. 10, § 2; 2 Lomax on Ex. (marg. page) 388, 
(top) 623; 2 Will. on Ex. 1624, note g; Willard’s Kq. 
Ju. 560. Such seems to have been the view of the law 
taken by this court when it decided the cases of Trotter 
v. Blocker, (6 Port. 269,) and Sellers v. Sellers, at the last 
term. The equity of the complainant’s bill, therefore, 
ean not stand upon his right to come into equity, as a 
matter of course, for its aid and instruction, and we must 
inquire whether such special circumstances are averred as 
will give jurisdiction. 

[2.] One of the special circumstances, upon which the 
complainant argues that the jurisdiction of the court may 
be predicated, is, that he, being misled by the magnitude 
of the estate, and his ignorance of the extent of his intest- 
ate’s indebtedness, and not suspecting the insolvency of 
the estate, within eighteen months from the commence- 
ment of his administration, paid the full amounts of sundry 
debts with his own individual funds. Under our law, all 
claims against an estate, with a few exceptions, are 
required to be presented within eighteen months; the 
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executor or administrator is prohibited from giving, before 
the expiration of eighteen months, ‘a preference in the 
payment of any debt over others of the same class”; and 
he is protected against the rendition of judgments against 
him, until after the expiration of eighteen months.—Code, 
§§ 1883, 1742, 1917. The representative of an estate is 
thus favored with the means of ascertaining with sufli- 
cient certainty, in most cases, the condition of the estate, 
and relieved from the necessity of paying any debts, and 
prohibited from giving any preference among debts of 
the same class, within eighteen months. It follows, that 
if an administrator, within the eighteen months, pays in 
full a debt not within a preferred class, the estate being 
insolvent, he gives a preference in violation of law, and 
does so by making payment at a time when the law does 
not require it. The making of payment at such time, 
involves‘a hazard voluntarily assumed; and if loss results, 
he must sustain it, and can not distribute it among credit- 
ors of the estate, by obtaining an allowance to himself 
of the full amount of the claims so paid. The complain- 
ant is, therefore, not entitled to charge against the estate 
now, when it has been declared insolvent, the full amount 
of the claims discharged by him with his own funds 
during the eighteen months, and before the insolveney of 
the estate was discovered. His only right, as against the 
estate, is to stand substituted for the creditors whose 
claims he has discharged, as a claimant against the in- 
solvent estate, and to take the same distributive share to 
which those creditors would have been entitled..—Wat- 
kins v. Dorsett, 1 Bland, 530; Collinson v. Owens, 6 G. 
& J. 4; Smith v. Hoskins, 7 J. J. Marsh. 502; Hearin v. 
Savage, 16 Ala. 286-294. . 

We perceive rio reason why this substitution could not 
be as well recognized in the probate court, as in the chan- 
cery court. By the payment of the debts, the adminis- 
trator became, in effect, the assignee of the debts he has 
paid; and the probate court may take cognizance of his 
rights as such, and give effect to them by making the 
proper allowance upon his settlement.—Graham v. Aber- 
crombie, 8 Ala. 552. As the probate court is clothed with 
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the, power requisite to afford the complainant all the relief 
to which he is entitled in consequence of the payment of 
claims against the estate, the fact of such payment is not 
a special circumstance upon which the Jurisdiction of the 
chancery court can be predicated. And it is just and 
right that it should not be; for, if it were, the careless- 
ness and recklessness of an administrator would be a 
reason for subjecting the creditors to the delay and expense 
of a chancery suit, instead of the cheap and expeditious 
proceeding in the probate court. 

[3.] The bill is totally without equity as an application 
to redeem, or for authority to redeem, the land alleged to 
have been gold under Hitchcock’s mortgage, because more 
than two years had elapsed before the filing of the bill, 
or the making of any application to redeem.—Code, § 2116. 
The payment by the complainant, as the surety of his: 
intestate, of a part of the purchase-money of the land 
bought from Hitchcock, affords no reason for equitable 
interposition. By-such payment, the complainant became 
a creditor of the estate, and is entitled to his pro-rata 
share with other creditors, which the probate court is fully 
competent to allow. Nor has the complainant any right 
of substitution to a lien.of Hitchcock as vendor, who con- 
veyed the land, for a part of the purchase-money paid by 
him as his intestate’s surety.—Foster v. Trustees of Athe- 
neum, 3 Ala. 302. 

[4.] The bill also fails to make out a case for equitable 
jurisdiction upon the ground, that Hitchcock was a mort- 
gagee of the land bought from him, and sold the land 
under his mortgage, and bought at ne own sale. ‘ Ex- 
hibit C’’, which is made a part of the complainant’s -bill, 
and is referred to as containing a copy of the mortgage 
under which the land was sold, shows that the mortgage 
upon the land was not given to Hitchegck, but was given 
by Hitchcock to one Ferguson, to secure the payment of 
the purchase-money due by the former to the latter; and 
that, upon the subsequent purchase by the complainant’s 
intestate from Hitchcock, there was an agreement that 
the complainant’s intestate should discharge the unpaid 
purchase-money due by Hitchcock to his vendor, and that 
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the land should remain bound by the mortgage. Hitch- 
cock, therefore, was not a mortgagee of the land, and 
could not have been a purchaser at a sale made by himself 
48 mortgagee. 

[5.] If McDowell, Withers & Co. had a lien upon eighty 
bales of cotton, which they rightfully asserted by retain- 
ing the proceeds of the sale, it does not justify the com- 
plainant’s resort to the chancery court. It is as competent 
for the probate court, as it is for the chancery court, to 
relieve him from the charge for the eighty bales of cotton, 
or their value, if he is entitled to such relief. 

[6.] When it would promote the interest of an insolvent 
estate, the administrator has authority to discharge in- 
cumbrances upon the property of the estate. But he 
certainly can not charge the estate with removing an 
incumbrance, after the property so incumbered has been 
sold, when there is no liability upon him on account of 
the defective title, and when the estate is not. interested 
in the removal of the incumbrance. The complainant, 
as administrator, sold, under an order of court, lands 
which were incumbered with a mortgage.in favor of Mrs. 
Givhan. After this sale was made, he discharged in full 
the debts secured by the mortgage; and he now claims 
to have been justified in’ doing so, because there was a 
mortgage lien upon the land for the debts. When the 
sale was made under the order of court, nothing was sold 
save the interest of the estate, which was the equity of 
redemption in the land, or the land incumbered by the 
mortgage; ‘and the maxim, cdveat emptor, applied to the 
purehaser.—Duval’s Heirs v. McLoskey, 10 Ala. 636; 
Doe v. McLoskey, ¥ ib. 708; Perkins v. Winter, 7 ib. 855; 
Vaughn v. Holmes, 22 7. 593. After the salewas made, 
the equity of redemption was vested in the purchaser, 
and the complainant was under no legal obligation to 
remove the incumbrance. In paying the entire debt 
secured by the mortgage upon the land, the complainant 
has acted without any legal authority, and is entitled to 
no relief as against the insolvent estate, or its creditors, 
on. account of the fact that the debt was secured by a 
mortgage on the land. 
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Upon principles heretofore announced, the complainant. 
must come in as a creditor of the insolvent estate in the © 
probate court, for the money paid by him, as the surety 
of his intestate, to Hutchinson. 

[7.] It was manifestly improper to make the judge of 
the probate court a defendant, and we concur in and 
adopt the language of the chancellor disapproving it. 


The bill contains no equity, and the decree of the court 
below is affirmed. 





CLEMENT vs. CURETON. 


[ ACION FOR BREACH OF WARRANTY OF SOUNDNESS OF SLAVE. | 


1. Objection to responsiveness of answer.—An objection to a part of a 
deposition, on the ground that it is not responsive to any interrog- 
atory, cannot be made for the first time during the trial. 

2. Zo what witness may testify.—A witness cannot be asked to state 
why another person did a particular act. 

3. Error without injury in allowing illegal question to wityess.—The appel- 
late court will not inquire into the legality of a question pro- 
pounded to a witness, when the answer thereto elicited no illegal 
evidence. 

4. Difference between sale and exchange, and construction of statute (Code, 
2¢ 399-400) forbidding sale of slave by unlicensed negro-trader.—The 
charges of the court to the jury in this case, relative to the dif. 
ference between a sale and an exchange, and as to the construction 
of the statute (Code, #3 399-400) forbidding the sale of a slave by 
an unlicensed negro-trader, held, én the authority of Williamson v. 
Berry, (8 How. U. S. R. 544,) to contain no error prejudicial to the 
appellant. 


APPEAL from the Circuit Court of Greene. 
Tried before the Hon. Wm. 8S. Munp. 


THIS action was brought by John T. Cureton, against 
Elizabeth W. Clement, to recover damages for a breach 
of warranty of the soundness of a slave, a negro man 
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named Burrell. Thedefendant pleaded the general issue, 
with leave to give in evidence..any special .matter of 
defense; and also. two special pleas, each averring, in 
substance, that the consideration .of ‘the'sale of the slave 
Burrell, by the defendant to the plaintiff, was the sale of 
another slave, Louisa by name,’ by. the: plaintiff .to the 
defendant; that. the’ plaintiff. was. at that time a negro- 
trader, and had tiot procured. a license as. required by the 
statute; and that the sale was consequently void.. The 
court overruled:'a demurrer: to these special pleas; and 
issne was then. joined upon them. 

The material question in the case was, whether the con- 
tract. between the ‘parties was ‘a sale or an exchange of 
slaves; the plaintiff contending that it was ari exohan ge, 
and the defendant: that it was a sales :The opinion of this 
court renders, it unnecessary to give a detailed statement 
of the evidence. . On the trialy as. the bill of exceptions 
states, the.defendant read in evidence the deposition of 
H. R. McLain, who was the overseer of his negroes at 
the time of the contract between him and the plaintiff, 
and whose. deposition.was taken on interrogatories and 
cross interrogatories. .The 7th direct interrogatory to 
this witness, and ‘his answer thereto, were in the follow- 
ing words; Qu.:,“* Do you, or not, know whether the said 
boy Burrell, on or about the time of the sale or exchange 
between the plaintiff and defendant, was sick or complain- 
ing in any,way?, and if he was sick,.or had complained 
in any. manner, would you not have:known or heard of 
it?” Ans. “I certainly would have known or heard of 
it, if he had been sick or complaining, By my orders, 
when a. negro got sick on the. place, he had to come to me imme- 
diately, if 1 was about. the place; and if Burrell was or had 
been sick at.the.time of said exchange, I never heard of it, and 
he never made any complamt tome.” The plaintiff’s counsel 
objected to the italicized portion of this answer “during 
the reading of the deposition’, and moved to exelude 
or strike it out; the court sustained the objection, .and 
the defendant excepted. 

The plaintiff introduced a witness named Charles, and, 
during his examination, asked him, “why Cureton sold 
9 
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or traded Louisa tothe ‘defendant.” The defendant 
objected to this question; ‘as irrelevant,,illegal, and im- 
proper’, and reserved an ‘exception to the overruling of 
his objection. .The. witness answered, “that it was. to 
realize the money to pay him for thenegro of his which 
Cureton ‘had.exchanged ‘for Louisa.”’ 

“ The. defendant introdueed sone’ Watsotr' as a witness, 
who testified, that he acted asthe agent.of the defendant, 
in part, in making the trade for the gitl Louisa; that on 
the 21st May, 1856, he met or saw the plaintiff and Charles 
in Eutaw, and remarked to one or both of them; that the 
deferdant wanted: to trade off or. swap ‘the boy Burrell 
for another negro; ‘that.the: parties: met. at his house 
the next, day, and agreed ou the terms of the contract, 
aud then went, back to the defendant’s to:conclude the 

trade, by giving. bills. of ‘sale, and miaking a delivery 

of the respective slaves; that he did not-aceompany them, 
and was not.present.when \the trade was consummated. 
On cross-examination of said witness, plaintiff’s counsel 
asked him, whether the said ‘contract between plaintiff 
and defendant-was a sale or'an exchange of the negfoes ; 
aml the witness answered the question, by testating sub- 
stantially what is above: related. « To this - question and 
answer; each, the. deféndant objected, and. reserved an 
exception to the overruling of his “objections.” 

“Phe court thereupon charged the jury as follows: 

“J, That, [if] there was proof tending to show that the 
slave Burrell died of dysenteric typhoid’ fever, and that 
he had’said fever, or the seeds of said disease, lurking in 
his system at the time of the execution of'the paper pur- 
porting to be‘a bill of sale from the defendant to the 
plaintiff, this would be such an, unsoundness:as was cov- 
ered by the warranty contained in‘said bill of sale. 

**2.. That @ negro-trader was a person who engaged jin 
the traffic of-slaves as a business or employment, but that 
it was not necessary that this should be his clitéf-or only 
employment ; and therefore, if they should believe from 
the evidence that the plaintiff, whilst in the employment 
of the said Charles; merely'sold- ne negto for him, in his 
absence, and exchanged another for the slave Louisa, and 
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afterw ards purchased aad Louisa from said. Charles, as 
stated by said Charles, and then brought said. Louisa to 
Greene county, and traded her off to the defendant, under 
the circumstances, and for the. purposes testified to by 
said Charles,—this would not necessarily constitute the 
plaintiff a negro-trader, but the jury should look to these 
facts, in connection with the other facts in the ease, .as 
circumstanees trom which to determine whether or not 
the plaintiff was a negro-trader, within the meaning of 
the law as defined by the court. 

“3. That although they might believe from the eyi- 
dence that the plaintiff was & negro-trader at the time of. 
the trade betwetn himself and the defendant, the law did 
not prohibit him from swapping or exchanging the girl 
Louisa for the boy Burrell; and that if they believed 
from the evidence that the plaintiff fixed the price of his 
slave at $1200, and the defendant fixed the price of her 
slave at $1,000, and‘that this was done merely to ascer-. 
tain the difference which the defendant should. pay the 
plaintiff between the slavés, this would be an exchange, 
and not a’sale: on the contrary, if they believed from 
the evidence that. the~plaintiff fixed said price, on the 
slave Louisa, that the defendant agreed to take her.at the 
price so fixed, and that the defendant fixed the price on 
tlie slave’ Burrell, and that the plaintiff agreed to take 
him, at the price so fixed, in part payment. for the girl 
Louisa,—this would be a sale, and not an exchange. 

“4, That whether the trade between the. plaintiff and 
the defendant was a sale or an exchange, was a question 
to' be determined by them, not by the name given to the 
transaction by the parties or witnesses, but from the facts 
and circumstances testified to by the witnesses, or shown 
by the evidence in the case. 

“5. That although they might believe from the evi- 
dence that the slave Burrell was unsound at the time of 
the trade between the plaintiff and the defendant, yet, if 
they believed from the evidence that the plaintiff was at 
the time a negro-trader, and sold the slave Louisa to the 
defendant, and received the slave Burrell in part payment 
for her—then they suould find a verdict for the defendant.,, 
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To all of these charges the defendant excepted, and 
slfé now assign’ them as error, together with the adverse 
rilings of the court on the ‘evidence. 


“Wat P. Wess, with Herxbon & Ince, for + ae a 
Tou ¥. ‘Vary, contra. 


STONE, J.—A portion of the answer of the witness 
McLait, tothe 7th interrogatory in chief, was, stricken 
out on motion, made for the first time, during the trial. 
The argument here made in support pf ‘the ruling of the 
court is, that the answer was not. responsive ‘to the inter- 
rogatory. “When. the answer of a witness i is, as in'this 

case, legal evidence, and the only objection is that it is 
not responsive to any interrogatory propounded, such 
objection can not. bé made during the trial.—McCreary 
v. Turk, 29 Ala. 244; Saltmarsh v. Bower, 84%, 618. 

[2.] The question ‘propounded to the witness Charles 
on cross-examination, and’ objected to, was ‘illegal. It 
inquired for the motive of Cureton in disposing of the slave 
Louisa. The witness could not -possi Lnow thé motive 
which influen the action nother person.— Whet- 
stone v. Bank at Montgomery, 9 Ala. 875. 

[3.] Thé question put on ¢ross-examination to the wit- 
ness Watson, elicited no illegal evidence. We need not, 
therefore, ifiquitfe whether the objection to it should have 
been sustained. 

[4.] In the charge to the jury, we find no error of 
which the appellant can complain.—Williamson v. Berry, 
8 How. U.S. 544. 


Reversed and remanded. 
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WALKER, vs. HUNTER. 


[MOTION AGAINST SHERIFF FOR FAILURE TO MAKE MONEY ON FI. FA. ] 


1. Supersedeas; description of executién,—In the description of an exe- 
eution in a supersedeas, the only essential particulars are, the parties, 
the amount required to be made, the court from whieh, “and the 
time when it was issued. When the sheriff is ruled for failing to 
make the money on the execution, and relies on the supersedeas 
proceedings as a defense, a defective description of the execution 
in the supersedes may be aided by reference to the petition, fiat 
and bond to which it refers;,and the execution which was super- 
seded being thus identified with the execution on which the motion 
is founded, the plaintiff cannot take advantage of immaterial dis- 
erepancies between it and his own description of it in his motion. 


APPEAL from the Circuit Court of Chambers. 
Tried before the Hon. Jno. G1ILn SHORTER. 


At the September term, 1858, of the circuit court of 
Chambers, the appellant made a motion for a summary 
judgment against William H. Hunter, the sheriff of said 
county, and the sureties on his official bondyfor the failure 
of said sheriff to make the money on an. execution, which 
was thus described in the motion: “A awrit of fieni. facias, 
issued from the office of the clerk of the circuit court of 
Chambers county, on the 14th day of April, 1858, in favor 
of Maria Walker, executrix of John H, Walker, deceased, 
plaintiff, and against Benjamin L. Goodman, Robert 
Mitchell, Jamés 8. Mitchell, and James H. Reese, defend- 
ants, for the sum of $3,784, due by original judgment 
rendered the 26th day of March, 1853, and the further 
sum. of $378 as damages awarded by the supreme court 
in said cause, with interest thereon from the 26th day of 
March, 1858, and $190 57 costs of suit, returnable to the 
term of said circuit court to be holden for said county. of 
Chambers on the, second Monday in September, 1808. 
The bill of exceptions states, that the defendant “took 
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issue on the allegations of plaintiff’s motion, and also 
filed a special plea; to which special plea the plaintiff 
demurred, on the ground that the supersedeas does not 
embrace the execution in this case; which demurrer being 
overruled, the plaintiff excepted, and then took issue on 
said ‘special plea.”’, In another part of the bill of excep- 
tions the pleadings are set out, showing that the defend- 
ant’ “took issue on the allegations of the plaintiff’s 
motion’, and pleaded, in short by consent—lst, “that 
the execution described in plaintiff’s motion was issued 
by the elerk of this.court without authority of law’; and, 
2d, “that the execution on which the plaintiff’s motion 
is founded was returned by defendant, on the 6th Septem- 
ber, 1858, to the office of the clerk of this court, without 
making the money,.by virtue of an order, or. supersedeas, 
issued by the clerk of this court on the 80th July, 1858, 
and. served on defendant as sheriff on that day, as is evi- 
denced by his acceptance of service,—which said writ, or 
order, superseding said execution, is hereto attached, and 
made part of this plea, by consent, as though set out at 
length”; and that the plaintiff took issue on the’ first 
plea, and replied to the second, “in short by consent, that 
the execution mentioned has not been superseded.”’ 
On the trial, as appears from the bill of exceptions, the 
plaintiff read in evidence the execution on which her 
.motion was founded, which was issued from the office of 
the elerk of said circuit court on the 14th April, 1858, 
and commanded the sheriff to make of the goods and 
chattels, -&c., of Benjamin L. Goodman, Robert Mitchell, 
James 8. Mitchell, and» James E. Reese, “the sum of 
$3,784, which Maria Walker, executrix of John H. Walk- 
er, deceased, recovered of Benjamin L. Goodman and 
Robert Mitchell, on the 26th day of March, 1853, by the 
judgment ‘of our circuit court held for the county of 
Chambers, together with ten per cent. damages thereon— 
to-wit, the sum of $378 damages—awarded by the supreme 
court of the State of Alabama against them, and also 
against the said James 8. Mitchell, security upon appeal 
bond to said supreme court,—which several sums having 
been enjoined by them, and the injunction dissolved, is 
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due from them and the said Janies E. Reese, security on 
the injunction bond, as certified to me by Andrew J. Car- 
lisle, register of said chancery court ; besides the costs of 
said suit”, &c. ‘The plaintiff-thew proved, that the’ de- 
fendant Hunter was the sheriff of the county when this 
execution went into his hands; that the other defendants 
were the sureties on his official bond ; and that the defend- 
ants in said execution, while the writ was in the sheriff's 
hands, had property in their possession,: subject to-said 
execution, and more than ‘sufficient to satisfy it: She 
then proved and read in evidence—Ist, the original judg- 
ment in her favor, against said Benjamin L: Goodman 
and Robert Mitchell, which was rendered on the 26th 
March, 1853; 2d, an appeal bond, executed by said Good- 
man and Mitchell on the 29th April, 1853; together with 
James §. Mitchell as their surety, for the purpose of 
removing the case to the supreme court; 3d, a certificate 
of the clerk of the supreme court, dated the 24th Feb- 
ruary, 1857, to the effect that the judgment had been 
affirmed by the supreme court, with ten per cent. dam- 
ages,agiinst the original defendants atid James 5S. Mitchell, 
their surety on the appeal bond; 4th, the. record of a 
chaneery suit, instituted by said Goodman and Mitchell 
on the 12th March, £857, for the purpose of perpetually 
enjoining the said judgment at law,—in, which suit, the 
bill was dismissed by the chancellor, for,want of equity, 
and the injunction dissolved, at the May term, 1857; 5th, 
an appeal bond, executed by said Robert Mitchell, on the 
18th June, 1857, with J. W. Kellam as his surety, on 
prosecuting an appeal from the chancellor’s decree to the 
supreme court; 6th,:a bond executed by said Robert 
Mitchell, on the 28th August, 1857, with James S. Mitch- 
ell as his surety, for the purpose of reinstating the injune- 
tion until the determination of the appeal; Tth,a certificate 
of the clerk of the supreme court, dated the 6th April, 
1858, stating that the chancellor's decree had been affirmed 
by the supreme court, with ten per cent. damages; and, 
8th, a certificate of the register in: chancery, dated the 
14th April, 1858, certifying to the said circuit court the 
proceedings had in the injunction suit. 
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The plaintiff having here rested her case, “the defend- 
ant then read in-evidence, against the plaintiff’s objection, 
his return as sheriff On the execution mentioned in the 
plaintift's motion, as follows: ‘By virtue of an order and 
writ of supersedeas, issued out of the circuit court of 
Chambers county, and dated the 30th day of July, 1858, 
I have stayed-all proéeedings on the attached execution, 
and returned the same to said court, this 6th September, 
1858’; and then offered in evidence the following peti- 
tion, with the fiat, bond and ‘supersedeas issued thereon,” 
&e. The petition for a supersedeas alleged, that at the 
spring term, 1853, of the circuit court of Chambers, Maria 
Walker, as executrix of John H. Walker, deceased, ob- 
tained a judgment against the petitioners, Benjamin L. 
Goodman and Robert Mitchell, for $3,784; that from this 
judgment the petitioners sued out an appeal to the 
supreme court, where such proceedings (alleged to be void) 
were had, that in February, 1857, the clerk of said court 
sent down to the clerk of the circuit court a certificate of 
affirmance, withten per cent. damages; that the clerk of 
the circuit court then issued an execution on said judg- 
ment, “against the petitioners as principals, and James 
S. Mitchell and James E. Reese, their securities, for the 
‘amount of the judgment of said: circuit court, with the 
costs, and ten per cent: damages thereon; which execution 
is now in the hands of the sheriff of said county, and is the 
only one in his hands to which these petitioners are par- 
ties.”’ In the supersedeas bond, the execution is described 
as having been “issued by the clerk of the circuit court 
of Chambers county, on the 14th day of April, 1858, in 
favor of Maria Walker, executrix of John H. Walker, 
deceased, against Benjamin L. Goodman, Robert Mitchell, 
James 8. Mitchell, and James E. Reese, on a judgment 
obtained by said Maria Walker, executrix &c., against the 
said Benjamin L. Goodman and Robert Mitchell, in our 
said circuit court, then and there held for said county, on 
the 2d Monday in March, 1853, for the sum of $3,784 10, 
together with costs of suit, and the further sum of $378 
40, damages adjudged by the supreme court.” In the 
supersedeas, the execution is described as having been 
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“issued by the clerk of the circuit court of Chambers, 
on the 14th day of April, 1858, on a judgment obtained 
by. Maria Walker, executrix &c., at a court held in and 
for'said county of Chambers, on the second Monday in 
March, 1853, against Benjamin L. Goodman and Robert 
Mitchell, and now in the hands of the sheriff of said 
county, and the only one in his hands to which the said 
petitioners are parties,” &e. 

“The foregoing being all the evidence in the cause, 
the court thereupon charged the jury, at the request of 
the defendant, that if they believed the evidence as shown 
in the record and proof submitted, then the execution 
mentioned in plaintiff’s motion was superseded, and on 
that issue they ought to find in favor of the defendants; 
to which charge the plaintiff excepted.” 

In conseqnence of the adverse rulings of the court above 
stated, to which exceptions were reserved, the plaintiff 
was compelled to take a nonsuit; and she now assigns 
these rulings of the court as error, and moves tosetaside .« 
the nonsuit. 


J. Fatxner, and §S. F. Rice, for appellant. 
L. E. Parsons, and Wma. P. Curiron, contra. 


R. W. WALKER, J.—The appeilant moved against 
the sheriff and his sureties, for the failure of the former 
to make the money on an execution which is described 
in the motion. In support of the allegations of her mo- 
tion, the appellant introduced in evidence the execution 
which is set out in the record; and she will not now be 
heard to say that it does not correspond with her own 
description of it. The execution is described in the motion 
as having been issued from the office of the clerk of the 
circuit court of Chambers county, on 14th April, 1858, 
‘“‘in favor of Maria Walker, executrix of John H. Walker, 
deceased, plaintiff, and against Benjamin L. Goodman, 
Robert Mitchell, James 8. Mitchell, and James E. Reese, 
defendants, for the sum of $3,784, due by original judg- 
ment rendered the 26th March, 1853, and the further sum 
of $378 as damages awarded by the supreme court, with 
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interest thereon from the 26th March, 1853, and $190 57, 
costs of suit, returnable to the term of said circuit.court 
to be holden for said county of Chambers on the second 
Monday in September, 1858.” 

The writ of supersedeas served upon the sheriff, refers 
upon its face to the petition, fiat, and swpersedeas bond; 
and we think that the sheriff had the right, in his defense, 
to resort to these for the purpose of supplying any want of 
fullness in the description which is given of the execution 
in the supersedeas itself.—See Welch v. Jones, 11 Ala. 661; 
Morrison v. Wright, 7 Porter, 67; Satterwhite v. State, 
28 Ala. 70. While it may be true that the sheriff is not 
bound to look beyond the supersedeas served upon him, 
and could not be made liable for proceeding with the 
execution unless it was described with reasonable cer- 
tainty in the supersedeas, (Payne v. Governor, 18 Ala. 
322;) it does not follow, that in case he. has obeyed 
the supersedeas, he may not help out the defective descrip- 
tion of the execution in the supersedeas, by reference to 
the petition, fiat and bond to which it refers, and thus 
show, in his defense, that the execution in his hands, and 
on which he has suspended proceedings, was that to which 
the supersedeas was in fact applicable.—See 31 Ala. 678. 

In order to the protection of the sheriff, it is not neces- 
sary that the swpersedeas, or the petition and bond referred 
to by it, should describe the judgment upon which the 
execution issued with the same accuracy as is required in 
injunction and appeal bonds. These bonds affect ‘the 
judgment itself, not simply the execution issued on it; 
and, on their breach, they have the force and effect of 
statute judgments. In such bonds, a misdescription, in 
an essential particular, of the judgments upon which they 
operate, is fatal— Wiswall v. Munroe, 4 Ala. 9; Satter- , 
white v. State, 28 7b. 69; Dumas v. Hunter, ib. 688. 

But a supersedeas, such as that which was issued in this 
case, is not intended to operate upon the judgment, but 
only on a particular execution in the hands of the sheriff. 
The officer is protected in obeying it, if the writ, either 
by itself, or in connection with the petition, fiat and 
bond to which it refers, shows with reasonable cer- 
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tainty, that the execution in his hands is that to which 
the supersedeas is applicable. The only essential matters 
in thé description of an execution, are the parties, the 
amount required to be made, the court from which, and 
the time when it was issued. 

The petition avers the recovery of the original judg- 
ment at the spring term, 1853, of Chambers circuit court, 
in favor of the appellant, against Benjamin L. Goodman 
and Robert Mitchell, for $3,784, besides costs;—that said 
judgment was taken to the supreme court, where it was 
affirmed, with ten per cent. damages thereon; and that 
“the clerk of the circuit court of Chambers county has 
issued an execution on said judgment, against the peti- 
tioners, (Benjamin L. Goodnian and Robert Mitchell,) as 
principals, and their securities, James 8. Mitchell and 
James E. Reese, for the amount of the said judgment in 
said circuit court, and costs, and ten per cent. damages on 
said judgment”; and that there is but one execution in 
the hands of said sheriff to which the petitioners are par- 
ties. The supersedeas bond describes the execution as 
having been issued by the clerk of the circuit court of 
Chambers county, on the 14th April, 1858, “in favor of 
Maria Walker, executrix of John H. Walker, against Ben- 
jamin L. Goodman, Robert Mitchell, James S. Mitchell, 
and James E. Reese, on a judgment obtained by Maria 
Walker, executrix, &c., against the said Benjamin L. 
Goodman and the said Robert Mitchell, in our said circuit 
court, then and there held for said county on the 2d Mon- 
day in March, 1853, for the sum of $3,784, together with 
costs of suit, and the further sum of $378 40, damages 
adjudged by the supreme court.” 

It is thus shown, that the parties to the execution, the 
amount required to be made, the court from which, and 
the time when it issued, are all correctly described in the 
petition and bond. In all essential particulars, the de- 
scription of the execution there given conforms to that 
which is given in the motion of the plaintiff; and she 
will, therefore, not be heard to question its correctness. 
Although the petition may give an inaccurate account of 
the manner in which some of the defendants became par- 
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ties to the execution, this does not vitiate the description 
of the execution itself. In reference to the parties, amount, 
the court from which, and the time when it was issued, 
there is an exact correspondence between the execution 
described and that which was in the sheriff’s hands; and 
when it is further added in the supersedeas and petition, 
that the execution to be superseded is the only one in the 
sheriff’s hands to which the petitioners are parties, there 
is no doubt that the execution which is set out in the 
record, was designated with reasonable certainty as that 
to which the supersedeas was applicable. The court, there- 
fore, did not err in instructing the jury, that if they 
believed the evidence, they, must find for the defendant. 

This is the only assignment of error insisted on in the 
argument of counsel, and we therefore notice no other. 

It is proper to notice that the supersedeas is a common- 
law, not a statutory supersedeas.—Campbell v. May, 
81 Ala. 570. 


Judgment affirmed. 


A. J. Watker, ©. J., not sitting. 





PARK’S DISTRIBUTEES vs. PARK’S ADM’RS. 


[BILL IN EQUITY FOR SETTLEMENT OF DECEDENT’S ESTATE. | 


1. Jurisdiction of equity over settlement of decedents’ estates—After the 
settlement of a decedent’s estate has been commenced in the pro- 
bate court, it cannot be removed into the chancery court, by either 
party, without the assignment of some special reason justifying 
the interposition of equity. 


AppEAL from the Chancery Court of Chambers. 
Heard before the Hon. James B. Cuark. 


Tue bill in this case was filed by the appellants, as 
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heirs-at-law and distributees of John Park, deceased, 
against Mrs. Sarah Park, the widow and administratrix, 
John A. Park, the administrator of said decedent, Allen 
L. Bailey and Jacob A. Flournoy, the sureties of said 
administrator and administratix on their administration 
bond, Henry L. Wilkinson, and Warren Costley; and 
sought.a final settlement and distribution of the estate of 
said John Park. The material facts alleged in the bill 
were these: John Park died in the county of Chambers, 
intestate, some time during the year 1853; leaving as his 
heirs-at-law and distributees his widow and children, the 
several complainants in this case, Mrs. Sarah Park, J ohn 
A. Park, and Eleanor W. Park, since deceased. At the 
time of his death, said intestate was seized and possessed 
of aconsiderable estate, consisting of lands, slaves, money, 
and choses in action. In October , 1853, letters of admin- 
istration on his estate were eeeshil, by the probate court 
of Chambers, to Mrs. Sarah Park and John A. Park, who 
thereupon gave bond, with Allen L. Bailey and Jacob A. 
Flourney as their sureties, and entered on the discharge 
of the duties of the administration. In November, 1853, 
said administrators returned to said probate court an in- 
ventory of said estate, which is charged in the bill to have 
been imperfect and incomplete. In December, 1854, they 
sold a.portion of the. real estate, under an order of the 
probate court, to one. Andrew Park; which sale was con- 
firmed by the probate court, and the complainants de- 
clared, themselves satisfied with it. In October, 1855, 
said administrators applied to the probate court for an 
order to sell a portion of the slaves and other personal 
property, belonging to the estate, and sold the same, under 
and pursuant to the order of the court, on the 14th Janu- 
ary, 1856; andthe complainants sought by their bill to 
hold said-administrators and their sureties liable for the 
proceeds of said sale.. The administrators kept said estate 
together, during the years 1854 and 1855, without any 
order of court, or other authority of law, and, during that. 
time, wasted a considerable portion of the personal pro- 
perty.; and the complainants asked that they might be 
charged with the rent of the land, the hire of the slaves, 
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and the value of the property wasted and lost during 
those years. In October, 1855, said administrators made 
a return for an annual or partial settlement, which is al- 
leged in the bill to abound with errors and inaccuracies ; 
and the bill prayed a discovery from them touching all 
the items in this account. Shortly after the sale of Janu- 
ary 14, 1856, above mentioned, John A. Park fled from 
the country, without making any settlement of his ad- 
ministration on the estate, and was a non-resident when 
the bill was filed; and it is alleged that both he and Mrs. 
Sarah Park were’ insolvent. While the letters of admin: 
istration of said Sarah and John A. Park were in’ full 
force and unrevoked, the probate court granted letters of 
administration de bonis non to Henry L. Wilkinson, the 
sherift of the county, who, on the 21st Jannary, 1856, 
returned to the court an inventory of the property unad- 
ministered, wrongfully including therein thé slaves which 
had been sold by the administrators as above stated. In 
March and November, 1856, said Wilkinson procured 
from the probate court orders to sell these slaves for the 
payment of debts, ‘sold them under the orders, and te- 
ported the sale to the court in April, 1857. In July, 1856, 
he also procured an order for the sale of the lands which 
had been previously sold; sold them, pursuant to the 
order, to one Warren Costley, who was the highest and 
best bidder; and reported the sale to the probate court,— 
by which court said sale was confirmed. The complain- 
ants insisted in their bill, that the grant of administration 
to said Wilkinson was void; that he was ¢hargéable as 
an executor de son tort; that the sales made by him were 
void; and that, if the sales made by the first administra- 
tors were not held valid, the property should be resold 
under the order of the. chancellor.’ Sarah and‘John A. 
Park were required, by an order of the probate court, ‘to 
appear on the’ first Monday in February, 1856, and file 
their accounts and vouchers for a’ final settlement; but 
no citation was ever served on them. After several con- 
tinuances, the probate court stated an ex-parte account 
against them on the 21st January, 1857, which was al- 
leged to be full of errors and mistakes; and the proceed- 
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ings were at that stage when the bill was filed, on the 7th 
September, 1857. — 

The chancellor sustained a demurrer to the bill, for 
want of equity, and his decree is now assigned as error. 


Guo. W. Gunn, for appellants. 
M. ANDREWS, contra. 


STONE, J.—In this case, the probate court of Cham- 
bers had acquired jurisdiction of the settlement of the 
administration, and had taken some steps therein; and, 
unless this case be characterized by some special equities, 
one party had no right, against the objection of the other, 
to transfer the settlement to another court of concurrent 
jurisdiction.—Moore v. Lesueur and Wife, 33 Ala. 237, 
and authorities cited. We have looked into this record, 
and are unable to perceive any special reasons why the 
settlement of the administration should be transferred to 
the chancery court. 

Without considering, in any manner, the other points 
made in argument, or commented on in the deeree of the 
chancellor, the decree dismissing the complainants’ bill 
is, on the ground above considered, aftirmed. 





WITTER vs. DUDLEY. 
[REAL ACTION IN NATURE OF EJECTMENT. | 


1. Character and duration of trustee’s estate under decree in chancery.—Un- 
der a decree in a chancery suit, making partition of the estate of 
the complainant’s deceased father among the distributees; settling 
the portion of the complainant, who was then a married woman, 
on a trustee, for her sole and separate use during life, with remain- 
der to her children living at her death; appointing a trustee for 
her, and requiring that he “shall give bond, with surety, condi- 

tioned that he will account and pay over to the said Mary”, [com- 

plainant,] “and to no one else, all such sums of money as he may 
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receive as trustee as aforesaid, (such bond to be in double the value 
of the personal estate, and double the annual income of the real 
estate,) and that he will faithfully perform the duties of .a trustee, 
and will abide and perform such order and decree as the court may 
make touching the said trust estate”,—the legal title is vested in 
the trustee until the termination of the life-estate, and is not 
devolved upon the cestui que trust by the death of the trustee be- 
fore that time. 


APPEAL from the Circuit Court of Lowndes. 
Tried before the Hon. Nat. Cook. 


Tus action was brought by Mrs. Mary D. Lamkin, 
against John Dudley, “to recover the following tract of 
land: the west half of the north-west .quarter of sec- 

‘ 

. tion 29, the south-west quarter of section 20, the south- 
east quarter of section 19, the north-east quarter of 
section 29, and the south-east quarter of section 20; 
all in township 15, range 14, in the county of Lowndes.” 
The plaintiff having married one Francis R. Witter, 
pending the suit, her marriage was suggested on the 
record, (Code, § 2150,) and the suit proceeded in her 
name acquired by the marriage. The plaintiff was 
the daughter of one Francis Lewis, deceased, to whom 
the lands in controversy belonged at the time of his death; 
and claimed said lands under a decree in chancery, ren- 
dered in December, 1843, which is hereinafter more par- 
ticularly described; while the defendant derived title 
under a conveyance from one Hamlin F. Lewis, executed 
in 1852, and was in possession at the commencement of 
the suit, in February, 1858. 

The plaintiff offered in evidence on the trial a tran- 
seript of the chancery suit, which is made an exhibit to 
the bill of exceptions, and which shows the following 
proceedings: The bill was filed'in the chancery court of 
Lowndes, on the 15th December, 1842, by Mrs. Mary D. 
Lamkin, then the wife of John B. Lamkin, against her 
said husband, and the heirs-at-law and distributees of her 
deceased father, Francis Lewis; and sought—Ist, to set 
aside a voluntary division of the estate, which had been 
made by the parties interested while the complainant was 
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_an infant; ‘2d, to. ‘wida, her, husband from the heather 
prosecution of proceedings i in the probate. court,toobtain 
her distributive share of the-estate; 3d,,to,have,a,parti- 
tion and division of the, estate made by commissioners 
under. the order of the’ ehancellor; and,,4th; to have the 
‘complainant's portion of the . estate . settled.on atrustee, 
tobe appointed by the court; for her.gole and separate use 
during’ her, life, and.at her, death to her children... At.the 
December term, 1842, afterall the defendants had filed 
answers, admitting. the. material , allegations of the. bill, 
the chancellor (Crenshaw) rendered.a decree, enjoining 
the ‘proceedings | in the. probate. court; setting aside the 
voluntary division of the estate, appointing commission- 
ers to make partition. anew, and ordering that ,“ the,por- 
tion .of said’ estate to be allotted to, the said Mary D. 
Lamkin be settled on trustees, fo, be appointed by the 
master, for the-sole and, separate, use, and..benefit, of the 
complainantiduring her life, and at her death.to her heirs.” 
At the December term, , 1843,..the commissioners,,made- 
their report, and the master reported, his appointment of 
Ilamlin F, Lewis as trustee fer the complainant;, and the 
chancellor. thereupon rendered.a final decree; confirming 

_ the reports, and . making partition of the..estate. The 
only part of this decree which it, is, necessary: to,.notice, 
relates. to Mrs. Lamkin's.share.of the property, and is in 
the Aollowing words; 

. “It is farther ordered. and, decreed,. that. the sien. 
slaves”, (specifying them, by name,) ‘andthe folowing. 
lands’, (to-wit, the lands:in, controversy in. this. suit,) “ be 
vested in Mary D..Lamkiu, wife of John. B, Lamkin; and 
daughter,of*the said Francis Lewis, deceased. Aud it is- 
hereby further ordered and decreed, that the.pertion so. 
vested in the said Mary D..Lamkin.be vested.and: held by. 

her, to and for her sole and separate use, for.and during 
the term of her natural: life, not subject to the debts, con-- 

, tracts, or forfeitures of ‘the ‘said, John B., Lamkin; and. 
after the death of the said: Mary D, Lamkin, the said por-. 
tion of lands and.the. slaves, with«their fatare’ increase, . 
to be.equally divided among snch.ohild-or children as the. 
said Mary D. Lamkin may leave living, share.and share- 

10 
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alike,—the child ‘of any” deceased’ thal to take among 
them the shareWhich their ancdstor’ would ‘have: taken, 
had stich ancestor beén alive at the death of the anid rey’ 
D.-Lamkin;and dpon the. death of the ‘said Mary D 
Lamkin without: leaving’ s stich child or childten, or ‘their 
issue, alive as above, ‘thet such portion of the’ said ‘Mary 
D. Lanikiti to’ vest-in the ‘said Joht' B. Lamkin,:ber hus- 
band, but not otherwise.  Ttis further ordered ‘and decreed, 
that Hamlin F. Lewis “be, ‘and he is hereby, appointed | 
trustee for the said\Mary D: Lamkin; ‘that he shall give 
bond, with good security, ‘to. the register of this court, 
conditioned that hé will: adcount and pay over to the said 
Mary D. Lamkin} and to'tio one -elsé, al! such sums of 
money as he may recéive as ‘trustee ‘as ‘aforesaid, (such 
bond’ to be in double.the value of the personal ‘estate, and 
double the annwal’income of ‘the real’ éstate,) and ‘that he 
will account annually to this court, ‘and'that he will faith- 
fully perform the duties’ of a ‘trustee, and that he ‘will 
perform and abide such order and decree ag thé court may 
make touching the said ‘trast éstate.” 
“Tt was admitted,” the bill of éxceptions states, “that 
‘no deeds of settlement were évér execated ‘by the said 
John B: Lamkin and his wife, or either of them; as con- 
templated by the decree i in'said chancery Buit; also, that 
Hamlin F. Lewis never exeeuted any bond, or 6thier ‘obli- 
gation, for the discharge of his duties ‘as’ ‘trustee under 
said chancery decree; ‘also, that’ said’ John’ Bé Lamkin 
removed to Mississippi, in 1848-9, ‘carrying with him ‘the 
plaintiff and the:slaves’ allotted’ to her ‘under ‘said’ chan- 
cery decree, and’ there died; in/'1856;'also)that Hamlin F. 
Lewis left ra State in 1858; aid died in ‘Texas during 
that year.” 
“ The court charged the jury, that under the decree 
and: proceedings in chancery; and the evidence in the 
case; the legal title to the lands sued for ‘was in’ Hamlin 
F. Lewis, and that the: plaintiff could ‘not maintain this 
action ‘in-herown name; to which charge the ‘plaintiff 
excepted, and theréagon took a) nonsuit” ; ‘and she now 
assigns as error the charge of the court,:and moyes'to set 
aside the nonsuit. | 
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Tos. WitaMs, for appellant. 
Bainge & Nz Smiru, contra. 






A. J. WALKER, ©. J.—The decree of. Chancellor 
Crenshaw first creates a separate estate for life in the. ap- 
pellant, then appoints a trustee for her, and requiresthat 
he shall give bond, with surety, conditioned to account 
and pay. over to her, and to no one else, all such sums of 
money as he may receive as trustee, and that he will 
account annually with the court, and faithfully perform 
the duties of trustee, and abide by and perform such order 
as the court may take touching the trust.estate. The de- 
eree farther requires, that the penalty of the bond, should 
be double. the value of the personal estate, and double the 
value of the income.of the real estate. In considering 
whether this decree vested the legal estate in the trustee, 
it is proper to observe, ‘at the outset, that the appellant 
was, at the date of the decree, a married woman. 

Where by any instrument a separate estate is given to 

a feme covert, and a trustee is appointed, an established 
rule of construction requires the courts to strive to so 
construe it as to exclude the husband from the reception 
of the legal title, and to vest it in the trustee.—Ware v. 
Richardson, 3 Md. R. 505, 549; Hill on Trusts, 232, 407; 
Harton v. Harton, 7 Term, 652; Williman v. Holmes, 
4 Rich. Eq. 480; McNish v. Guerard, 4 Strob. 75. It is 
also an established: principle, that the trustee takes the 
legal title, whenever it is necessary to enable him to dis- 
charge the duties imposed upon him; and such necessity 
exists, when a trustee is required to take and pay over the 

rents and profits to the cestui que trust.—Hill on Trusts, 282, 

233, 284;. Ware: v, Richardson, supra; Brewster. v. Stri- 

ker, 2 Comst. 30-37; Morton v. Barrett, 22 Maine; 263 ; 

Porter v. Doby, 2 Rich. Eq. 49-58; McNish v: Guerard, 

4 Strob. 74; Bass v. Scott, 2 Leigh, 359; Franciscus vy. 

Reigart, 4 Watts, 109. Guided by these rules of construc- 

tion, we conclude, that the decree of the chancellor, by 

requiring a bond, conditioned that the trustee shall ac- 
count for and pay over whatever he may receive as trustee, 
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and shall account annually with the court, and by char- 
acterizing the estate, in the last part of the preseribed 
condition of the bond, as a trust estate, indicates a elear 
design to impose upon the trustee the duty of receiving 
and paying over the income of the estate; and that, hav- 
ing this duty imposed upon him, he takes the legal title. 

A trust terminates, whenever its purposes’ have ‘been 
accomplishéd. The language which creates the trast in 
this case, indicates a désign to make its duration co-exten- 
sive with the life-estate.. The trustee is appoimted trustee 
for Mrs. Lamkin.’ We are not authorized to add a new 
limitation; by making him trustee for Mrs. Lamkin during 
coverture. The‘purposes'of the trust will not be ac¢éom- 


plished, until the life-estate terminates.—Peake v. Yeldell, . 


17 Ala. 636; Comby v. McMichael, 19 1b. 751; Guun-v. 
Barrow, ‘17 ib. 747; Powell v. Glenn, 21 ib. 468; Hill on 
Trusts, 239. -. The dedthi of the trustee does not invest the 
cestui que trust with the legal title—Colburn v. _— 
ton, 9 Ala. 364. 


The judgment of the court below is affirmed. 





POWELL vs, ASTEN. - 
[ ACTION ON PROMISSORY NOTE, BY. PAYEE AGAINST MAKER, | 


1. Error without injury in rulings on pleadings.—The wrongful sustain- 
ing of a demurrer to a special plea, when the defendant might 
have had the benefit of the same defense under his other pleas, i is, 
at most, error without injury. 

2. When exception is necessary.—The refusal of the cireuit court, on 
sustaining a. demurrer to a plea, to allow the defendant leave to 
plead over, is not revisable on error, unless an exception was re- 
served to it. 


AppzaL from the Circuit Court .of. Fayette. 
Tried before the Hon. Wm. 8. Mupp. 


kta as ane eet 
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Tus action was brought by Robert Y. Asten; against 
Elizabeth R. Powell, and was founded on the defendant’s 
promissory note for $425, dated the 10th September, 1857, 
and payable on the 25th December next after date. The 
defendant pleaded, in short by consent, non-assumpsit, 
want of consideration, and failure of consideration; and 
a special plea, which averred that the note was given for 
the amount found due from the defendant on an award, 
and stated the facts connected with the arbitration and 
award. The court below sustained a demurrer to this 
special plea, and refused leave to the defendant to plead 
over; and its rulings in these two particulars are here as- 
signed as error. There is no bill of exceptions in the 
record. 


A. B. Curruerat, for appellant. 
T. Reavis, contra. 


R. W. WALKER, J.—If it be conceded that the special 
plea, the demurrer to which was sustained, contained 
substantial matter of defense to the action, it is clear that. 
the fucts alleged might have been given in evidence under 
the other pleas filed by the defendant. There was, there- 
fore, no error of which the appellant can, complain, in 
sustaining the demurrer.—Rodgers’ Adm’r v. Brazealey 
34 Ala. 512, and cases there cited. 

2. It is not shown that the defendant excepted to the 
action of the court, in refusing leave to plead over. He 
cannot, therefore, assign it as error in this court. 





CHARLES. vs. MILLER. 


[BILL IN EQUITY FOR DISSOLUTION AND SETTLEMENT OF PARTNERSHIP. | 


1. Agreement of counsel, for entry of decree by consent, enforced against party. 
Under a bill for the dissolution and settlement of a mercantile 
partnership, a written agreement between the counsel of the respec- 
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tive parties, stating the terms of a decree to be entered up by eon- 
sent, held to have been properly enforced by. the chancellor, against 
the objection of one of the parties, supported by his own affidavit» 
on the ground of errors and mistake; the affidavit being contro- 
verted by the oath of the opposite party, and no evidence being 
adduced in support of it. 


AppEAL from the Chancery Court of Greene. 
Heard before the Hon. James B. Crark. 


Tue bill in this case was filed by William Miller, against 
David Charles, asking the dissolution and settlement of 
a mercantile prrtnership then existing between them,.and 
the appointment of a receiver to take charge of the part-. 


nership business in the meantime. The defendant filed — 


an answer, admitting the necessity for a dissolution and 
settlement, and concurring in the prayer of the bill; and 
the chancellor then made a decretal order, appointing as 
receiver a person selected by the parties, and referring the 
matters of account to the master. The master reported 
at the next term, that the parties and their solicitors ap- 
peared before him, on the day appointed for stating the 
account, “and consented that he should be relieved from 
executing the order of reference, and, in lieu thereof, 
should report a decree as agreed on by consent of parties.” 
The decree and agreement referred to, which were made 
a part of the report, were as follows: 

“William Miller» In Chancery: Eighteenth District, 

vs. \ Middle Chancery Division, of the 

David Charles. State of Alabama. 

“By consent of the parties to this cause, it is ordered, 
adjudged, and decreed, that the said William Miller pay 
to the said David Charles the sum of $963 86; upon the 
payment of which sum, all the assets of the firm of Mil- 
ler & Charles, both in the hands of the receiver appointed 
by this court, and in the hands of the said David Charles, 
if any, be delivered over to the said William Miller, to 
be held by him as his own property; that upon such pay- 
ment and delivery, all the said partnership transactions 
between the said parties be considered as finally closed 
and settled, and the individual accounts of said parties 
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to said firm canceled, as well as the amounts which may 
be due from the said’ David Charles to. the receiver in this 
cause; for goods sold ; that “the’said William ‘Miller pay 
the note toVames G» Harris, theindebtedness of the firm 
for patent medicines, and its indebtedness, to the post- 
office department; and that this decree be a lien on the 
assets, of .sdid firm in the hands of said: teceiver, for the 
payment of said sum of $963.36, by said’ William Miller. 
It is further ordered and decreed,.that this cause) be _re- 
ferred to the register.of this court, to inquire and report, 
at the present term, what.would be a proper. compensa- 
tien to the receiver, and the amount of all the other costs 
in the cause; and;that when the same shall be-reported, 
each ‘party shall pay ‘one-half of all the costs, including 
compensation to the receivers;—for which several amounts 


_ execution may issue. 


“Tt is agreed by thé:parties.in the above entitled cause, 
that, the register, be relieved from executing the order of 
reference in, said cause, as, directed by the decree pro- 
nounced at the February term, 1859, aud, in lie thereof, 
report the foregoing decree as agreed-upon by consent of 
parties; .and that the same be. entered as the decree of 
the court, at the next term thereof.” 

. (Sigued by the.counsdl of both parties.) 


At the term'to which the master's report was made, 


the defendant filed his petition, supported by his‘own afti- 


davit, alleging and specifying several errors and mistakes 
in the estimates and calculations on which the terms of © 
the consent. decree were based, and asking that tke report 
and deeree might beset aside.. The complainant filed an 
answer to this petition, denying the existence of the al- 
leged mistakes,-and appending to his answer an affidavit 
of its truth..:The court thereupon ‘rendered a decree, 
overruling the defendant's motion, confirming the mas- 
ter’s report, and ordering the enrolment of the decree by 


consent; aud this decree, which is here assigned as error, 


recites that no other evidence ‘than the affidavits of the 
parties was adduced before the merseenreed on the hearing 


-of the defendant’s motion. 
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S, W...CockRins- forthe appeliant,..cited..., Greenl,. 
Ev,.206;;, Harvey. Thorpe;;28,Ala, 260 ;.Rosenbaum v.. 


The — 33 1b: 8624, Beach v; wnat 4 Barbour, 288.. 
: FP. Hatsy ‘contra mn 


Avd. WALKER, CO: a. en can be‘no doubt of the 


power of a court:to-carry: into effect ‘the solemn and for- 
mal and: written’ agreements: of counsel,:in reference to 
proceedings in the ‘canses which ‘they represent.—Harvey 
and. Wite-v.:Thorpey 28: Ala.:2505 Starke & Moore. v. Ke- 
nan,-1)i.:818; | Rosenbaum v. State, 38/1b..362 ; Lx-parte 
Lawrence,:in «manuseript.’ Indeed; the'Code (§ 743) 


expressly; provides, that “tan. attorney~has: authority to- 


bind his,chent, in any. aetion or proceeding, by any agree- 
ment in relation to such cause, made in-writing, or, by an 
entry to be made onthe minutes-of the eourt.”” 


The question, whether: it is-not-the duty of the-court, . 


where: aw. agreement of»eounsel has. been made improvi- 
dently or:by. mistake; or: has» been:procured’ byfrand, to 
withheld. ‘an; enforcement of it, does: not. belong to this 
ease. Phe facts stated-in:the appellant’s petition as rea- 


sons for setting aside ‘the agreement, supported -by his. 
aftidavity were controverted by the answér of the adverse 


party, also supported..by, affidavit... The: petition for set- 
ting aside: the agreement, and the report based upon such 


_ agreement, being. thus denied, it dévolved upon. the peti- 
tioner,te sustainshis assertion of facts: by proof; and, as- 


he did not do se, the chancellor properly disregarded the 


petition... Jt would have been improper for the chancellor 


to haveacted upon the supposition that, the agreement 


had:been.made improvidently, or by mistake, when there- 


‘was no evidence..of the fact, save. the, appellant's own 
aflidavit, which was controyerted. by that of the opposite 
party... There sag. no. error committed by the chancellor 
in not.making a.reference of the. questions of, fact to the 


register, or innot.continuing the case to afford an oppor-. 
tunity. for taking. testimony, when neither-of those things. 


was asked by the appellant.. 
The decree of. the court below is affirmed. . 
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McLAUGHLIN vs. McLAUGHLIN. 


[BILL IN EQUITY FOR INJUNCTION OF JUDGMENT AT LAW. | 


1. What is revisable on error.—On appeal from a decree in chancery, 
dissolving an injunction on the denials of the answer, without pass- 
ing on the equity of the bill, the appellate court will only consider 
the single question decided by the chancellor. 

2. Refunding bond.—When an injunction of a judgment or action at 
law is dissolved by interlocutory decree, the defendant must be 
required to give a refunding bond, as prescribed by section 2982 of 
the Code. 


AppEaL from the Chancery Court of Perry. 
Heard before the Hon. James B. Crark. 


THE. bill in this ease was filed by John R. McLaughlin 
and Samuel G. McLaughlin, Jr., against Samuel. G. Me- 
Laughlin, Charles McLaughlin, George McLaughlin, and 
Samuel Whitman. Its object was, to enjoin a judgment, 
which said Samuel G. McLaughlin, as the executor of 
the last will and testament of John McLaughlin, deceased, 
had obtained against said Samuel G. McLaughlin, Jr., on 
a promissory note executed by the latter as the surety of 
James McLaughlin, deceased; and an action at law, 
founded on the same note, which said Samuel G. McLaugh- 
lin had instituted against said John McLaughlin, as the 
administrator of said James McLaughlin, deceased ; also, 
to set off the amount due on this note against the dis- 
tributive interest of the said James McLaughlin, deceased, 
in the estate of said John McLaughlin, deceased, and, to 
that end, to have the administration of said estate settled 
in the chancery court. The bill alleged, that said note 
was given for property bought by James McLaughlin, at 
a sale made by said Samuel G. McLaughlin, as executor 
of said John McLaughlin; that said James McLaughlin 
was induced by said executor to become the purchaser of 
this property, under the promise that it should be paid 
out of his interest as a distributee in the estaté; and that 
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said note was signed by said Samuel G. McLaughlin, Jr., 
as the surety of said James, under a similar promise by 
the executor. Charles and George McLaughlin were dis- 
tributees of the estate of said John McLaughlin, deceased; 
and Samuel Whitman was joined as a co-defendant with 
them, on the ground that he had purchased the distribu- 
tive interest of said Charles, and had afterwards sold and 
transferred it to said Samuel G. McLaughlin. 

Samuel G. McLaughlin answered, denying the allega- 
tions of the bill, as to the promise and representations 
under which the property was bought by James McLaugh- 
lin, and the note for the purchase-money signed by said 
Samuel G. McLaughlin, Jr.; but admitting all the other 
material averments. After filing this answer, he moved 
to dissolve the injunction, as well for want of equity in 
the bill, as on the denials contained in the answer. The 
chaneellor dissolved the injunction, in vacation, without 
deciding on the equity of the bill, and without requiring 
a refunding bond; and his decree is now assigned as error. 


J. R. Joun, for appellants. 
I. W. Garrort, contra. 


STONE, J.—The chancellor declined to pass on the 
equity of the brll; and, under the circumstances, we think 
it our duty to do likewise. Had the chancellor expressed 
any opinion on the frame of the bill, or its equities, 
motions and applications might have been urged before 
him, which we, as an appellate court, are incompetent to 
pass on. 

We agree with the chancellor, that the answer contains 
a full and complete denial of every averment in the bill 
on which its claim to relief can be made to rest. He, 
therefore, did not err in dissolving the injunction. 

The defendant had a judgment at law, which under the 
bill in this case was enjoined. In dissolving the injunc- 
tion, the chancellor should have required the defendant 
to execute a refunding bond, under section 2982 of the 
Code. For failing to do so, his decretal order dissolving 
the injunction is reversed; and this court, proceeding to 
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make such an order as the chancellor should have made, 
doth hereby order and decree, that the injunction hereto- 
fore granted in this cause, be dissolved, on the defendant 
entering into bond, payable to, and approved by the regis- 
ter in chancery, for the chancery court in and for Perry 
county, in the terms prescribed by section 2982 of the 
Code. 
Let the costs of this appeal be paid by the appellee. 





SWIFT vs. SWIFT. 


[BILL IN EQUITY TO ESTABLISH ABSOLUTE BILL OF SALE AS MORTGAGE; FOR 
REDEMPTION, AND ACCOUNT.| 


1. Contract held conditional sale, and not mortgage.—A written instru- 
ment, signed by the defendant, reciting that he had purchased from 
the complainant several slaves, specifying the name and separate 
value of each, and then stipulating that, if the complainant ‘shall 
redeem, or cause to be redeemed, any part of said negroes within 
seven years”, the defendant would make a specific deduction from 
the value of each,—whether considered by itself, or in connection 
with an absolute bill of sale, executed on the next day, which ac- 
knowledged the receipt of the money in full payment for the slaves, 
and contained a warranty of soundness and title, is a conditional 
sale, and not a mortgage; nor will a court of equity declare the 
contract to be a mortgage, on proof that the complainant at first 
applied to the defendant for a loan of money, or other pecuniary 
aid—that the defendant declined to loan money, but made another 
proposition in reply, to which the complainant did not accede; 
and that by the arrangement finally concluded between them, the 
defendant assumed a large debt due from the complainant toa 
third person, took the negroes at the prices specified in the writ- 
ings above mentioned, and received from the complainant his 
several promissory notes for the difference between the aggregate 
price of the slaves and the amount of the assumed debt; there be- 
ing no proof of fraud, imposition, or unfairness, nor any great dis- 
parity between the value of the slaves and the price agreed to be 
paid. 

2. Variance between allegations and proof; sufficiency of tender—Under a 
bill which alleges that a contract for the sale of slaves was a mort- 
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gage, and prays for a redemption and account, if the evidence 
shows that the contract was a conditional sale, there is a fatal vari- 
ance between the allegations and proof; nor could a redemption 
be decreed, when the only tender alleged in the bill was coupled 
with a demand for hire which, under the contract, the defendant 
had a right to refuse. 











AppEAL from the Chancery Court of Dallas. 
Heard before the Hon. James B. Crarx. 









Tue bill in this case was filed, on the 24th March, 1855, 
by Theodorick Swift, against his brother, Wiley P. Swift, 
and alleged, that the complainant, being largely indebted, 
and unable to meet his liabilities without a sale of his 
property, applied to his brother for pecuniary assistance ; 
that the latter responded to his application, by letter dated 
the 10th January, 1850, (which was made an exhibit to 
the bill,) “‘ proposing to aid him on condition that com- 
plainant would give him the control of his property”’; 
that on the 3d March, 1850, “in conformity with the 
proposition evinced in said letter, and in consideration of 
the assistance of said Wiley P. Swift, by loan of his name 
to complainant, to raise the sum of $12,505,” complain- 
ant executed and delivered to defendant a bill of sale for 
seventeen slaves; that the defendant executed and delivered 
to complainant, on the same day, “as a condition and 
qualification in writing to the said bill of sale,” a written 
instrument: acknowledging the defendant’s right to re- 
deem the said slaves, on the terms therein specified, at 
any time within seven years; that this agreement and the 
bill of sale “are parts of the same contract, and have 
reference to the same slaves, and the money loaned by 
Wiley P. Swift to complainant was by virtue of these 
writings’; that, “in addition to the security given by 
said slaves and bill of sale,” complainant executed to said 
defendant his three promissory notes, for the aggregate 
amount of $4,305, due the 1st March, 1821, 1852, and 
1858, respectively; that defendant ‘never did advance 
or pay to complainant the said sum of $12,505, but exe- 
cuted his note for that amount to one Thompson, to 
whom complainant was indebted, and required complain- 
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ant to become his surety on said note’; that the defend- 
ant has had the use and possession of the slaves since the 
time when said contract was made, and now claims to 
hold them as his own; and that the complainant has 
demanded the slaves, and offered to pay whatever balance 
might be found due to the defendant on a settlement of 
their accounts, after deducting the reasonable hire of the 
slaves while in the defendant’s possession. The prayer of 
the bill was for a redemption and account, the cancella- 
tion of the notes and bill of sale, and general relief. 
The letter of the 10th January, 1850, (omitting the 
immaterial portions,) was as follows: “After receiving 
and reading your letter, I feel much for your situation, 
particularly on account of your children. But you are 
mistaken as to think Iam out of debt and able to help 
you. It will bea tight squeeze for me to get through 
with my payments, on account of only making a half 
crop. But I will make you a proposition; and it is the 
only one I will do, after deliberately considering your 
ease. If you do not owe more than twelve or fourteen 
thousand dollars, and Thompson will see proper to make 
the amount in three payments,—twelve months to the 
first payment, which is as soon asI can make it; and you 
are disposed to give me control of your property, and let 
me bring your negroes to Alabama, to be entirely under 
my control and management, leaving you a fine house 
[and] servants—Either rent or sell your good plantation, 
as you call it, making thirty bales of cotton a year. I 
have either moreland than I can cultivate, and can clear 
enough by planting time to make more than your farm 
will make; and if I can’t have land enough, I will hire 
outa part of your negroes, and will pay your debts, and 
hold your property until I consider that I have made the 
amount, and save the property for your children, if I don’t 
for yous: If it is necessary that a payment of eash is to 
be made, I willsay, Berry Burton can raise the amount 
from —— estate, which amount I will. become responsi- 
ble for; so, if Berry have any feeling or disposition to 
save your property for your children, they can help. You 
can show this letter to Thompson ;:and if this arrange- 
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ment will do, write immediately, and I will put my hands 
to clearing, and bring a wagon or two, if necessary, to 
move your negroes. I will not involve myself, unless 1 
have the entire control of your property, and that at home; 
for I have no confidence in your plantation, and it is too 
far from home. But, if my propositions do not suit you, 
and you find you will have to sell a part of your property, 
it is a very favorable time for good prices’, &c. 

The writing signed by the defendant, containing the 
stipulation as to the redemption of the slaves, which was 
also made an exhibit to the bill, was in the following 
words: 

“State of Mississippi, \ Articles of agreement between 

Noxubee county. W. P. Swift and Theod, Swift, 
as follows: W. P. Swift having purchased from Theod. a 
lot of seventeen regroes—say, Edmund, valued at $850; 
his wife, Susan, valued at $600; boy Jack, at $400; Mar- 
tha, valued at $300; Stephen, at $200; Mary, $200; Fen- 
nel, $150; and child Handy, $100,—amount of the family, 
$2,800; July and child, $750; Chloe, $600; Olive, $650; 
Nicodemus, $700; Elijah, $450; Clark, $750; Joe, and 
his wife, Mary, valued at $1,500—if said Theod. Swift 
shall redeem, or cause to be redeemed, any part.of said 
negroes within seven years, I will deduct fifty dollars 
from the value of each grown hand, according to the 
above named prices; and the young negroes can be re- 
deemed, within two years at least, with the father and 
mother; if not in two years, to be redeemed at what they 
may be valued at, allowing for the growth of them; and if 
the above named negroes are not redeemed in seven years, 
the above obligation will be null and void. .March 8, 1850. 

: W. P. Swit.” 

The defendant answered the bill, admitting the com- 
plainant’s alleged application to him for pecuniary assist- 
ance, and his response by letter to that application; 
alleging that the complainant did not accept the proposi- 
tion made in said letter; and that it had no connection 
with the contract afterwards entered into between them ; 
admitting his execution of the writing dated the 3d 
March, 1850, but insisting that it was void as.a contract, 
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because executed on Sunday; and alleging that he ac- 
quired and held the slaves under an absolute purchase 
from the complainant, as shown by his bill of sale, dated 
the 4th March, 1850, which was made an exhibit to the 
answer. This bill of sale is in the usual form—acknowl- 
edges the receipt of $8,200, “in full payment for seven- 
teen negroes’’, (the names and ages of which are specified,) 
and contains a warranty of soundness and title The 
defendant further alleged in his answer, that the amount 
specified in the bill of sale, as the price of the negroes, 
was paid by his assuming a debt of $12,500, due from 
the complainant to one Thompson; and that the complain- 
ant executed to him his four (not three, as stated in the 
bill) notes for the difference between the two sums. 

On final hearing, on pleadings and proof, the chancel- 
lor dismissed the bill, but without prejudice to the insti- 
tution of an action at law, or the filing of a bill to compel 
the specific execution of the contract dated the 3d March, 
1850; and his decree is now assigned as error. 


Aex. & Jno. Wurrts, for appellant. ° 
Ws. M. Byrp, contra. 


R. W. WALKER, J.—1. Whether the instrument 
executed by the defendant on the 8d March, 1850, be con- 
sidered by itself, or in connection with the absolute bill 
of sale executed by the complainant on the next day, it 
is not, either in form, or in legal effect, a mortgage, but 
shows a sale of the slaves by the complainant to the. de- 
fendant, with the right secured to the former to repur- 
chase all or any of them, within the period, and on the 
terms specified in the first named writing. Buta contract, 
which is in form a conditional sale, will be treated as a 
mortgage, if it is shown by parol evidence that the object of 
the transaction, as understood by both parties, was to cre- 
ate a security fora debt: and in every case, where the ques- 
tion to be determined is whether a particular transaction 
is to be considered a sale (either absolute, or conditional) 
or a mortgage, this is the turning-point of the inquiry. 
For a mortgage is essentially a security for a debt; and 
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the rule is without exception, that when no debt exists, a 
mortgage is impossible. It is a necessary ingredient of a 
mortgage, that the mortgagee should have a remedy 
against the person of the debtor. , There can be no right 
of redemption on one side, unless there be the right of 
foreclosure on the other. 

In the present case, the evidence which is sct out in the 
record fails to satisfy us that the object of this transae- 
tion, as understood by both parties, was to create a secu- 
rity fora debt. As to the $8,200, the consideration paid 
for these negroes, it is not shown that the complainant 
remained under any obligation, express or implied, for its 
repayment to the defendant. On the contrary, the infer- 
ence is unavoidable, that the arrangement which the 
parties made did not create the relation of debtor and 
creditor between them, except to the extent of the differ- 
ence between the agreed price of the slaves, and the 
amount of the debt which the defendant assumed for the 
complainant. For this difference, the complainant exe- 
cuted to the defendant his four notes, as testified to by 
the witness Goodwin; but for the $8,200, the price at 
which the negroes were taken, no note, or other evidence 
of indebtedness, was given. If the defendant, upon such 
evidence as is set out in this record, had either brought 
an action at law against the complainant for the recovery 
of the $8,200, the agreed price of these slaves, or filed 
his bill praying a sale of the slaves, the application of the 
proceeds to the repayment of the purchase-money, and a 
decree against the complainant for whatever balance 
might still remain due, it is clear that he must have failed 
in the suit. , 

It is true that the contract seems to have had its origin 
in, or rather to have been preceded by, a proposition for a 
loan; and this, it is well settled, is a cireumstance which 
strengthens the inclination which, in cases of doubt, 
courts always feel, to consider the transaction a mortgage, 
rather than a conditional sale. For some reason which 
does not appear, the proposition which the defendant 
made by letter, in answer to the complainant’s appeal for 
aid, was not acceded to; and the arrangement which was 
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to any such relief; \In the ‘first place, the bill alleges, 
that the eontract between the’ parties. was a mortgage, not 
a conditional sale; whereas it was; in fact, a conditional 
sale, and not a mortgage. The eontract proved is,theré- . 
fore, not the-contract alleged. In the second place, the 
defendant would not, under the ‘contract, be chargeable 
with the hire of the slaves; and as the only offer to. re. 
deem, alleged in the bill, is one which was coupled’ with 
a demand for hire, and which, therefore, ‘the defendant 

had the right to refuse, it follows, that the complainant 
shows no right to relief founded on: the eontract.—Mur- 
phy v. Barefield, 27 Ala. 634; Farrelly v. Robinson,16 i. 
472; Casey v.’ Holmes, 10 ib. 777; Belk v. Thonipson, 
at the last term ;, McLeod: v..Powe, 12 Ala..9. 

Decree affirmed. 








STARKE vs. BLACKWELL axv WIFE; | 
| BILL IN EQUITY TO SUBJECT WI¥E’S SEPARATE ESTATE. 10 PAYMENT OF NOTE. | 


1. Proof of execution of note.—The issue in this ease being, whether 
the ,feme covert defendant executed the promissdry note which was 
sought to be charged upon her separate estate, and which pur- 
ported to be signed by her, jointly with her husband; one witness 
expressing the opinion that her signature was genuine, while four 
other witnesses testified, that the handwriting, though closely’ r re- 
sembling the defendant’s, was not hers; and the evidence showing 
that, when the note was ‘handed to the husband; and he was te- - 
quired to procure his wife’s-signature, he went with it towards the 
room occupied by himself and wife, and returned with her name 
signed to it,~Aeld, that the evidence was not sufficient to over- 
come the sworn denial of the answer. 


Appgat from the Chancery Court of Dallas. 
Heard before the Hon. James B. Oxarx. 


Tue bill in this case was filed by Thomas Starke, against 
Mrs. Sallie Blackwell and F. M. Blackwell, her husband ; 














JANUARY »TRRM, 1860. 155 
Starke v. Blackwell and Wife. 








and sought,to enforce payment, out of Mrs. Blackiwell’s 
separate estate, of a promissory note which purported to 
have been signed by her, jointly with her formerhusband, 
Joseph Cone, and others, and which was given: for.the 
hire of slaves. Mrs. Blackwell denied in her answer that 
she ever signed the note, or authorized any one else to 
sign it for her; and pleaded that fact in bar of the suit. 
The opinion of the court contains a sufficient statement 
of the evidence bearing on this controverted question of 
fact. On final hearing, on pleadings and proof, the chan- 
céllor held the evidence insufficient to overcome the deni- 
als of the answer, and therefore dismissed the bill; and 
his decree is now assigned as error. 


Gro. W. Gayix, for appellant. 
Byrp & MoreAn, contra, 


A.J. WALKER, ©. J.—The purpose of this suit is, 
to charge the separate estate of the feme covert, who is a 
defendant, with the payment of a promissory note, alleged 
to have been executed by her during a former marriage, 
the bonds of which were severed by divorcement. The 
execution of the note by the defendant is denied in a 
sworn answer, there being no waiver of the oath by the 
complainant. .The chancellor, deeming the testimony 
insufficient to overcome the denial of the answer, dis- 
missed the complainant’s bill. Avoiding the intimation 
of an opinion upon any other point in the case, we decide, 

‘that the chancellor’s view of the testimony was correct, 
and, upon that ground, affirm his‘decree. 

Protracted discussions of evidence, by an appellate court, 
are generally unnecessary and unprofitable, and should 
be avoided. They usually occupy space in the books of 
reports, without announcing any legal principle, or afford- 
ing precedents for the adjudication of other cases. But, 
as this case is of considerable importance, and the ques- 
tion of fact upon which it hinges is one of intrinsic diffi- 
culty, and the counsel evidently have a full conviction of 
right upon their respective sides, it seems due to the court 
that its decision should be vindicated by a brief statement 
of the reasoning which has led to it. 
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There ‘are five witnesses, (Rainer, Lodor, Craig, Per- 
rine, and Hatcher,) who give testimony of their.opinion — 
as to the handwriting of the defendant’s name. One of 
these witnesses (Rainer) expresses an opinion, that the 
handwriting is the defendant’s; while the other ‘four 
express the contrary opinion. From the testimony of 
Lapsley we learn, that after the note was signed by Cone, 
the defendant’s husband, and delivered to one of the 
complainant’s agents, it was returned to Cone, with the 
exaction that he should procure his wife’s signature; and 
that he took the note, went towards the room occupied 
by himself and his wife, and returned in a short time, 
with her name to the note. ‘These facts fall far short of 
demonstrating the execution of the note by the,defend- 
ant; because it neither appears that Cone, while he was 
absent with the note, went into his room, nor, if he did, 
that his wife was there, or that he saw her-at all. These 
facts show, that the name of the defendant was, affixed at 
a time different from that at which her, husband. signed 
his own name, and afford a refutation of the argument, 
that because Cone’s own signature indicates that he was 
too drunk to have committed.a forgery at the time when 
he signed his own name, he must have been drunk and 
incompetent to have imitated his wife’s signature at the 
time when her name was ‘affixed to the note. But*the 
important deduction from those facts is, that Cone had 
an opportunity, unobserved, to sign his wife’s name to 
the note, and that no other person had such opportunity. 
It is proper also to obsetve, just here, that Cone is proved 
to have been an expert. pensman; and the inference is 
legitimate, that he was familiar with his wife’s hand- 
writing. From the premises above stated it.is a necessary 
inference, that either the defendant herself signed her 
name, or that her husband, an expert pensman, and famil- 
iar with her handwriting, signed her name, imitating her 
handwriting. With the latter of these alternative propo- 
sitions, the testimony of all. the five witnesses, who give 
their opinions as‘to the handwriting, harmonizes. 

Several of these five witnesses say, that the name of the 
defendant as written bears a striking resemblance to her 
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handwriting, and that they would not probably. have sus- 
pected its genuineness, had it not been disputed; but, 
being invited to a scrutiny of the, handwriting by. the 
controversy as to the genuineness of ‘the signature, they 
are enabled to discover differences from the formation of 
the letters and the character of the marks, peculiar to 
the writing of the defendant, which lead to the opinion 
that the signature is not genuine. Upon the supposition 
that the defendant’s name was written by her husband, 
and her handwriting imitated, we would look for jus‘ 
what we find in this case,—a failure on the .part of as 
many as one-fifth of those not peculiarly skilled in: judg- 
ing of handwriting to detect the forgery, and a detection 
by the others only after they had been led to makea 
scrutinizing examination. Therefore, the fact that one 
witness, out of five, thought the name to bein her hand- 
writing, and that the others attained a. different: conelus 
sion only after a close examination, proves merely that 
there was a striking resemblance, and is consistent with 
the supposition of a skillful forgery. Indeed, it is pre- 
cisely what may always be expected where there is an 
ingenious forgery. 

There are other facts in proof, which we proceed to 
notice, tending to support the testimony of the four wit- 
nesses, who express the opinion that the name of the 
defendant is not in her handwriting. The differences 
shown to have existed between the signature to the note 
and the defendant’s accustomed writing, are such as would 
be likely to occur in an attempt by a man, handling the 
pen expertly, to imitate the handwriting of a lady who 
(as we infer was the case with the defendant) did not write 
a great deal, and was not expert in writing. One of the 
witnesses (Warford) testifies, that there is a resemblance 
in the writing of the defendant's name to the handwriting 
of Cone. Lapsley, another witness, shows that Cone 
desired the note to be taken without the signature of his 
wife, and at first delivered it without her signature. From 
this testimony it is a legitimate inference, that Cone was 
reluctant to ask his wife’s signature; either beeause he 
felt a delicacy in doing so, or because he apprehended'a 
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refusal on her part; and there was, therefore, a motive 
for his affixing her signature without her consent. We 
thas have the opinions of four witnesses, that the defend- 
ant’s name is not in her handwriting, corroborated by 
other facts, and opposed by no greater conflict of opinion, 
than will probably always be found in cases where signa- 
tures have been forged with any degree of skill. 

To overcome the strong case thus made out for the de- 
fendant, the complainant has the testimony of the wit- 
nesses Taylor and Sims, as to the defendant’s declarations 
not: yet noticed. To the declarations proved by Taylor 
we attach but: little importance. It is neither unreason- 
able, nor unusual, that a married woman should speak of 
her husband’s debt as a burden common to him and her- 
self. The defendant has attempted to assail the character 
of the witness Sims; but it must be conceded to the com- 
plainant, that the attempt was ineffectual, and that we 
are not justified by the evidence in refusing to credit his 
testimony on the score of bad character. We- will not 
attempt to reconcile the declarations, proved by this wit- 
ness, with the other testimony, or with the supposition 
that the defendant did not execute the note. If the decla- 
rations were made, without any qualification, precisely as 
they are stated: by the witness, they would weigh very 
heavily against the conclusion that the defendant did not 
execute the note. But, in determining. what influence 
should be conceded to these declarations, it is proper to 
consider that they are proved after the lapse of several 
years; that they appear to have been made incidentally, 
in a-conversation having reference to the mistreatment of 
the defendant by her husband and its cause; that they 
were not made with any deliberation, or with any view 
to their effect as evidence against the declarant; that they 
were not addressed to the witness, and did not concern 
him in any way; that there seems to have been nothing 
to impress the. precise language used upon the memory 
of the witness; and that the witness professes most 
strangely to have forgotten who were present, and to 
whom the conversation was addressed, and thus indicates, 
either a frailty of memory, or an intention to so shape 
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“his testimony as to avoid contradiction or explanation. 
To these must be added the farther consideration, that 
the nature of the declarations is such that a very slight 
-alteration of the language, either from imperfection of 
memory, misapprehension, or design, might change their 
effect. Declarations, made and proved under such cir- 
cumstances, should be received with caution, and they 
must weigh with a heaviness largely diminished,on account 
of the considerations above stated, in the scales against 
opposing evidence.—Garrett v. Garrett, 29 Ala. 489. 

We have noticed all the evidence in this case, which 
‘has an important bearing upon the point of controversy. 
‘It is incumbent upon the complainant to sustain the alle- 
gation denied, by what would be at least equivalent to the 
positive proof of one witness, supported by corroborating 
circumstances. After allowing to the defendant’s testi- 
mony its proper effect, in contradicting and neutralizing 
‘the complainant’s, we-are forced to the conélusion, that 
if the balance of proof is not on the defendant’s side, the 
complainant is at least left without the measure of proof 
‘necessary to overcome the denial of the answer. 

‘The chancellor’s decree is affirmed. 





COLEMAN vs. “CAMP. 


c 


[BILL IN EQUITY ‘BY ADMINISTRATOR FOR ACCOUNT AND RECOVERY OF 
PROPERTY. | 


1. Bequest construed to create life-estate in widow, charged with support and 
edueation of grand-children.—W here a testator, by the second clause 
of his will, devised and bequeathed to his wife all the property of 
whieh he might die possessed, ‘‘ during the term of her natural 
life, to be by her kept together” on his plantation “for the pur- 
pose of supporting her, and for the support and education of my 
[his] five grand-children” ; and, by the fourth clause, devised a 
tract of land to one of his daughters, “which,” he declared, ‘is 

. excepted out. of .the life-estate heretofore given:tomy wife,”’—held, 
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that the widow took:theentire, life-astate, charged with the support 
and education . of the grand-childrep, and not in trust for their 
benefit equally with herself. 

2. When administrator Cannot come ‘nto equitie—The administrator of 
‘a deceased ténant for lifé cannot come into equity, to recover pro-- 
perty which he claims as emblements accruing during the year in 
which his intestate died ; his remedy at law. being. adequate and 
eomplete. 





Appeal. from the. Chancery Court of Choctaw. 
Heard before the Hon. James B. Cuark. 


Tue bill.in this case was filed by Wilie J. Coleman, as 
the, administrator of Mrs. Rebecca Kemp, deceased, (w ho 
was the widow,and administratrix ef her deceased hus- 
band, Joseph Kemp,) against James Camp, both indi- 
vidually and as,surviying administrator with the will 
annexed. of said Joseph. Kemp, W..A,.J. Cahoon and 
wife, and the.ehildren of Washington Kemp, deceased ; 
Mrs.,Cahoon and Washington Kemp, being children of 
said Joseph Kemps. Its object was.to,recover certain per- 
sonal property, which the complainant claimed as belong- 
ing to the estate of his intestate under the will of said 
Joseph Kemp; being chiefly Mrs. Kemp’s accumulations 
during her lite from: the property in which. she had a life-. 
estate under her said husband’s will, and the crops grow- 
ing on the plantation at the time of her death in August, 
1826. Joseph Kemp. died in the latter part of the year 
1852, having made and published his last will and testa- 
ment, which was duly agmitted to probate after his death, 
and which contains the following clauses : 


“* First, I wish all my just debts. and funeral expenses 
paid, out of any funds im the hands of my exccutrix, as 
soon after my decease as. possible. _ Secondly, I give and 
devise unto my wife, Rebecca Kemp, all the property, 
both real and personal, of which LI may die possessed, 
(except-as heveimafter.exeepted,) during the term. of her 
natural life; to-be by-her kept together, on my planta- 
tion on which I now reside, for the purpose of support- 
ing my said wife, and for the support and education of 
my five grand-children, the children of my son, Washing- 
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ton Kemp, deceased; and after her death, then said pro- 
perty and estate to be disposed of as follows: Thirdly, I 
give and devise unto my grand-children, sons of my son, 
Washington Kemp, deceased, (to-wit, Edward T. Kemp, 
James W. Kemp, John M. Kemp, and Robert W. Kemp,) 
to take effeet after the termination of the aforesaid life- 
estate, all that parcel of land lying on the Tombigbee 
river, known as the ‘Kemp Landing tract’, it being the 
plantation on which I now reside; also, all my lands ad- 
joining said plantation; to them, and to the survivor of 
them—that is, [if] any of said children should die before 
majority, then the share of such deceased child or chil- 
dren shall vest in the survivor or survivors of them, pro- 
vided such deceased shall have no children of his own; 
-then to such children, if any there be, and to their heirs 
forever. Fourth, I give and devise unto my daughter, 
Mary Ann Rebecca Cahoon, wife of William Cahoon, all 
that tract of land known as the ‘ Philibar tract’, contain- 
ing one hundred and twenty acres, together with the 
appurtenances; which is excepted out of the life-estate 
heretofore given to my wife, and is to vest in the said 
Mary Ann Rebecca at my death, for her sole and separate 
use and benefit during her life, and after her death to the 
children of her body lawfully begotten; but, if she die 
without children, then said tract of land, with the appur- 
tenances, to go to the children of Washington Kemp, 

deceased, share and share alike, to the exclusion of her 
said husband. Fifth, I give to my daughter, Mary Ann 
Rebecca Cahoon, wife of William Cahoon, one hundred 
and fifty dollars per annum, to be paid to her annually by 
my executrix, for her separate use and support, for the 
term of twénty years, or until such time as the general 

distribution of my estate shall take place, and no longer. 

Sixth, If my Rebecca shall die before the youngest of my 

grand-children becomes of age, then I wish my property 

kept together on the plantation on which I now reside, 

until the said youngest child becomes of age; then, after 

all the legacies are paid and confirmed, the residue of my 
property, both real and personal, I wish distributed equally 
among my five grand-children, children of said Washing- 
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ton Kemp, and my daughter, Mary Ann Rebecca Cahoon, 
wife of William Cahoon; giving to my said daughter 
one-sixth part of said residue, for and during her natural 
life, and after her death to the children of her body; and 
if she dies without children, then to my said grand-chil- 
dren, children of Washington Kemp, deceased. Lastly, 
I hereby constitute my wife, Rebecca Kemp, executrix of 
this my last will and testament, hereby revoking all former 
wills by me heretofore made. In testimony whereof,” &e. 
_ The chancellor held, that Mrs. Kemp took a life-estate 
in the property, subject to a charge for the support and 
education of the grand-children; and that the complain- 
ant had an adequate and complete remedy at law. He 
therefore dismissed the bill for want of equity, but with- 
out prejudice to the institution of an action at law; and 
his decree is here assigned as error. 


T. Reavis, for appellant. 
Lomax & PrIncE, contra. 


STONE, J.—If the rights of Mrs. Kemp rested alone 
on the second clause of the will, we would be strongly 
inclined to hold, that she took the life-estate in trust for 
the equal benefit of herself and the children of Washing- 
ton Kemp, deceased. The same words are employed in 
that clause to confer on each their respective interests. 
The fourth clause, however, sheds light on this question, 
and leaves us no room to doubt, that Mrs. Kemp was the 
chief object of testator’s bounty; and that his object was 
simply to incumber her life-estate with the support and 
education of his grand-children. That clause, after making 
a devise to testator’s daughter, Mrs. Cahoon, of a tract of 
jand, employs this emphatic language—“ which” [the land 
devised] ‘is excepted out of the life-estate heretofore given to 
my wife.” This is the testator’s exposition of the lan- 
guage found in the second clause, and confers on Mrs. 
Kemp a life-estiate in the property devised and bequeathed. 
McCroan v. Pope, 17 Ala. 612. 

[2.] Under this view, complainant had a complete and 
adequate remedy at law, and his bill was without nawty. 

Deeree of the chancellor affirmed. 


4 
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CAMP vs. COLEMAN. 


___[TROVER FOR CONVERSION OF PERSONAL PROPERTY. | 


1. Bequest to widow and executrix construed as enuring to her individually, 
and not offcially—Under a devise and bequest in the following 
words: “I give and devise to my wife Rebecca all the property, 
both real and personal, of which I may die possessed, (except as 
hereinafter excepted,) during the term of her natural life, to be 
by her kept together, on my plantation on which I now reside, for 
the purpose of supporting my said wife, and for the support and . 
education of my five grand-children, the children of my deceased 
son Washington; and after her death, then said property and estate 
to be disposed of as follows,”—whatever interest vests in the widow, 
she takes individually, and not as executrix ; and if a trust is there- 
by imposed upon her, it does not attach to the office of executrix, 
nor pass on her death to her co-administrator. 

2. Assent to legacy.— Where a life-estate in the bulk of the testator’s 
property, consisting of lands, slaves, &c., is given to his widow, 
who is also appointed executrix ; and who afterwards procures the 
probate of the will, and qualifies as administratrix with the will 
annexed,—her continuous use of the property during her life, in 
accordance with the provisions of the will, is an implied assent to 
her own legacy, which involves an assent to the legacy to the re- 
mainder-men. 


AppraL from the Circuit Court of Sumter. 
Tried before the Hon. Wo. S. Mupp. 


Tuts action was brought by James Camp, as the admin- 
istrator with the will annexed of Joseph Kemp, deceased, 
against Wilie J. Coleman, to recover damages for the 
conversion of fifty-nine bales of cotton and twenty-five 
cords of wood. The case was tried on an agreed state of 
facts, which is thus stated in the bill of exceptions: 

“‘ Joseph Kemp, the plaintiff’s testator, died in 1852, 
and his will was afterwards duly admitted to probate; a 
copy of which will is made apart of this agreement.” 
[This will is set out at length in the report of the chan- 
cery case between these same parties, (p. 160) and needs 
not to be repeated here.] ‘Rebecca Kemp, the widow of 
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said testator, did not dissent from the will, nor did she 
qualify as sole executrix; but, at her instance, and with 
her consent, letters of administration with the will an- 
nexed were issued, by the probate court of Choctaw county, 
to herself and the plaintiff in this action; and they were 
duly qualified as administrators, and acted as such jointly 
up to the death of said Rebecca; after which time, plain- 
tiff continued to act as sole administrator, and is still 
acting in that capacity. After the death of said testator, 
the said Rebecca continued to reside on the plantation 
mentioned in the will, and took possession of the personal 
property therein bequeathed, and used and managed the 
same, and kept up the plantation, with a wood-yard there- 
to attached, according to the provisions and directions of 
the will. The said wood-yard constituted a part of the 
tract of land on which said testator resided at the time of 
his death, and was kept up by him for selling and sup- 
plying wood to steamboats on the river; and said wood- 
yard was kept up after his death as it had been before. 
During the aforesaid joint administration, said adminis- 
trators paid off all the debts of the testator, and the 
charges upon the administration, under the will and other- 
wise; and said Rebecca also supported and educated the 
testator’s grand-children, as directed in the will, out of 
the proceeds of said property. In the course of her ad- 
ministration and management of the estate as aforesaid, 
the said Rebecca employed the negroes and other forces 
on said plantation, during certain seasons, as the testator 
had done, in getting wood for said wood-yard, which was 
collected and deposited therein; and a part of said wood, 
so collected and deposited by her, remained there, and 
was unsold at her death. In the year 1856, said Rebecca 
planted and cultivated a crop of cotton, partly on said 
plantation, and partly on an adjoining tract of Jand, which 
she had previously purchased, for herself, from the defend- 
ant. Said crop was planted and cultivated by her with 
the slaves and other planting force of the estate, and was 
not matured at her death. Said Rebecca died in July, 
1856, intestate, and still indebted for the said land pur- 
chased from the defendant. Soon after her death, the 
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defendant, having duly qualified as her administrator, 
entered upon the testator’s said plantation and the land 
purchased from himself, claiming as such administrator, 
and took possession of the slaves, and other personal 
property thereon, and continued the cultivation of the 
crops thereon growing, and gathered said crops when ma- 
tured, and housed them on the plantation which was of 
the testator’s estate; and all this he effected solely with 
the slaves and other forces of the testator’s estate, of 
which the said Rebecca died possessed. . ‘lhe said Rebecca 
in her life-time, and.the said defendant after her death, in 
cultivating said crops,.and gathering the same, and also 
in collecting wood.for said wood-yard, did not use or em- 
ploy therein any other labor or planting force than that 
which belonged. to the. estate of said Joseph Kemp, and 
which was in the. hands of said Rebecca at the time of 
her death. .The said crop of cotton was also ginned by 
said, defendant, with the same force, on a cotton-gin on: 
the plantation of said Joseph Kemp, which: had been 
purchased by said Rebecca in-her life-time, for the use of 
said plantation, and was paid for by her out of the pro- 
ceeds of said testator’s estate in her hands. . The-cotton 
sued for in this action is the same cotton so gathered and 
ginned by the defendant; about two-thirds of said cotton 
being made on the plantation of said testator, and the 
residue on the land purchased by said Rebecca. On the 
llth January,.1857, said defendant also took and con- 
verted to his own use the said cotton, amounting to fifty- 
nine bales, and of the net value of $3,367 23; and took 
and converted —— cords of wood lying at said wood-yard, 
and which had been deposited there by the said Rebeeca 
as aforesaid, valued at $43 75. The property so taken 
and converted by.the defendant, he claims to have and 
held as administrator of the estate of said Rebecca, and 
has refused to deliver up or account to plaintiff for the 
‘same, or any part thereof.” 

“This being all the evidence, the court charged the 
jury, that, conceding it all to be true, the plaintiff could 
not recover ‘in this action”; to which charge the plaintiff 
excepted, and which he now assigns as error. 
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Lomax & Prince, for the appellant.—The will does 
not give Mrs. Kemp any estate or interest separate or dif- 
ferent from that which the grand-children take. She was 
to receive the income in trust for them and herself, for 
their and her own support. The interest which she takes 
is described and limited in the same terms, and by the 
same words, as that which the grand-children take. Their 
support and: education is no more a charge on her estate, 
than her support is a charge on theirs. She has tro more 
right than they have to appropriate the entire income, or 
more than sufficient to satisfy the declared object—that 
is, a support according to their relative wants and néces- 
sities. For analogous cases, see Fellows, Wadsworth & Co. 
v. Tann, 9 Ala. 999; Jasper & Maclin v. Howard, ‘12 ib. 
652; Spear v. Walkley, 10 ib. 8328; Nimmo v. Stewart, 
21 ib. 682. The accumulations arising from the property, 
after providing for the support of the widow and the 
support and education of the grand-children, bélong to 
the general fund for distribution. The widow takes as 
executrix and trustee; and, as an express provision is 
made for her, the implication arises that the surplus falls 
into the corpus of the estate.—1 Jarman on Wills, ‘461, 
462, 465. 


T. Reavis, contra.—The second clause of the: will, con- 
strued in connection with the third and fourth, gives the 
widow a life-estate in the property, charged with the pay- 
ment of debts and funeral expenses, the support and edu- 
cation of the grand-children, and the payment ofan 
annuity. to Mrs. Cahoon. The words on which the appel- 
lant relies, do not limit, reduce, or divide the estate given 
to the widow, but merely show the motive for the bequest. 
See McCroart v.. Pope, 17 Ala. 612; Wallace v. Dold, 
3 Leigh, 258; Barnes v. Simms, 5 lred. Eq. 899; Moore v. 
Gamble, 1 Stockton, (N. J.) 246; Crawford v. Patterson, 
11 Grattan, 364; Bradshaw v. Ellis, 2 Dev. & Bat. Eq, 22. 


A. J. WALKER, OC. J.—The second clause in the will 
of Joseph. Kemp contains a bequest to Mrs. Rebecca 
Kemp, and vests her with a life-estate in the property 
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therein referred to. Whether she took the title subject 
to a trust in favor of the testator’s grand-children, is a 
question which does not arise in this case, but which i is 
eonsidered in the chancery case between the same parties 
at the present term. Whatever interest was vested in 
Mrs. Kemp by that clause of the will, she took as an in- 
dividual, and not as executrix. If a trust was thereby 
ereated and imposed on her, it was one which did not 
belong to the office of executrix, and did net pass to her 
co-administrator on her death.—Hitchcock vy. United 
States Bank, 7 Ala. 434; Lucas v. Price, 4 ib. 682; Per- 
kins v. Moore, 16 ib, 14; Hill on Trustees, 237, note 1; 
1 Lomax on Ex’rs, 868; Conklin v. Egerton, 21 Wen- 
dell, 448; Wells-v. Comme, 1 Ohio, (Ham.) 813; Judson 
v. Gibbons, 5 Wendell, 228. 

[2.] Mrs. Kemp’s continued use of the property con- 
veyed by the second clause of the will; in pursuance to 
the provisions and directions of the will, authorizes the 
implication of an assent to her legacy.— Walker v. Walk- 
er, 26 Ala. 262; George v. Goldsby, 23 ib. 826; ‘Gantt v. 
Phillips, 28 i. 275; 2 Williams on Ex’rs, 1180. The as- 
sent to the vesting of the estate for life, was an assent to 
the legacy in remainder; and consequently, upon the 
death of Mrs. Kemp, the property went to the remain- 
der-men, and did not return to the personal representative 
of the testator.—See the authorities collected in Shep- 
herd’s Digest, 187, § 5. The plaintiff had no title to the 
property in controversy, and the ruling of the court below 
was correct, 


Judgment aflirmed. 




















CAIN vs. GIMON,. 


[SILL IN EQUITY TO SET ASIDE SALE UNDER MORTGAGE. | 


1. Effect of amendment of bill.—So far as the équity oe ie bill is doit: 
cerned, an amendment takes effect as of thed rad aipsat 
bill... 

2., What amendments are allowable.—A. mere s:dvingiaicaiy * repug- 
nancy, between the-allegations of the original. and, amended bills, 
"does not render the allowance of the amendment i 
thust be an indorsistency, or répugnancy, in the purpd 
bill, as contradistinguishéd from a modification of the 

3. Purchase by mortgagee at mortgage sales who: may impeach. ityand' on 
what ground-—The wife,of the mortgagor, ces “underia . 
tary conveyance from her husband. subsequen ia Syn oe 
may, in equity, impeach the validity ‘of ssa nuider. ‘the are 
‘gage; and if*her bill allegés that the dr ite debt’ wae a nearly 

‘(ifnot quite) paid, that.the mortgagee céncéAled from her the true 
state of the account between himself. and the mortgagor, had'the 
property sold for a pretended debt, greater thah was actually due, 

and, in effect, became himself the _purchaser at t the sale, bs, makes 

t a case for equitable 1 relief. 

4. Of todo cyuity Th & bi filed’ by a voluntary purel er from the 
-thortgagor, seeking to set aside the saléunilér the the mi on'thie 
~ground of frand,: and to'be let/in,to‘tedéem, ‘an’ averment. that 
the complainant isready to pay the amousit. admitted to be due 
‘on the, mortgage debt, ‘and hereby tenders that amount, or any 
other sum that may be | found due, and submits herself to this court 

3 Ale } H4% “forts decrée ih that behalf”, is a stifficient tender.” 
a + i 5. Estoppel against tenant from denying landlord’s title, —Tileabeeptance 
OS of a.lease from a stranger, by a party who, isin: possession of land, 
AG « cy if done “in ignorance of his rights,” does not estop him from af- 
Fr” ad 3 terwards impeaching the validity*of such stranger’s title. 

Bb 168 6. Who ma y take adyantage of usury.—The wife of the mortgagor, claim- 
wr 4 mt | ing under a subsequent voluntary conveyance from her husband, 
sila rh! and seeking to impeach the validity of the sale under the mort- 

) 24 3 ) gage, and to be let in to redeem, cannot take advantage of usury 

in the mortgage debt. 


APPEAL from the Chancery Court at Mobile. 
Heard before the Hon. James B. Cuark. 
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‘Tue original bill.in this ease was filed, on the 5th No- 
vember, 1857, by Mrs. Mary Jane Cain, suing by her next 
friend, against Dominique Gimon, J. R. Lassabe, and 
Alphonse Hurtel. Its object was, to set aside as fraudu- 
lent a sale made under a mortgage, or deed of trust, made 
by Lassabe as trustee; to bave the accounts between the 
mortgagor and mortgagee re-stated, and a redemption 
allowed. to the complainant, who was the wife of the mort- 
gagor. The mortgage was executed on the 11th Septem- 
ber, 1851, by William Oain, then the husband of.the 
complainant, and conveyed a certain lot in Mobile to said 
Lassabe as trustee, to secure the payment of a promissory 
note for $325, given by said Cain on that day to said Gi- 
mon, and,payable twelve months after date; “said Cain 
to be permitted to remain in the possession of said lot 
until default, and the lot to be sold, in case of default, at 
said Gimon’s request, at publi¢ auction, to the highest 
bidder for cash, after advertisement for at least ten days; 
the proceeds of ‘said sale to be applied to the payment of 
the expenses thereof, then to the payment of the note, 
and the remainder (if any) to said Cain.” The sale under 
this mortgage was made on the 13th October, 1856; and 
the trustee executed a deed to John Conche, as the high- 
est bidder, upon the consideration of $300. On the 15th 
November, 1856, Conche sold and conveyed his interest, 
by quit-claim deed, upon the consideration of $500, to 
Gideon M. Parker, who, on the 27th May, 1857, by a 
similar deed, and upon like consideration, sold and con- 
veyed:to Gimon. The bill charged that Conche, in 
becoming the purchaser at the trustee’s sale, “was in fact 
only the creature of Gimon; that the purchase by said 
Conche, and by said Parker from him, and by Gimon 
from Parker, were all merely colorable; that no money 
in fact really passed; but that the transactions were so 
done for, and at the request of said Gimon.”’ 

The complainant asserted an interest and title in the 
mortgaged premises under a voluntary conveyance from 
said William Cain, her husband, dated the 27th October, 
18538; by which the premises were conveyed, in consider- 
ation of natural love and affection, to William J. Provost 
12 
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as trustee, “for the sole-use; profit and benefitiof the said 
Mary Jane Gain and the: heirs of her body.” This deed 
was duly recorded, and the trust: was accepted ‘by Provost; 
but, on the 25th January, 1856, on the application of the 
complainant, the chancery court removed: 6aid ‘Provost, 
and appointed Alphonse Hurtel as trustee in his stead. 
The bill sought to have the sale ‘under the:mortgage set 
aside, and the accounts between Cain and Gimon re-stated, 
on the ground of fraud in the sale,*and of usury inthe 
mortgage debt. The usury is thus-charged in.the ‘origi- 
nal bill: “Complainant is informed ‘and: believes, and 
therefore charges, that the origin of said deed of trast 
from Oain to Lassabe as trustee was as follows: Cain bor- 
rowed from Gimon the sum of $250, for twelve monthis ; 
Gimon loaned said sum to him in consideration ‘ofthe 
usurious interest of two-and-a-half per cent. per month; 
and said Cain gave Gimon his promissory note for $325, 
(which ineluded the principal sum loaned.and one year’s 
interest thereon,) and made said deed of trust to secure 
the payment of said note. Complainant is informed and 
believes, and therefore charges, that said Cain ‘paid to 
said Gimon, and to said Lassabe for him, at three:several 
times, as interest on said note, the sum’ of $225. in all; 
but she does not know the precise times of said. payments, 
and seeks a disclosure of the same from said Gimon and 
Lassabe.” 

The 15th paragraph of the original bill was as follows: 
“Complainant charges, that said sale was made, as she is 
informed and believes, in fraud of her rights, and with 
the intention on the part of said Gimon to injure her: 
that said Gimon knew her poverty and helplessness, :and 
that she was the: beneficiary under the deed to Provost, 
and that her husband had abandoned her; yet said Gimon 
concealed the true state of accounts between him and 
said Cain, pretended that much more was‘due than was 
the fact, and finally directed his said trustee (Lassabe) to 
advertise and sell under his trust. The sale wasfor:cash, 
and environed with such suspicious circumstances ‘that 
no stranger would bid; and said Gimon was thus enabled 
to have it knocked down to said Conche, who was in fact 
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his creature in the transaction.”” An amendment of the 
bill was afterwards allowed, by which this paragraph was 

stricken out, aud the following inserted in lieu ‘of it: 
“ Complainant, though she is not informed of the actual 
state of the accounts between said Cain and Gimon, and 
of the manner in which they were made up at the: time 
of the sale by said Lassabe, is informed and believes, and 
therefore charges, that the debt for which said deed of 
trust to Lassabe was made, amounted to only $250; that 
divers payments were made on the same by said’ Cain; 
that said Gimon overcharged his account, by compound- 
ing the interest, and by assuming the original debt to 
have been $325, instead of $250, the amount actually bor- 
rowed from him by Cain; that said accounts were made 
up by said Gimon and Lassabe, in the absence of, and 
without submitting them to said Cain, or to complainant, 
or to her said trustee, although said Lassabe, as well as 
said Gimon, had notice of said deed to Provost as trus- 
tee; that said Gimon did not credit said account with 
the amount which he received from Crevallaire,—the 
property conveyed to whom by said Gimon, this con- 
plainant charges, was worth at least $400 at the time of 
the conveyance; that the result of said accounting, what- ° 
ever it was, was unjust to, and a fraud upon this complain- 
ant; that said fraud was deliberately perpetrated by said 
‘Gimon, and carelessly acquiesced in by said Lassabe with- 
out examination and investigation; and that the sale of 
said property by Lassabe, under said deed, was conse- 
quently made on false and fraudulent, grounds.” 

The 16th paragraph of the original bill was as follows: 
“Complainant is informed and believes, and therefore 
charges, that the actual amount due to said Gimon,.at 
the time of said sale, was less than $50; but, being igno- 
rant of the sum that may be really due, and said Gimon 
fraudulently claiming the property as his own, complain. 
ant is not in a situation to make a tender to fn which 
she would willingly do,” This paragraph was also ticllin 
out. by amendment, and the following inserted in its stead: 
“Qomplainant further saith, that she is informed and 
believes, and therefore charges, that without the credit 
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on. said Cain’s account of any sum whatever for the sale 
to, Crevallaire by Gimon, said Cain’s debt to Gimon was 
not actually more than $50, if so much, at. the time of the 
sale by Gimon; and complainant, hereby tenders. that 
amount to said Gimon, and is ready to. pay, that amount, 
or.any other sum. that may be found due by Cain to him, 
and submits herself to this court for its decree in that 
behalf.” 

ln reference to the sale to Crevallaire, alluded to in the 
amendments above copied, the original bill alleged, that 
William Cain, on the 1st December, 1854, sold aad con- 
veyed to Margaret Crevallaire, in consideration of $200, 
a portion of the mortgaged premises; that this portion of 
the premises.was included in the deed to Provost as trus- 
tee, but was not sold under the mortgage; and that the 
complainant did not join with her husband in the con- 
veyance. The amended bill added, “that Gimon, in 
January, 1855, made a deed of said land to said Margaret 
Creyallaire, for a valuable consideration paid by her to 
him, (how much, complainant is not informed ;) and that 
said Gimon, at the time he made said deed, had notice of 
the existence of said deed to Provost, as ‘trustee, for the 
benefit of the complainant.” | 

The original bill alleged, that the complainant had been 
in possession of the premises sold by’ Lassahe, since the 
removal of Provost as her trustee, in January, 1856; that 
neither Conche nor Parker ever demanded rent of her; 
“that said Gimon, after Parker conveyed to him, called 
on her to take a lease, which she did in ignorance of her 
rights’’; that this lease expired on the 1st November, 1807; 
and that Gimon afterwards notified her to quit the prem- 
ises, ‘and sued her for $20 arrearsof rent. _ 

The prayer of the original bill was, that Gimon might 
be enjoined and restrained from the further prosecu- 
tion of his action at law; that the loan of money by Gi- 
mon to Cain might be decreed usurions; ‘that the sale 
by Lassabe, and the deed to Conche, be annulled and 
vacated; that the other deeds, completing the circuit of 
fraud whereby the property got to Gimon, be declared 
void ; that it be referred to the master to state the accounts be- 
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tween said Cain and Gtimon, and. that the court make such order 
and decree in the premises as equity and good conscience de- 
mand.” The amended Dill struck ‘out the words which 
are italicized, and, in’ lieu of them, inserted’the follow- 
ing: “Complainant prays, that said Gimon and his said 
trustee be held to account to her, as the beneficiary ‘under 
said deed to Provost, for so much money as may be due 
to said Cain upon a full and ¢omplete settlement of the 
accounts between him and said Gimon; that it be referred 
to the master to state the accounts under the direction of 
the court, and that the court would grant:such other and 
further relief in the premises as in equity and good con- 
science she may be entitled to.” ) 

The chancellor sustained a demurrer to the bill, as 
amended, for want of equity; and his decree is now as- 
signed as error. 








Wm. C. Easton, for appellant. 
L. 8. Lupg, contra. 


STONE, J.—In Blackwell v. Blackwell, 83 Ala. 57, 
we said, “‘ All amendments, which are properly allowed, 
take effect, so far as the equity of the bill is concerned, 
as of the date of the original bill.’ So, if the amend- 
ment was properly allowed, and the bill as amended con- 
tains equity, it should not have been dismissed for any 
defect in the original bill. 

[2.] It is contended, however, that the amendment: 
makes a new case, and should not have been allowed. In 
Ingraham v. Foster, 31 Ala. 123, we considered this ques- 
tion, and held that, “to make an amendment improper, 
it is not enough that there be a mere inconsistency or 
repugnancy of allegation. There must be an inconsistency 
or repugnancy in the purposes of the bill, as contradis- 
tinguished from the modification of the relief. One of 
the purposes of a chancery amendment is to correct an 
erroneous statement of the facts.’’ To the same effect is 
Blackwell v. Blackwell, supra. The amendment in this 
case was allowable, and it does not make a new case. 

[3.] It is further urged against the relief/sought in this 
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case, that Mrs, Cain, not being a party to the trust deed 
from Cain to Lassabe-for the benefit of Gimon, can not 
object: to any irregularity in the sale. Brown v. Lips- 
Comb, (9 Porter, 472,) Foster v. Goree, (5 Ala. 424,) Gary 
v. Colgin, (11%. 514,) and Herbert y. Hanrick, (16 ib. 581,) 
are cited in support of this pdsition. In each of these 
cases, the question arose in actions at law; and in each 
case, the attempt was made, in acollatéral proceeding, to 
pronounce the title defective. There is a marked distine- 
tion between thé cases cited and the one we are consider- 
ing. The-deed executed,by Mr. Cain to Provost, in trust 
for the sole use and benefit of Mrs. Cain, though volun- 
tary, had the effect of conveying away all the interest 
which Mrs. Cain had in the lot. This interest, as against 
Gimon, and Lassabe his trustee, was an equity of redemp- 
tion. Then, Mrs. Cain, the complainant, succeeded in 
equity to all the rights which had remained in her hus- 
band. One of those clear rights was, to pay off the mort- 
gage debt, and redeem the land. The bill alleges, that 
the mortgage debt was nearly or quite paid; and that 
Gimon, by concealing the true state of the account, and 
falsely stating it, perpetrated a fraud on complainant, and 
procured the land to be sold under a pretended debt, 
much. larger than the real hability. The bill further 
charges, in effect, that Gimon was the real purchaser at 
the trust sale. The fraud charged in the bill, if admitted 
or proved, is sufficient to set aside the sale—made, as it is 
charged, to the beneficiary—and to let in Mrs, Cain to 
redeem> 

[4.] The amended bill contains a sufficient tender in 
cases like this.—Nelson v.. Dunn, 15 Ala. 501; Billings- 
lea v. Ware, 32 ib. 415. 

[5.] The bill, as it is amended, offers a sufficient excuse 
for the delay in filing the bill, and for accepting a lease 
under Mr. Gimon,—Shelton v. Carroll, 16 Ala. 148, 153. 

[6.] Under our decisions, Mrs. Cain can not make the 
defense of usury, that being a personal defense.—See 
Cook v. Dyer, 3 Ala. 643; Sayre v. Fenno, ib. 458; Harbin- 
son v. Harrell, 19 ib. 753; Gray v. Brown, 22 ib. 262. 

In the preparation of this opinion, we have considered 
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only the. anerinpate of ‘the -bill and amendments. The 
proof may fall far short of sustaining them. 


Decree of the chaneéllor reversedyand cause remanded. 





EASTERWOOD ‘vs. LINTON. 


{ BieL IN EQUITY BY PURCHASER, FOR REFORMATION OF ‘TITLE- BOND, ABATE- 
MENT OF PURCHASE-MONEY, AND INJUNCTION OF ACTION AT LAW. | 






1. Weight of responsive answer.—A sworn answer, denying a material 
allegation of the bill, throws on the complainant the onus of sus- 
taining his averment' by the testimony of two witnesses, or of one 
witness with corroborating circumstances. 

2. Reformation of title-bond; variance between: allegations and proef.— 
Under a purchaser’s , bill, seeking a reformation. of his vendor’s 
title-bond, by the insertion therein of a parcel of land, which, he 
alleges, was a part of the tract purchased by him, and was omitted 
from the bond by the fraud or mistake of his vendor,—if ‘the evi- 
dence shows that said: parcel was omitted by mistake, and that 
another parcel, not constituting a part of the tract sold, was in- 
serted in. the bond by mistake in lieu of the omitted parcel, the 
complainant cannot have a decree. 

3. Same.—So, where the bill alleges, that the vendor had no title to 
one parcel of land ineluded in the title-bond; and the evidence 
eliows that said parcel formed no. part of the tract sold, but was 

inserted by mistake in lieu of another parcel, to which the vendor 

had title,—the complainant cannot have a decree. 





Apprat from the Chancery Court of Pickens. 
Heard before the Hon. Jamus B. Ciarx, 









Tue bill in this case was filed by David Easterwood, 
against Samuel D. Linton and William A. Linton, for the 
purpose of reforming a title-bond for lands purchased by 
the complainant from the defendants, obtaining an abate- 
ment of the purchase-money, and enjoining an action at 
Jaw on the notes given for the purchase-money. The de- 
fendants answered, and also filed a cross bill. On final 
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hearing, on » pleadings and proof; thie chancellor held, that 
the complainant was,entitled: torno vélief wider: bis’ bill; 


but he decreed. a reformation.of-the .title-bond. under the 
cross bill,-at the costs of the complainant,; and this de- 


eree is now assigned as error. 





















T. Reavis, for appellant. 
A. B. CLITHERALL, contra. 















A. J. WALKER, C. J.—The.bill alleges, that the west 
half of the south-west quarter of section twenty-two, the 
south-east quarter. of the north-east. quarter of section 
twenty-eight, and the north-cast quarter of the north-east 
quarter of section twenty-eight, (in township nineteen, 
range fiftéen,) were. bought by the complainant, * and, 
through fraud jor mistake.on the part of the AAotdasite, 
omitted from the bond. for titles which they gave him. 
The answers deny that two of those pieces—the west half’ 
of the south-west ‘quarter of section twerity-two, and the 
north-east ‘quarter of the north-east quarter of section 
twenty-eight-—were-sold to the complainant, or pointed 
out to hinvas'a; part.of the land sold. There being no 
waiver of a sworn answer, it was’ incumbent upon the 
complainanttoovercome this denial by the testimony of 
two witnesses, or of one witness with ‘corroborating cir- 
cumstances., "After a careful, serutiny of the testimony, 
we agree withthe chaneellor, that. it does not, under that 
rule, snecessfully controvert the denial of the defendants. 

[2.] The answers admit that the other piece of land—the 
south-east, quarter of the north-east quarter of section 
twenty-eight—was pointed out as a part of the land sold, 
and was omitted from the bond by mistake. The de- 
fendants deny fraud; assert their readiness, willingness 
and ability to make 'title to the omitted parcel of land ; 
allege that, by mistake, another parcel was inserted in 
the’ ‘bond in lien of the omitted parcel; and claim that the 
land improperly inserted should be stricken out, and that 
the land omitted by mistake ‘should be inserted. The 

- allegations of the answer, in reference to this matter, are 

sustained by the evidence.’ The complainant is not’ enti- 
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tled, under his bill, to a reformation of the bond by the 
insertion of the parcel of land omitted by mistake; for 
that omission is only a part of the mistake, which con- 
sists also of an erroneous insertion. The court cannot 
correct the entire mistake, by striking out the land in- 
serted by mistake, as well as inserting that omitted by 
mistake, without granting relief in the absence of appro- 
priate allegations. It would be palpably unjust to the 
defendants to reform the bond by supplying the omission, 
without also striking out that which was inserted by 
mistake. 

[3.] The complainant alleges, also, that the defendants 
had no title to the north-east quarter of the south-west 
quarter of section twenty-one, the west half of the north- 
east quarter of section twenty-seven, and the north-west 
quarter of the south-east quarter of section twenty-seven, 
which are mentioned in the title-bond. The defendants 
admit that they had no title to one of these parcels—the 
north-east quarter of the south-west quarter of section 
twenty-one—but aver that it was inserted in the bond by 
mistake, in lieu of the north-west quarter of the south- 
west quarter of the same section; and that the parcel 
included in the bond is almost worthless, while that to 
which they had title, and which they actually sold, is very 
valuable; and that they are ready and willing to make 
title to it. These averments of the answer are fully sus- 
tained by the proof; and being sustained, the only relief 
that could be claimed in reference to the mistake com- 
mitted, would be a reformation of the bond, by inserting 
the omitted, in lieu of the included parcel,—to which 
relief the complainant is not entitled under his bill. 

As to the two other parcels of land—the west half of 
the north-east quarter of section twenty-seven, and the 
‘north-west quarter of the south-east quarter of section 
twénty-seven—which the complainant alleges were in- 
cluded in the bond, and to which he says the defendants 
had no title, it is sufficient to say, that they are not em- 
braced in the bond, and were not sold to the complainant. 
They are not mentioned in the bond, and evidently had 
nothing to do with the sale. 
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Another ground for relief alleged in the complainant’s 
bill is, that a certain water-mill upon the premises sold 
was a material inducement to the purchase; that the de- 
fendants, prior to the sale, had given to one Jemison, who 
had a mill below on the creek, permission to back up the 
water, so as to impair the value of the mill on the lands 
sold to the complainant; and that the fact of such per- 
mission having been given was fraudulently concealed 
from the complainant. ._The defendants deny that they 
gave such permission, and there is no proof opposed to 
their denial. 

The defendants deny all charges of fraud, and the proof 
fails to sustain the imputations of the complainant’s bill 
in that particular. 

From what we have said it results, that the chancellor 
did not err in holding that the con’plainant was not enti- 
tled to any relief under the original bill. 

The only objection made in the argument of the appel- 
lant’s counsel to the decree ef the chancellor under the 
cross bill, is that the cross bill was repugnant, in one 
particular, to the answers to the original bill. This ob- 
. jection is not well taken in point of fact. The’ repug- 
nancy mentioned in the argument does not exist. We 
perceive no error in the proceedings of the court below 
under the cross bill; and as it is not contended that error 
supervened in those proceedings in any other matter 
than that already noticed, we do not deem it proper or 
necessary to say more in reference to the decree under 
the cross bill. 


Decree affirmed. 
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‘ G@ARROTT & BROOKS vs. FULLER. 







| DETINUE FOR SLAVES. | 


1. Liability of sureties on detinue bond; judgment reversed in part, and 
rendered.—There is no statute in this State, authorizing a summary 
judgment for costs against the sureties on a detinue bond, jointly 
with their principal, on his dismissal of the suit; and if such judg- 
ment is rendered, it will be reversed on error as to the sureties, 
and ‘affirmed as to their principal. 











\ 





APPEAL from the Circuit Court of Perry. 


The record does not show the name of the presiding 
judge. 
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THIs was an action of detinue, instituted by Thomas 
H. Nelms, as the administrator of Alfred Fuller, de- 
ceased, against Elijah W. Fuller and others. The plain- 
tiff made the affidavit, and gave the statutory bond, with 
I. W. Garrott and Wm. M. Brooks as his sureties, to 
obtain the possession of the property. At the return term 
of the summons, the plaintiff dismissed his suit; and the 
court thereupon rendered judgment for the costs against 
him and his sureties. From this judgment the sureties 
now appeal, and here assign the same as error. 
















Garrott & Brooks, pro se. 
J. R. Joun, contra. 









A. J. WALKER, C. J.—There is no statute in this 
State, authorizing the summary judgment for costs which 
was rendered against the sureties on the detinue bond. 
The judgment must, therefore, be reversed as to the sure- 
ties, but must stand so far as the plaintiff in the action is 
concerned; and the cause will not be remanded. 
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WALKER vs. GREGORY. 


[ DETINUE FOR SLAVES AND OTHER PERSONAL PROPERTY. | 


1. Illegal consideration.—A contract, whether in form a settlement on 
a mistress, or a promise to pay money, made upon consideration 
of future illicit cohabitation between the parties, is void; and al- 
though the law may presume, where the evidence leaves it doubt- 
ful whether the consideration was past or future cohabitation, that 
the former was the real consideration ; yet, where it is shown that 

¢ “there was evidence conducing to prove that the real considera- 

tion was future illicit intercourse,” the court may properly refuse 

a charge asserting that legal proposition, although ‘‘ there was also 

evidence tending to prove that there had been prior illicit inter- 
course between them.” 

2. Same.—Where a party plaintiff cannot make out his case, without 

the aid of a contiact founded on an illegal consideration, he is not 

gy entitled to recover, although the contract may have been executed 

q on his part; but, where a party is resisting a recovery, the rule 

may possibly be different. 


AppEAL from the Circuit Court of St. Clair. 
Tried before the Hon. Wm. S. Mupp. 


THis action was brought by Mary Walker, against 
Terrell Gregory, to recover certain slaves, together with 
“twenty head of hogs, one horse, saddle and bridle.”’ 
The only p'ea was the general issue, “‘ with leave to give 
in evidence any special matter which might be pleaded in 
bar.” The facts of the case are thus stated in the bill of 
exceptions: 

“The plaintiff proved the value of the slaves sued for, 
and their hire, and that they were in the defendant’s pos- 
session at the commencement of the suit; also, that the 
slave Rachel, the mother of the other slaves sued for, was 
the property of Jeremiah Gregory on the 24th April, 1849, 
and so continued to be up to the time of his death in 
1853; while the defendant introduced evidence tending 
to show, that said slave was his property on said 24th 
April, 1849, and so continued to be. After proving its 
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exeeution, plaintiff offered ,in evidence a written agree- 
ment between herself and said Jeremiah Gregory, a copy 
of which is hereunto annexed as a part of this bill of 
exceptions; and introduced evidence tending to show, 

that she had been living in the house of said Gregory a 
short time when said agreement was executed ; and that 
she continued to reside there and perform her part of said 
written agreement. There was, also, evidence conducing 
to prove, that the real consideration of and for said agree- 
ment waé future illicit intercourse between said Gregory 
and plaintiff... The plaintiff introduced evidence, also, 
tending to prove that there had been illicit. intercourse 
between them before the execution of said agreement, 

and that the said Gregory was the father of her two 
youngest illegitimate children. It was proved, also, that 
plaintiff had never been married, that she had three 
illegitimate ehildren, and that her general character for 
chastity was bad; also, that said Gregory was a married 
man at the time of the execution of said agreement, and 
had been for many years previous; that “hits wife lived 
with him up to the time of his death, and that they had 
one ehild, who is the administrator of said Gregodry’s 
estate. and the defendant in this suit.” — 

"The agreement above teferred to is signed by both the 
parties, and isin the following words: “Agreement made 
and entered into, the 24th day of April, A. D. 1849, be- 
tiveen Jeremiah Grégory ‘and Mary Walker, both of the 
county of St. Clair and State ‘of Alabama, witnesseth, 
that said Gregory agrees with said Mary Walker to give 
her at his death one négro, together with the future in- 
crease from’ this date, and twenty head of hogs, one horse, 
saddle and bridle, for and in consideration of her services 
during his life, in attending to the business of his house, 
and working i in the house, and attending to and keeping 
in repair the clothing of the family, furniture, and beds; 
also;to find board for her and her two children during 
the same period; and on her failing to comply with said 
stipulations, this agreement to be null and void. And 

the:.snid “Mary Walker hereby agrees to attend to the 
household business of said Gregory during his life, (should 
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she live so long,) and to use due care, industry and dili- 
gence in keeping the household furniture and apparel in 
order and repair, and to accept for her serviees, at the 
death of said Gregory, said female slave Rachel, with her 
increase, and board and sustenatice for herself and her 
two children, and twenty head of hogs, one horse, saddle 
and bridle. In testimony whereof,” &c. 

“‘Upon this state of facts,, the court charged the fury, 
among other things, (1st,) that if'they were satisfied from 
the evidence that the real and only consideration for the 
making of said agreement on the part of said Gregory 
and plaintiff was “fature illicit intercourse, then the agree- 
ment was illegal, and plaintiff could not recover on it; 
but (2d,) if they were satisfied from the ¢yidence that 
said agreement was made in consideration of. past; illicit 
intercourse, then it was good and valid, and plaintiff 
would be entitled to recover.. The plaintiff excepted to 
the first charge, and’ then asked the court to charge the 
jury as follows: 1. ‘ That if the proof shows cohabitation 
both before and after the contract, and either oné or the 
other was the consideration of the contract, then the pre- 
sumption of law is, that it was for past cohabitation; and 
that past cohabitation is a good cone det ony, and suffi- 
cient to sustain the contract.’ 2. ‘That if thé contract 
is proved, and performed by the ‘plaintif then it is exe- 
cuted, and vests.the title to the slaves in heron the death 
of said Gregory, (if the title was in said. Gregory at the 
time said contract was made,).and she is entitled to recover; 
and, although the contract may. have been illegal, this 
cannot be set up as any defense in this action.’ The 
court refused to give either of these charges, and the 
plaintiff excepted,” 


The rulings ofthe court- to which, ais. above, ‘stated, . 


exceptions were reserved, are now assigned as error. 


AuEx. & Ino. Waitt, for appellant. —1, The first charge 
asked should have been given. . Parties will be presumed 
to have contracted legally, where the contract. is suscepti- 
ble of a legal and. an illegal construction._Lewis.y, Da- 
vidson, 4 Mees. & W. 653; Broom’s Legal Maxims, 471; 
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Atherly on Marriage Settlements, 391-2; Gray v. Mathi- 
as, 5 Vesey, 286. 

2. The plaintiff having performed her part of the agree- 
ment, the contract operated as an actual conveyance of 
the title to the property.—Sewall v. Henry, 9 Ala. 24; 
Eiland v. Radford, 7 Ala. 726; McLeod v. Powe, 12 2. 9. 
When an immoral contract has been executed, the parties 
being im pari delicto, the court will not set it aside.—1 Story 
on Contracts, '§ 543; Worcester v. Eaton, 11 Mass. 378; 
1 East, 94;°8 Durn. & E..575; 1 Story’s Equity, § 297; 
Adams v. Broughton, 13 Ala. 741; Marler v. Marler, 
6 ib. 367; ; Eddins v. Wilson, 1 ib. 237. 








Jas.-B. Martin, contra.—1. That the court did not err 
in the’charges given, or in the refusal of the.chargesasked, 
is fully shown by the following authorities: Stanley v. Nel- 
son, 28 Ala. 514; 6 Ohio, 19; 11 Mass. 368; 5 Cowén, 253; 
Harper’s (S»C.) R.-201; 1 Parsons on Contracts, ew 
1 Greenl. Ev. §284;'-Gunter v. Leckey, 30 Ala. 591. 

2. The first charge asked was properly refused, because 


it was calculated to confuse and mislead need jary. ” ' 


R.. W- WALKER, J,—Thiere. can be no doubt; tint a 
contract. 4vhich is made upon consideration of futiare illi- 
cit intereourse between) the: parties; -is illegal-and void. 
The rule includes a-settlement on a mistress, equally with 
a promise of payment for future illicit intercourse.+Ath. 
on Mar, Set.'390; 27-Law Lib. 202. There was, there- 
fore, no error in the first charge’ given.—1 Story Contr. 
§ 541; Ath. on Mar. Set. 390. pA 

The first charge asked by the plaintiff was rightly. re- | 
fused. The record: recites that the testimony conduced 
to prove that the real consideration of the agreement was 
future illicit intercourse; while the bill of exceptions does ° 
not affirm that there was any evidence which tended to 
show that past intercourse furnished the consideration, 
either in whole or in part, on which the agreement rested. 
The charge asked may have been proper, in a case where 
the testimony left the jury in doubt on the question, 
whether the consideration was past or future intercourse. 
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Ath. on Mar. Set. 391. We are not informed that that is 
this case. In the present record, we are informed of but 
two facts in this connection; that there was both past 
and future illicit intercourse, and that the evidence con- 
duced to show that the real consideration of the agree- 
ment was the future intercourse. The eharge .asked 
ignored an important fact, which the evidence conduced 
to prove, and, if given, would haye justified the jury in 
finding for the plaintiff, notwithstanding they may have 
been satisfied. the express consideration of the agreement 
was future illicit. intercourse.. This not only justified, 
but demanded its refusal.—Edgar v. McArn, 22 Ala. 796; 
Pritchett v. Munroe, ib. £01; Reese v. Beck, 24 ib. 651; 
Upson v. Raiford, 29 ib. 188; Rowland v. Ladiga, 21 7. 9; 
Ross v. Pearson, 21 ib. 473; Hollingsworth v. Martin, 
28 ib.. 591. | ewasl 
If the proof showed that the real consideration of the 

contract was future cohabitation, then it was to be read 
as though it had recited that consideration. To establish 
her cause of action, the plaintiff was forced to rely on the 
contract; and.if that ‘was founded on an illegal eonsidera- 
tion, she had no right to recover.—Gunter v. Leckey, 
80 Ala. 591. If the. plaintiff had been in possession of 
the slaves, and'the administrator of Gregory had sought 
to recover them from her by suit, possibly ‘the rule would 
have been. different, and she might have protected herself 
under the maxim, “podior esi conditio possidentis.” —1 Sto- 
ry’s Contr: §543; Worcester v. Eaton, 11 Mass. 378. 
There was no error in the refusal of the second charge 
asked by the appellant. 


Judgment affirmed. 
| A.J. Waker, ©. J., not sitting. 
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ROUNDTREE & KIRBY vs.. SNODGRASS. 






[FINAL SETTLEMENT OF ADMINISTRATOR'S ‘ACCOUNTS. | 


1. Liability of administrator for “interest ; présitmption in favor of judg- — 
ment.—On appeal from a judgment of the circuit court, reversing 
a decree of the probate court,—by which decree an administrator 
was charged with interest’ on the money in his hands, although. he 
made the statutory affidavit, (Code, 31813!) if the record’ does not 
show, by bill of exceptions or otherwise, the evidencée»which was 
before the probate court, the appellate court will. presemé that the 
evidence justified its decision.‘ " ‘ 













AppkaL from the Circuit Court of Jackson. 
Tried before the How. Jonn Gini SHORTER. 










Tue record in this case shows the following facts: On 
the 29th May, 1857, the probate court of Jackson granted 
special letters of administration. on the ‘estate: of Mary 
Bird, deceased, to John Snodgrass, and afterwards granted 
letters of administration in chief to C. B. Roundtree,and 
8. P. Kirby. In February, 1859; Snadgrass made a final 
settlement of his special administration, and; on that set- 
tlement, was charged by the probate court with interest 

on the money in his hands. From-this deeree he .prose- 
cuted an appeal to the circuit court, where the decree of 
the probate court was reversed, on the ground that, hav- 
ing made the statutory affidavit denying that he had used 
the funds in his hands, he ought not to have been charged 
with interest. From the judgment of the circuit court 
the administrators in chief now appeal, and here assign 
the same as error. The transcript from the records of 
the probate court, on which the action of the circuit court 
was founded, and.which is made a part of the transcript 
filed in this court, contains an affidavit by said special 
administrator, purporting to have been sworn to before 
the probate judge on the same day the decree-was’ ren- 
dered, denying that he had used the funds of the estate 

for his private purposes; but the decree nowhere refers to 
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this affidavit, nor is there any bill of exceptions in the 

record. 








Waker’ & Briexett, for ‘appellants. 
Ropinson & JoNnzES, contra. 


¢ 


A. J. WALKER; ©. J.—Section 1813 of the Code 
relieves an adthinistrator from the presumption of a lia- 
bility for interést, tpon his making a prescribed affidavit, 
but authorizes @ contestation of the affidavit: If it-be 
conceded that the prescribed affidavit, which is copied 
into'the transcript, ‘is a part'of the record, the decree of 
the probate court, in referencé ‘to the charge of ‘interest, 
must nevertheless, in a revising tribunal, be deemed cor- 
rect. The record gives us no.information, by bill of 
exceptions or otherwise, as to the evidence before the 
probate court; and we must intend that there was: evi- 
deneé: succéssfully controverting ‘the affidavit, and that 
the court decided correctly, rather than that the affidavit 
was uncontested, and that. the court erred: —Doe ez dem. 
Sehool “Com’rs ‘vi Godwin, 30’ Ala. 242; Fleming v. 
‘Ussery, tb. 282; Lovett v. Chisolm, 7. 88; Shepherd’ < 
Digest, 572: 

The judgment of the circuit court is reversed, and the 
cattse remanded to that court. 





MATTHEWS vs. BAKER. 


[REAL ACTION IN NATCRE OF EJECTMENT. | 


1. Locationof tands by State, under act of congress of 11th August, 1848. 
The-act of congress of August 11, 1848, (9 U.S. Statutes at Large, 
281,) having placed at the disposal of the legislature of this State, 
for the use of schdols in the valueless sixteenth sections, certain 
lands theretofore granted to the State for internal improvements, 

(5 ib. 455,) and authorized the legislature to locate the same; and 
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the legislature haying, by. the act. of February 13, 1850, (Session 
Acts 1849-50, p..82,) authorized the issue of certificates of purchase 
for these lands by the comptroller of public accounts, or by a loca- 
ting agent,—a certificate of purchase, signed by the governor, and 
countersigned by the secretary of state, béing issuéd without au- 
thority, does not evidence a selectiomof the land by the State, and 


cannot defeat‘a recovery by one claiming under subsequent entry 
from thé United States. 








APPEAL f any the Circuit, Court of Pike. 
‘Tried, before the Hon. Joun Gini Suorrer. 


Tas action was song by Willoughby Baker, against 
Randolph Head, to. recover the, possession of the south- 
west quarter of the south-west quarter of section nine, in 
township twelve, range twenty-one. Jehu Matthews was 
made a defendant,.as the landlord of Head, and pleaded 
not guilty, Qn the.trial,.as appears from the bill of ex- 


ceptions, the plaintiff read in evidence the receipt of the 
‘receiverof the land-oflice at,Cahaba, dated August 2, 1855, 


acknowledging payment by the plaintiff for the land in 
controversy, at. fifty cents peracre. ‘‘ The defendant then 
introduced .in evidence a, certificate. for the said. land, 


dated the 21st August, 1850, signed by the governer of 


this State, aud countersigned Oe the secretary of state, 
entered by William Johnson, under. the act, of the legisla- 
ture approved on the 13th February, 1850,. authorizing 
the entry of certain lands donated by the congress of the 
United States for the benefit of valueless sixteenth sec- 
tions; and a quit-claim deed from said Jolnsen to him- 
self.” The plaintiff then read in evidence the deposi- 
tions of the secretary of state and coniptroller of public 
accounts, ‘for the purpose of showing that said land was 
not subject to,entry under said act of the legislature of 
this State.” To the former of these depositions the de- 
fendant objected, “on the ground that the witness was 
not the custodian of the records in relation to which he 


testified,” and reserved an exception to the overruling of 


his objection, ‘The court thereupon charged tle jury, 
at the request of the plaintiff, that if they believed all 
the evidence, they must find for the plaintiff; to which 
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charge the defendant excepted,” and whieh ‘he now as- 
signs as error. 








H. W. Hriurarp, for. appellant. 
Puen & Butnoox,: contra. 


A. J. WALKER, C. J.—Conceding that the entire 
evidence which was before the court below appears to be 
presentéd bythe record, and that we can ‘therefore revise 
the charge ‘upon the eftect of the evidence, we must de- 
cide the question of title against the defendant. Under 
the act of congress. of 11th August, 1848, the legislature 
had the privilege of locating five hundred‘thousand acres 
of land, less the amount previously received.—9 U. 8. Stat. 
at Large, 281; 5b. 455. The only evidence of a location 
of the land in controversy is a certificate, under. which 
the defendant Claims, signed by the governor, and coun- 
tersigned by the seéretary of state. The act of the 
legislature of this State of 138th February, 1850, author- 
izes the issue of certificates by the comptroller, or ‘a loca- 
ting agent; and it may be (though ‘we do not decide the 
point) that the certificate of'the comptroller or locating 
agent would be prima-facie evidence that the State had se- 
lected the land mentioned in the certificate. It is clear, 
however, that neither the governor nor secretary of state 
had any authority to issue any euch certificate—Pamphlet 
Acts of 1849-50, p. 82. The governor's certificate of. 
purchase, being issned without authority, could not evi- 
dence a seléction of the land by the State; and until the 
land was selected by the State, the title remained in’ the 
general government, and was* subject to entry at the. 
proper land-office of the United States. There ‘was, 
therefore, no error in the charge given by the’ court. 

This view of the question of title renders it unnecessary 
to consider the questions of evidence made by’ the appel- 
lant, as they could not affect the result. 

Judgment affirmed. 
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PHILLIPS os. SHERMAN... 





[READ ACTION IN NATURD OF abypridiet| 
he 


1, Patent to deceased piven wKinden the act. of congress of May 20, 
1836, (5 U.S, Statutes at Large, 31,) a patent issued in the name of 
a person then deceased enures to the benefit of his heir, devisee or 
assignee, and the heir may maintain an’ action at law on such 
‘patent, 9. 7 
2. Validity and conclusiveness.of patent. wh patent issued under the act 
of congress of August 26, 1842, “‘for the relief of John Pratt, or 
his legal representative,” (6 U. S. Statutes at Large, 865,) cannot 
be collaterally assailed, in a court of law, on the ground that the 
“person to whom it was issued was not the legal represéntative of said 
Pratt; that question having been controverted before the commis- 
sioner of the general land-oflice, and decided by him in favor of the 
patentee, and his decision haying been affirmed by the secretary of 
the interior on appeal. ' 
3. Cancellation of patent wrongfully issued—When a patent has been 
wrongfully or erroneously issued, the commissioner of the general 
land-officé may, at any time before its delivery from the local land- 
office, revoke and cancel it. 


AppEAL from the Circuit Courtof Mobile. 
Tried before the Hon. Wm. S..Mupp, 





Tuts action was brought by Charles E. Sherman, Joseph 
H. Russell, and Emma Russell, his wife, against Eldridge 
R. 8. Caskey. to recover a lot in the city of Mobile, which 
was described as a part of section forty-five, township four 
south, range one west, in the district of lands subject to 
sale at St. Stephens, Elam Phillips was made a defendant, 
as the landlord of Carter, and pleaded not guilty. The 
plaintiffs derived title under a patent from the United 
States, dated the 10th November, 1854, which purported 
to be issued under the act of congress approved on the 
26th August, 1842, entitled ‘ An act for the relief of John 
Pratt, or his legal representative,” (United States Statutes 
at Large, vol. 6, p. 865;) aud which, after reciting that 
Joseph H. Young “appears in the original papers and 
report of thecommittee, on which the said act of congress 
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was heunteid, as legal representative and vendee of the 
said Pratt”——that said Young had entered and paid for 
the land, and, as the attorney in fact of said. Pratt, by deed 
dated the 12th October, 1842, had’ éotiveyed an undivided 
moiety of his claim,to one Johu,A,Chambers, who, on 

the 9th March, 1852, conveyed his interest to said Charles 
E. Sherman,—eonveyed to said Young and'Sherman} each, 
an undivided half of the land. Mrs, Russell, one of the 
plaintiffs, was the, sole child and heir-at-law of said Joseph 
H. Young, (who died, intestate, in 1845 or 1846,) and@had 
married her present husband before the commencement 
of this’ suit. The defendant ‘impeached the validity of 
the plaintiffs’ patent, on the ground that Sherman was 
not the “legal representative”. of John, Pratt,, within the 
meaning of the act of congress above referred to; and 
claimed title in himself, as a purchaser from said “Pratt, 

under a deed to himself and: one Hubbard dated the 12th 
January, 1846. 

The material facts of the ease, as shown, by the tran- 
scripts from the records of the general land-office. at 
Washington and the local land-office at St. Stephens, are 
these: In June, 1836, John Pratt made application to the 
land-oftice at St. Stephens, claiming a preemption right 
to the tract of land embracing the lot here in ¢ontroversy. 
On the 6th December, 1836, said Pratt executed to Joseph 
H. Young, for valuable consideration, a power of attorney, 
authorizing said Young to prosecute said preemption 
claim in- his own name, and to sell and convey to others. 
Under this power of attorney, Young sold and conveyed 
to John A. Chambers, by deed éxecuted in the natie of 
Pratt by himself as agent, dated the 12th October, 1842, 
an undivided half interest in the land; and‘on'the 9th 
March, 1852, Chambers sold and convey ed his interest to 
Charles E. Shertnan. On the 18th September, 1843, 
‘Young made application to the land-office at St. Stephens 
to enter the land under the preemption right of Pratt, 
claiming to. be the legal representative of said’ Pratt 
under the aet of congress of August 26, 1842; and re- 
ceived from the register and receiver a patent cértificate 
and receipt. On the 12th January, 1846, Pratt sold and 
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conveyed the land to, Phillips & Hubbard, who thereapon 
had said deed recorded in the “book of transfers * ‘ih the 
land-office at St:. Stephens, On the 5th July, 1850, the 
register of the land-office at St. Stephens issued a patent 
certificate for the land to “John Pratt or his legal repre- 
sentative,” founded on said entry of the Tth' Septem. 
ber, 1843, above mentioned. Upon this ‘certificate, on 
the 12th July, 1850, a patent was issued from the general 
land-office at, Washington, in favor of “ John Pratt or his 
legal representative ;” but this patent was never delivéred 
to any one, and was canceled on the 10th November, 1854, 
when the patent to the plaintiffs was issued. In the 
meantime, the right to the patent was contested by the 
rival parties before the commissioner of the general land- 
office, who decided in, favor of the plaintiffs; and’ ‘his 
decision was affirmed, on appeal, by the secretary. of the 
interior; and the patent under which the plaintiffs claimed 
was issued under this decision. 

The power of attorney from Pratt to Young, above 
referred to, was in the following words: 

‘Know all men by these presents, that I, John ‘Pratt, 
of the city and county of Mobile, in the State of Alabama, 
for divers good causes and considerations me thereunto 
moving, as well as the further consideration of fifty dollars, 
to me in hand paid by Joseph H. Young, of the city and 
county aforesaid, the receipt whereof I do. hereby ac- 
knowledge, have made,.coustituted, and appointed, and, 
by these presents, do make, constitute, and appoint the 
said Joseph H. Young. my true and lawful attorney, irre- 
vocably, to ask, demand, sne for, recover and receive’any 
patent, or any. documentary or other evidence of title, 
issuing from the general government, or other land-offices 
of the United States, to the north-west fractional quarter 
of fractional section twenty-two, in township four, range 
one west, south of the thirty-first degree of north 
latitude; and in my name, place and stead, to prosecute 
and defend my claim for a preemption to the same, before 
any land-oftice, or court of law or equity whatsoever; and 
in my name to claim, enter upon, and, possess the same ; 
and to sell, assign, convey, assure and set over, by proper 
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deeds and. conveyances, unto himself or any other, person, 
in fee simple, all my right, title and interest, of, in, and to 
the. premises ‘above described, or. any part ihaleoF; and 
the money. -received, or arising from, the sale of the same, 
or any, ‘part thereof, I do hereby direct, authorize aud em- 
power my said attorney to use, have, } possess and enjoy,as 
his own property ;, hereby giving and granting unto my 
said - attorney full and whole power and authority in and 
about the premises, and _geuerally to do and perform al! 
and every act, and, thing in the law whatsoever needful 
and ngcessary 1 to be done in and about the premises, and 
for, me, and in my name, to do, execute and perform, as 
largely: ‘and amply, to all intents and: purposes as | myself 
might or could do, if F were personally present; and an 
attorney or attorneys under him to appoint, make and 
substitute, for the purposes aforesaid; hereby ratifying 
and confirming all that my said attorney, or his substitute 
or substitutes, shall lawfully do by virtue thereof, In 
witness whereof,” etc. 

“ Upon the foregoing evidence, the court instructed the 
jury, that the plaintiffs were entitled to recover in this 
action; to which charge the defendant excepted,” and 
which he now assigns as error. 


E. 8. Daren, with Geo. N. Srewart, for appellant. 
Under the act of congress of August 26, 1842, under 
which the plaintiffs’ patent purports'to have been issued, 
a patent for the land could legally issue,‘ only to John 
Pratt,’or to his legal representative; ‘and if issued to 
neither; the patent is clearly void.—5 Wheaton, 293; 
10 Peters, 662. Sherman wasnot the “legal representative” 
of ‘said Pratt, within the meaning of said act-of congress. 
The power of attorney, under which he-claimed that char- 
acter, was clearly a conveyance, and was intended to divest 
Pratt of all beneficial interest in the land. It is not a 
meré agency, but-an actual conveyance, and was so in- 
tended; and therefore, under the several acts of congress 
prohibiting the sale or transfer of preemption claims, it is 
to all intents rc purposes ‘null and void.—U.'S. Statutes 
at Large, vol. 5, pp. 420, 496, 678. 























JANUARY TERM, 1860. 193 


Phillips v. Sherman. 








Ws. G: Jonzs, conira.—The decision of the secretary 
of the interior, affirming the decision of the commissioner 
of the. general land-office, on the merits of the rival 
claims in this case, is conclusive between the parties in a 
eourt of law.—Bell v. Hearne, 19 How. (U. 8.) 252; Bag- 
nell v. Broderick, 13 Peters, 436; Mitchell v. Cobb, 
13 Ala. 137. 


A. J. WALKER, C. J.—Joseph H. Young, one of 
the grantees of the United States in the patent of 140th 
November, 1854, died before the date of the patent. But, 
by virtue of the act of congress of 20th May, 1836, the 
title enured to, and became vested in, his heir.—5 U. 8. 
Statutes at Large, 81; Schedda v. Sawyer, 4 McLean, 181. 
The only child of Young was, therefore, a proper party 
plaintiff in this suit, as the owner of the title nominally 
bestowed by the patent upon her deceased father. 

[2.] By the act of congress of 26th August, 1842, “John 
Pratt, or his legal representative,” was authorized to enter 
the locus in quo, at the minimum price of public lands, 
under hispreemption claim.—6 U. 8. Statutes at Large, 
865. After the passage of this act, the proper depart- 
ments of the government of the United States, upon the 
fullest consideration of the question, decided, that Joseph 
Young was, within the meaning of the act, the ‘“repre- 
sentative’ of John Pratt; and issued a patent for the land 
to Young, and to Sherman, who derived his claim from 
Young. Sherman and the heir of Young, joining in this 
suit to recover, rest their claim of title upon that patent. 
The defendant assails the patent, upon the ground that 
Young was not the “representative” of Pratt, within 
the true meaning and intent of the act of congress; and 
that the departments of the government of the United 
States erroneously adjudged the question as to who was 
Pratt’s representative. In support of the proposition 
that the patent: was erroneously issued, the defendant 
adduced the same evidence that was before the commis 
sioner of the general land-office, and also before the sec- 
retary of the interior on the appeal to him, pending the 
contestation of the right to a patent. 
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Now, it is manifest that, under the act of ‘congress. of 
26th August, 1842, the general government had authority 
to issue a patent for the land; and that it was the duty of 
the commissioner of the general land-office, subject. to an 
appeal to the secretary of interior, to determine ‘who 
was the person entitled to a patent under-that act. The 
decision has been. made; the patent has been awarded ; 
the patent is not void upon its face; the land was subject 
to sale, and there was authority to issue a patent. These 
circumstances existing, it 1s not permisssible that the 
patent shall be collaterally assailed in a court of law. 
Masters v. Eustis, 3 Port. 368; Mitchell v. Cobb, 13 Ala. 
137; Crommelin v. Minter, 9 Ala. 594, 607; Wilcox v. 
Jackson, 13 Peters, 498; Bagnellv. Broderick, 13 Peters, 
436; Bates v. Herron, at the last term; MeTyer v. Mce- 
Dowell, at the present term. 

[3.] A patent had been issued, prewous to that of the 
plaintiffs; but, after reaching the, local land-office, and 
before its delivery, was recalled by the commissioner of 
the general land-office, and, being deemed errdneous, was 
subsequently canceled. The authority of the commis- 
sioner of the general land-office to revoke an erroneously 
issued patent before its delivery, and to correct its error, 
is maintained, upon reasoning which we deem conclusive, 
by the supreme court ‘of the United States, in the case of 
Bell v. Hearne, 19 Howard, 252. Therefore, the previous 
issue of a different patent, which before its delivery was 
recalled, does not impair the validity of the plaintiffs’ 
title. 

Judgment affirmed. 
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BELL’S ADM’R vs. BELL. 


' ; 
[ BILL IN EQUITY BY WIFE’S ADMINISTRATOR AGAINST HUSBAND’S ADMIN- 


ISTRATOR AND H EIRS. | 


1. When wife's administrator may come into equity.—The personal repre- 
sentative of the wife cannot maintain a bill in.equity, against the 
personal representative and heirs-at-law of the husband, to recover 
property which accrued to the wife after her desertion by the 
husband ; whieh was claimed, held and controlled by her as a feme 
sole ; of which’ the husband never had possession, and to which he 
never asserted any claim or title: 


AppbaL from the Chancery Court of Wilcox. 
Heard before the Hon. Wapz Kuyss. 


Tue facts.of this case, as stated in the bill, are these: 
John Raiford died, in Monroe county, Alabama, in 1814, 
leaving as his heirs-at-law his widow, Mrs. Lucy.Raiford, 
and three infant children. His estate was administered 
upon in said county, by one James Jenkins, ‘ who settled 
his administration in the orphans’ court of said county, 
in the year 1825, and in the distribution of said estate 
Mrs. Lucy Raiford received a negro woman by the name 
of Linda.” In 1816, Mrs. Raiford married George W. 
Bell, in said county of Monroe, and afterwards had two 
children by him., In 1821, while still residing in said 
county, “said George W. Bell left and wholly abandoned 
his said wife; leaving her with five children, without the 
means of supporting them, except by het own labor.” 
Mrs. Bell soon afterwards. removed to Wilcox county, 
where she lived up to the time of her death, which oc- 
curred on the 30th September, 1855, “during all whieh 
time she acted as a feme sole—managed and controlled 
her property without any molestation or interference 
from her said hnsband, and claimed the property in her 
possession as her own, to the exclusion of any right in 
her said husband, who never asserted any right or claim 
to said property, but permitted her to claim, own and 
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manage the same as her own property, and to act in regard 
thereto in all respects as a feme sole.” George Bell-went 
to parts unknown, “and nothing was heard of him, until 
about the year 1845, when it was understood he died in 
the city of Mobile.” 

On the 4th October, 1855, William C. Bell, the son of 
said George W. and Lucy Bell, was apdointed by the 
probate court of Wilcox: administrator of said George W. 
Bell; “not at the instance of any creditor. or creditors of 
his estate, but solely for the purpose of excluding the 
children of said John Raiford from all participation in the 
said property ;” and, as such administrator, took posses- 
sion of all the personal property which was in the posses- 
sion of Mrs. Lucy Bell at the time of her death, including 
several negroes who were the deszendants 6f the woman 
Linda, and sold a portion of said property under the order 
of said probate court. On the 17th December, 1855, 
James Raiford obtained from said probate court letters of 
administration on the estate of Mrs. Lucy Bell; ‘and, on 
the 7th April, 1856, filed his bill in equity against said 
William C. Bell, both individually and as administrator 
of said George W. Bell, and the other heirs-at-law of said 
George W. arid Lucy Bell; praying a‘discovery and ac- 
count.of assets, an injunction of further proceedings in 
the probate court, a final settlement of ‘his intestate’s 
estate, and genéral relief. 

The chancellor sustained a demurrer to the bill, for 
want of equity ; and his decree is now assigned as error. 


_ Warts, Juper & Jackson, for appellant. 
H. F. DrummonpD, and L. 8. Lung, contra. 


STONE, J.—The bill in this case presents. the com- 
plainant in an inextricable dilemma. Jf Mr, Bell’s mari- 
tal rights attached to the slaves,-then neither Mrs. Bell 
nor her administrator had any right to them,either at law 
orin equity. If the marital rights did not attach, then 
the remedy of the complainant is perfeet at law.—Jenkins 
v. MeConico, 26 Ala. 218, 246; Andrews v. Iluckabee, 
80 Ala.; Mason v. McNeill, 23 Ala. 201; Machem v. Ma- 
chem, 28 Ala. 374. 
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It is not proper for us to decide whether, on the state- 
ments of this bill; the property in controversy belongs to 
the one estat@ or the other.—See Cecil & Juxon v. Juxon, 

-1 Atk. 278; Starrett v. Wynne, 17 Sérg. & R. 130, 134; 
Mead v. Hoahes, 15 Ala. 141, 148. 
The decree of the-chancellor is affirmed. 





Nore sy Reporter.—This opinion was delivered at the 
January term, 1858. 


ROBERTSON & PETTIBONE vs. JOHNSTON. 


| BILL IN EQUITY BY JUDGMENT CREDITORS TO REACH EQUITABLE ASSETS. | 


1. Construction of deed of gift in trust for married woman and “ heirs of 
her body.’ —~A deed of gift, by which slaves and other personal pro. 
perty are eonveyed to a trustee, in trust for the separate use and 
benefit of the grantor’s daughter, then a married woman having 
children, “and the heirs of her body now begotten and hereafter 
to be begotten,” free from the control, debts and liabilities of het 
husband ; with a further stipulation, that the trustee should permit 
the daughter to have the possession and conttfol of such portion of 
the property ‘as shall and may be necessary for the welfare .and 
comfort of her and her children,”.but should have power, at jis 
discretion, to take the property into his own possession, “and 
so to employ and manage the same 4s shall be to the -true in- 
terest and'benefit of her and her children,”—confers upon the 
daughter’s children, who were living when the deed was executed, 
an equal and joint interest with their mother, subject to agua 
tion by the subsequent birth of other children. , 
When debtor's beneficial interest.in trust property may be subjected in 
equity to payment of debts.—Under a deed of gift, by which slaves 
and other personal property are conveyed to a trustee, for ‘the 
separate use and benefit of the grantor’s daughter, then ‘a mar- 
ried woman, and her children, free from the control, debts and 
liabilities of her husband; with a further stipulation, ,that, the 
trustee ‘shall and will, at all times hereafter, permit all, -or such 
portion of said property, to. be and remain in the possession and 
under the control of” the daughter, “ as sHall and*may be rieces- 
sary for the welfare'and comfort of her and her'children” pro- 
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- vided, that the trustee “may and shall, at any and all times, 
have the right and authority to take .possession of said property, 
should he deem it negessary and proper for him so to do, and 
to employ and manage the same as shall be to the trye interest 
and benefit of ‘hér and her children,”—although no portion of 
the trust property can be sold for the payment of the daughter’s 
debts, her shave of the: income and profits may be severed and 
applied in equity. (Rice, C. J., dissenting.) 








AppgaL from the Chancery Court at Claiborne. 
Heard before the Hon. Wane Keyes. 


Tax bill in this case was filed by Robertson & Pettibone,, 


merchants and partuers in trade, in behalf of themselves 
and such other creditors of Mrs. Delilah Johnston as 
might come in and contribute to the expenses of the suit; 
and sought to subject to the satisfaction of their debts 
Mrs. Johnston’s interest in certain slaves and other per- 
sonal property, which were conveyed by her father, 
William J. Gressett, by deed of gift dated the 22d January, 
1843, to Edward C..Gressett, as trustee; upon the follow- 
ing trusts: “To have and to hold to him, the said Edward 
C. Gressett, his heirs and assigns, to his‘and their use and 
behoof, forever; upon trust and confidence nevertheless, 
and to and for the uses following—that is to sdy, to the 
own; proper, separate use and behoof of the said Delilah 
JaneJohnston and the heirs of her body now begotten 
ard hereafter to’ be begotten; free from all and every claim 
-or demand, control, debts, liabilities or engagements of 
her husband, William H. Johnston, which may now, or 
shall.at any time hereafter exist, in any manner, shape or 
form whatsoever; and also. upon.this further trust and 
contidenee, atid to thisintent, that the said Edward C. 
_ Gressett shall and will, at all times hereafter, permit all, 
or such portion of said property, to. be and remain in the 
possession and under the control of the said Delilah Jane 
Johnston, as: shall and may be necessary for the comfort 
‘and welfare of her and ‘her children: provided, and it is 
hereby declared to be the true intent ‘and meaning 
hereof, that. the said Edward C. Gressett shall and may, 
at any and all times, have the right and authority to take 
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possession of the said property, should he deem it neces- 
sary and proper for him-so to do, and so to employ and 
manage the same as shall be to the true interest and benefit 
of the said Delilah and her children; and likewise upon 
this further trust, that. provided the said Delilah shall de- 
part this hfe, leaving no issue of her body at the time of 
her death, then, and in that case, the said property shall 
go to and belong to her said husband, William H. 'John- 
‘ston, absolutely; and the said Edward C. Gressett shall, 
upon the said Delilah sodying, without issue of her body, 
in the life-time of her said husband, immediately there- 
afcer transfer and convey said property to the said William 
I{. Johnston, in absolute right, subject to no limitations, 
conditions, or restrictions whatsoever.”’ 

At the time when this deed was executed, Mrs. Johnston 
had two, children, who were made defendants to the bill, 
jointly with her and: the trustee, Edward C. Gressett. 
William H. Johnston died prior to 1850. The complain- 
ants’ juilgment was rendered ‘at the spring term, 1855, of 
the cireuit court of Monroe, and was founded on a prom- 
issory note dated the 12th February, 1855, and payable 
one day aftet date} which note, the vill alleged, was given 
for goods, wares and merchandise, sold and delivered by 
complainants to Mrs.. Johnston’ during the years 1850, 
1851, 1852, 1853, and 1854. An execution was duly 
issued on the judgment, and was returned: “no property 
found; and the bill alleged that Mrs. Johnston had no 
property ‘liable at law to the satisfaction of the judgment. 
The prayer of the bill was, ‘that the interest and share 
of the''said Delilah in thé said trust property may be 
ascertained, and severed from that of her said children ; 
thatthe same, or such portion thereof as may be necessary 
“for that purpose, when ascertained, may be decreed to be 
sold for the satisfaction and disehatee of complainants’ 
said judgment ;” and for such other and further relief as 
the jastice and equity of the case might require. 

The defendants filed separate answers, admitting the 
material allegations of the’ bill, and demurting—1st, for 
want of equity; 2d, for misjoinder of parties; and 8d, for 
‘multifariousness. 














200 ALABAMA. 


—— 





Robertson & Pettibone v. J ohnston. 





On final hearing,-on pleadings and proof, the. chancellor 
dismissed the bill; and his deereeis now assigned as error. 


Torrey & Lessiiz, for appellants. 
No counsel appeared for the appellees. 


_ WALKER, J.—The question of law upon whi¢h the 
decision of this case depends, is, whether the appellee, 
Mrs. Johnston, has an interest in the property convey ed 
by W. J. Gressett, or its profits, which it is the province 
of a court of chancery to appropriate to the payment of 
her debts, after the creditor has exhausted his remedy at 
law. 

The trusts of the conveyance are, that the trustee hold 
the property for the use of Mrs. Johnston “and the heirs 
of her body now begotten, or hereafter to be begotten,” 
free from the claim, control, debts and liabilities of the 
husband of Mrs. Johnston; that the trustee should permit 
all, or such portion of the.property, to be and remain. in 
the possession and under the control. of Mrs. Johnston, as 
should be necessary for the welfare and comfort of Mrs. 
Johnston and her children; provided, that the trustee 
should have the authority to take possession of the pro- 
perty, should he deem it necessary and proper, and so to 
manage and employ it as,should be to the true‘interest 
and benefit of Mrs. Johnston and her children. , 

The grantor in the deed, in describing the’ beneficiaries 
of the trusts created, uses at first the words ‘heirs of the 
body now begotten, and-hereafter to be begotten,” and 
afterwards the word “ children,’ The phrases heirs of: the 
body and chidren are used as synonymous. } The intention 
is also apparent, that the. children. of Mrs., Johuston 
should receive and enjoy.a vested interest in.the trust in 
the life-time of their»mother. Heirs. of the. body, must, 
therefore, be deemed a: word. of purchase, and, not of:limi- 
tation.— Williams v. Graves, 17 Ala. 62;, Powell v, Glenn, 
21 Ala. 458; Doyle v. Bouler, 7 Ala. 246 ; Fellows, Wads- 
worth & Co. v.. Tann, 9 Ala, 999; Darden vy. Burns, 
6 Ala. 362; 2 Jarman on. Wills, mz pp. 13, 14; | 

The conveyance, then, is in trust for ‘Mrs. Johnston 
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and her existing and after-born children. The, effect of” 


letting in aftér-born children, as participants in the thust, 


would not .be to postpone,any appointed distribution of 


the property ; and in the absence of such an effect, the’ 


authorities agree, that the grant to the after-born children 
is valid.—2 Jarman on Wills, 98, 99,100; Dunn and Wife 
v. Bank of Mobile; 2 Ala. 152. . Thus understood, the 
eonveyance is for the use of Mrs, Johnston and her chil- 
dren; existing and: after-born; withthe right of possession 
to Mrs. Johnston of so much of the property as might be 
nécessary for the welfare and comfort of herself and her 
children; provided that the trustee should have the discre- 
tionary power to take possession of the property, and so 
manage ahd: control. it as.should be to the true interest 
and benefit of her and her children. At the tinte of the 

eotiveyance; Mrs. Johnston had two children; she has not 
since had any.. By the conveyance, she and those two 
children haye equal interests of one-third in the benefits 
provided, which are subject to diminution by the birth of 
other ¢hildren, who will be entitled to come in as equal 
participants with them.—Vanzant v. Morris, 25 Ala. 285; 
Dann v. Bank, supra, 

The terms of this trust will not permit a sale of the 
specific property belonging to the trust, for the payment 
of Mrs. Johnston’s debts: Such a sale would interfere 
with and defeat the provision for the possession by Mrs. 
Johnston of'so much of the property as might be necessary 
for the: welfare.and comfort of her children as well as 
herself, and with the discretionary: power of the trustee 
to so manage and control the property as might be to the 
true interest and benefit of Mrs.Johneston’s children as well 
ag herself; and it would interfere with the intention that 
the children, of subsequent birth should come into an 
equal participation in the enjoyment of the benefits pro- 
‘vided in the trusts.—Spear v. Walkley, 10 Ala. 328; 
Jasper'v. Howard, 12 Ala. 652; Fellows, Wadsworth 
& Go. v. Tann, 9 Ala. 999; Love v. Graham, 25 Ala. 187; 
Bridges v. Phillips, 25 Ala, 136. 

It does not follow, however, because the trust property 
cannot be sold for the payment of debts, that the interest. 
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-Of Mrs.uJ plihiston hasa perfect immunity from liability to 

2x debts. This case differs in its facts from Hill and Wife 
Ve McRae, (27 Ala. 175,) so essentially; as to. make: the 
Wecision of that.case inapplicable here... ‘The court, in that. 
case, deemed the trust to be for the payment of only so. 
much of the income of the estate as-might be’ necessary 
for the éomfortable aid reasonable support of the bene- 
ficiary and his wife and children. . These persons took no. 
equitable title to the property; they took only a supporty 


to be collectively enjoyed out of the income; any excess - 


of the income, not consumed in that way, was left to 
accumulate in the hands of the trustee. The right con- 
ferred by the trust was simply to an “enjoyment, in com- 
mon with the wife and children, of.a comfortable support. 
There Was no distinguishable: preperty ‘susceptible’ of 
identification conferred.’ It ishere vérydjfferent. The 
entire use and benefit derivable from the property ‘is, be- 
stowed upon the beneficiaries. “Whatever income or profit 

may accrue during the life-time of Mrs: Johnston, is se- 
cured to her and her ehildren. . Although. the income 
might be a hundred fold more than is necessary . for the 

maintenance of her and her children, it belongs to them. 

The question whether such an interest is liable to 
debts,is ayswered by the well.considered decision of the 
majority of this court; in Rugely. & Harrison v. Robin- 
son, (10 Ala. 702,) which the court, in Hill.and Wife v. 
McRae, expressly disclaim any ‘intention to overrule. 


With a reservation that there should be no liabitity tothe . 


payment of debts, the trustee was directed by the will, in 
Rugely & Harrison'v. Robinson, to pay over the rents 
and profits of the property for the use and benefit. of Eli 
T. Robinson and his” family. It was held, that Eli T. 
Robinson had an interest, whic» might be reached by his 
creditors. That ease is in every essential particular the 


same with this. We have examined the arguments ad-* 


duced and authorities cited in the decision of: it, and are 
convinced that they fully vindicate the opinion expressed 
by the court.—See, also, Spear v. Walkley, 10 Ala. 328 ; 
Fellows, Wadsworth & Qo. v. Tanu, 9 Ala. 999. We 
fully endorse the sentiment-expressed by Judge Ormond 
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in that case: “ That a beneficial intetest cant geen, 


to one so that it cannot be reached by his creditors 
such interest is conferred and is to be vival 

with others, and is also incapable of severance.’ 

policy of the law wisely forbids that the pret 
property should be further shielded by an exemption from 


liability to. debts unless to the limited extent authorized © 


by our statutes.—Bank v. Forney, 2 Ired. Eq. 184; Hal- 
lett v. Thompson, 5 Paige, 583; Rippon v. No — 
2 Beavan, 68% 2°Story’s Eq. Ju. $974 a, 

The decree of théteourt'below is reversed, and the cause 
remanded, in orderthat the chancellor may cause an an- 
propriation of Mrs. Johnston’s share of the hire, rents, 
profits and inegme.of the trust, estate to the payment of 
‘the complainants’ debt, until it is discharged. 


Rice, Ce J. ., dissenting. 


Nore sy Reporrer.—This case was decided at the J une 
term, 1858. The papers were for some time mislaid. 





HARRISON vs. Bare 


]ACTION BY WIDOW, AGAINST HUSBAND’S ADMINISTRATOR, TO RECOVER 
RENTS OF DWELLING-HOUSE. | 


1. Presumption in favor of judgment.—Where the rulings and.judg- 
ment of the circuit court can be sustained under the provisions of 
the Code, but not under thé former law, the appellate court will 
presume, unless the record repels such presumption, that the facts 
of the case brought it within the provisions of the Code. 

When the widow is entitled to dower~—Under the Code, (21354,) the 
widow is not entitled to dower in lands which were purchased by 
her husband at an administrator’s sale, but of which he never re. 
ceived any coftveyance, not having made full payment of the pur- 
chase-money at the time of his death. 

3. When widow is entitled to rents of dwelling-house—The widow's 


bo 
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statutory right to. retain the possession of the dwelling- house in 
which her’ husband most usually resided next before his death, 
~* with the adjacent plantation, (Code, 22 1859, 1354, 1367,) and her 

! eorisequent right to recover the ‘vents thereof, attach-only to the 
premises of which she is dowable. 

4. What law governs right of dower, —Authorities cited on the question, 
whether the widow’s right of dower is governed by the law which 
was of force at the time of the husband’s death, or by that which 
was in existence at the time of the marriage and acquisition of the 


land. 





s 





AppEAL from the Circuit Court of Dallas. 
Tried before the Hon. BE. W. Parrws, : 


Tuis .action was bro by Mrs. Luey A. Hervivon, 
widow of Reuben Harrison, ‘deceased, ‘against “William 
E. Boyd, the administrator of shid' Reuben Harrison, “to 
recover the sum of $2,000, for the rent of the plantation 
on which the said Reuben Harrison most usually resided 
next before his death, from the 29th May, 1854, when said 
Reuben departed this life, up to the 16th January, 1857, 
the day on which plaintiffs dower in said plantation was 
set apart.” The defendant pleaded, “in short by consent— 
Ist, non assumpsit ; 2d, that plaintiff has had possession 
of said house and plantation since the death of her hus- 
band, ‘and fhat defendant cultivated said plantation during 
the time he occupied the same, at her request and urgent 
solicitation, and for her benefit; 3d, that plaintiff has 
réceived the value of the rents of said plantation, before 
the bringing of this suit, in the negroes to which she is 
entitled as a distributee of the estate,; and, 4th, that de- 
fendant had possession of said land as administrator of 
_ the estate of said Reuben Harrison, and cultivated the 

same for the benefit of plaintiff and the heirs of said 
Harrison, who were tenants in common thereof, and has 
fully paid over and accountéd, as such administrator, to 
_ the plaintiff and the heirs of said Harrison, for the rents 

received and profits of said plantation.” Across the face 
of the third plea, as copied in the transcript, are written 
the words, “ demurrer sustained ;” but the récord nowhere 


else mentions any demurrer. 
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The facts of the case; as stated in the*bill of exceptions, 
are these; The lands in controversy belonged to one 
Richard B. Harrison at the time of his death, and were 
sold by his administrator, under an order of the probate 
court, om the 20th February, 1849. “Reuben Harrison, 
the plaintiff's husband, became the purchaser at said sale, 
and exécuted his note, with surety, for the’ purchase- 
money; bat died on the 29th’ May, 1854; without* having 
paid any portion of the’purchase-money. After his death, 
the defendant,’ as his administrator, paid the phvchdse: 
money: in full, “but no titles were ever'made’ to said 
lands.” There was evidence tending to show, that the 
defendant, at the request of the plaintiff, did not sell the 
slaves belonging to the estate of his,intestate, but worked 
them upon said lad, fromm the — day of —, until the 7th 
day of February, 1857, when the plaintiff's Gower was 
regularly assigned to her, upon proceedings instituted bi 
her in the probate court of Dallas; and that the deféndant, 
at the request’ of plaintiff, applied the proceeds. of the 
crops raised by him on said landsin payment of thé debts 
of his intestate; also, that plaintiff resided on said land, 
from the day on which her said husband died, until the 
5th day of March, 1856; that she then removed to Benton, 
where she resided until November of the sdme year, and 
then returned to, and has lived upon said-plantation ever 
since; and that while living on said plantation, she re- 
edived her supplies of provisions for herself and children, 
and for her carriage-horses, from the proceeds of said plan- 
tation; but there was no evidence that she ever worked, - 
cultivated, or rented out any portion of said lands,” 

“The court charged the jury, that if they found from the 
evidence that Reuben Harrison bought said lands at an 
administrator’s sale, and gave his note for the purchase 
money, but had not paid the purchase-money at the time 
of his death, and had no legal title to said lands, then his 
widow was not entitled to dower in said lands, and could 
not recover in this action for the rents of said lands.” 
The plaintiff excepted to this charge, and took a nonsuit; 
and she now assigns said charge as error, and moves to set 
aside the nonsuit. 
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dite. D. F. Ww ILLIAMS, for appellant. 
D. 8. Troy, contra. 


STONE, J.—Itis settled by an array of authorities, too 
strong to be questioned, that marriage is.a valuable con- 
sideration; and that the respective rights and claims of 
the usband and wife, in and upon each other's property 
owned:at the time of marriage, stand on the same princi- 
ple ag the rights of other purchasers for value.—Huston 
v.,Cantril, 11 Leigh, 186; Magniae v. Thompson, 7 Peters, 
848; Barr y. Hill, Addison, 276; Ramsay v. Joyce,.1 Mc- 
Millan’s Eq. 236;.1 Parsons on Con. 357; Sterry v. Ar- 
den;«1 John, Ch. 261;. Whelan v. Whelan, 8 Cow. 537. 

It is also settled that, in the absence of an express 
ante-nuptial contract, when parties intermarry. with the 
intention of fixing their domicile ina particular place, and 
earry that intention into, effect, the law of that, place de- 
termines their several rights in the property then owned 
by each, or afterwards acquired without change of domicile. 
If. they, subsequently remove toa new legislative jurisdic- 
tion, any after-acqnisitions of property, in the absence of 
limitation, or.a contract.inier sese, will be governed by the 
laws of the new domicile. We cite, without comment, 

the, authorities,in support of these propositions.—Sand v. 
His Creditors, 5 Martin’s La, (N..8.) 569; Lyon v. Knott, 
26. Miss. 548; Depas. ‘y, Mayo, 11,Missouri, 314; Story 
Con. of Laws, §§148, 149, 150, 151, 172, 178, 174, 176, 
177, 

It, will. be observed, that this case does not raise any 
dueéstion. on. the effect of our statutes known as the 
“ woman's Jaws,” on the propositions above asserted. 
‘Whether these statutes, in cases coming under their influ- 
epce, require the application of a different rule, we are 

not called upon now to consider. 

Lest the generality of the expression, “property then 
owned,” as stated in our second proposition above, should 
mislead, we here remark that, of course, the rule there 
declared does not apply to real estate situated in another 
jurisdiction. The right to lands is governed by the law 

of the place where they are situated. 
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“This record. is entirely ‘silent onthe question when Mr. . 
and Mrs. Harrison intermarried. All it affirms is, that 
Mr. Harrison died in 1854, leaving appellant’his widow. 

‘Being bound, by an unbroken chain of decisions, to 
indulge every reasonable intendment in favor of the 
raling of the’primary court, we thust.suppose that Mrs. 
Harrison’s elaim of dower is to be determined by the 
‘ provisions of the Code, as those provisions are somewhat 
variant from our former legislation on the subject. 

The language, of the Code’ is: “§ 1854. Dower is an 
estate for the life.of the widow, in-a certain portion of the 
following real estate of her husband, to which she has not 
relinquished her right daring the marriage: 1st, of al} 
lands of which the husband was seized in fee during the 
“marriage ;' 2d, of all lands of which another was seized in 
fee to his use; 3d, of all lands to which, at the time of 
his death, he had a perfect equity, having paid all the 
purchase-money thereof.” It is reanifest that at no time 
was Mr. Harrison seized in fee of the lands mentioned in 
the record; nor had. he paid all the purchase-money. 
Hente, the claim of Mrs. Harrison is not supported by 
‘either the Ist or the 3d subdivision of section 1354. She 
must, then, base her claim on the2d of the subdivisions, 
or it, has,no foundation. : 

We confess that:we are unable to detect any material 
distinction. between the provisions of the 9th section of 
the act of 1812, (Clay’s Digest, 157, § 36,) and subdivision 
2of section 1854 of the Oode, so far as they bear on this 
question. The act of 1812. has received a uniform con- 
struction in this court, from which we do not feel at lib- . 
erty to depart.:: That construction is; that its operation is 
not confined to those estates of which one man is techni- 
eally seized: to the use of another, as embraced in the 
English statute of Henry VIIL., called the statute of uses. 
Oar statute was held to embrace all cases, where the title 
to lands was-in another, or in the government, and the 
husband had such interest and claim thereto that in equity 
he could compel its conveyance tohim. Ofall such lands 
the widow was dowable, under the act of 1812.—Shields 
v. Lyon, Minor, 278; Gillespie v. Sommerville, 38. & P. 
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447 ; and authorities eallected Rear. Digest. 459; apr. 
Diest, p. 142. : 

The Code,, however, shade it necessary that we should 
declare a different rule, If we'giveto the 2d subdivision 
of section 1854thesame,construction which:has unifprmly 
been given to the act of 1812, we leave novfield on whieh 
the 3d subdivisiouw can operate. We do notfeel at liberty . 
to deprive “it. of all. operation, miore especially as the 
construction of the act of 1812 has never been fully satis- 
factory. . We, then, confine the operation,of the 2d:sub- 
division of section 1354 to: technical ‘seizures to use, as 
understood. in the English jurisprudence. It results from 
what we have said, that Mr. Harrison: never-had’. such ‘a 
title to the lands mentioned im the~record; as that his 
widow could elaim-dower in them under the provisionsof 
the Code. 

It is contended for appellant, ‘thet her claim for rent 
should have been maintained, even.if it be conceded that 
she was not entitled to dower,in the lands: . This arga- 
ment is based on seetion 1359 of the Code: The language 
of this section, considered alone, is sufficiently compre- 
hensive to embrace all,cases. If, however, ‘we give'to ‘it 
the construction for’ which appellant contends, it places 
the widow, whose husband died in possession of lands to 
which he had not such titleas would support her claim to 
dower, on much more favorable grounds’than if her claim 
to dower was perfect. | In the one ease, she would hold, 
“free of rent,” the. homestead and entire “ plantation 
connected therewith,” without: limit,.as to time; for dower 
never could be assigned.to her. In the other, the heir, 
by having her dower alllotted to her, cowld reduce her 
possession to a life-estate in one-third of the real estate. 
We think section 1359 must be eonstrued in connection 
with sections 1354 and 1367, and that the. widow has no 
right to retain the prenmrises,. “ free of rent,” unless» there 
was also a real estate in -the husband, out os whhide she 
could have dower assigned to her. 

There is, perhaps, another defect in the siright of the 
plaintiff, as shown by thisrecord. It does not appear from 
the bill of exceptions, that the dwelling-house and plantation 
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connected therewith, are those where the “ husband most 
usually resided next before his death.” —Code, § 1359. 

It is further contended, that inasmuch as the seizin 
of Mr. Harrison was considered and necessarily passed on 
in the proceedings to lay off the dower of Mrs. Harrison, 
Mr. Boyd, the administrator, is estopped by the recovery 
in that case from disputing the seizin of his intestate. 
We do not now decide this question. Neither that record, 
nor the proof in this case, establishes the fact, that the 
lands which are the subject of this suit were the place 
where Mr. Harrison most usually resided néxt before his 
death. In the proceedings in dower, this latter inquiry 
would have been immaterial; and consequently, the doc- 
trine of estoppal probably does not apply to the case as 
made by this record.—See Chamberlain v. Gaillard, 
26 Ala. 504, Even if the appellant be right in the legal 
argument he makes on the doctrine of estoppel, it cannot 
aid him in this case, because of the defect of proof above 
noticed. We reserve our opinion on this legal question 
until it shall come properly before us. 

It is shown in this record, that Mr. Ilarrison acquired 
all the title he ever had to these lands, long before Janu- 
ary 17, 1853, when the Code went into operation. If his 
marriage with the appellant took place before that time, 
it may become a material question, whether her claim of 
dower and quarantine is to be determined by the act of 
1812, or by the provisions of the Code. We do not now 
decide this question, but, in addition to the authorities 
cited above, we refer to the following, without intending 

«thereby to intimate an opinion: Reynolds v. Reynolds, 
24 Wend. 198; Randolph v. Doss, 3 How. (Miss.) 205, 
214, 215; 1 Roper on Husband and Wife, 527; Torrence 
v. Cooley, 27 Miss. 697; Jackson v. Waltermire, 5 Cow. 
299; Bullard v. Bowers, 10 N. H. 500; Stanwood v. 
Dunning, 2 Shep. 290; Hobbs v. Harvey, 4 Shep., 80; 
Campbell v. Knight, 11 Shep. 332; Collins v. Torrey, 
7 Johns. 278; Sleight v. Read, 18 Barb. 159; White v. 
White, 5 6.474; 17 ib. 660; 4 Sandford, 461. 

The judgment of the circuit court is affirmed. 


Norzt.—This case was decided at the June term, 1858. 
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MOSE (4 stavz) vs. THE STATE. 


[INDICTMENT FOR MURDER. | 


1. Entering plea of not guilty for prisoner.—Where a prisoner, having 
been duly arraigned, and having pleaded not guilty on his first trial, 
refuses to plead anew on a second trial, the court may cause the 
pleaof not,guiity to:be entered for him. 

2. Change of venue.—The statute authorizing a change of venue ina 
criminal case, (Code, 33008,) applies to and includes slaves. 

8: Admissibility of confessions.—W here a witness testifies, that he went 
to.see the prisoner, after his arrest, at the instance and request of 
the latter, and found him confined and chained ; that in reply toan 

inquiry why he had sent for him, the prisoner referred to an in- ae 
formal preliminary examination, at which the witness had assisted, 
admitted that his denial of ‘guilt on that occasion was false, and 
proceeded to confess his guilt; and that he did not know of any 
promises or threats previously made to the prisoner,—this is suffi- 
cient, prima facie, to show that the confessions were voluntary, and 
to authorize their admission as evidence before the jury. 

4, Same.—The confessions of the prisoner in this case, who was a 
slave, held to have been properly received in evidence under the 
facts disclosed in the record, notwithstanding promises of favor 
made by, his master several weeks previously, and threats of vio- 
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lence by third persons on the day before such confessions were 
made. 

5. Withdrawal of jury pending preliminary investigation by court touching 
admissibility of confessions.—There is no rule of law, which requires 
that, pending the preliminary investigation by the court as to the 
competency and admissibility of confessions, the jury should be 
ma‘ie to withdraw: if a case should arise, in which the ends of 
justice demanded that such a course should be pursued, an appeal 
must be made to the enlightened discretion of the presiding judge. 

6. Relevancy of evidence corroborating confessions of prisoner and dying 
declarations of deceased—The fact that a buckshot, of the size ad- 
mitted by the prisoner to have been used by him in shooting the © 
deceased, was found a month afterwards, lodged in a tree near the 
scene of the murder, within the range of a gun’ discharged under 
the circumsiances detailed in the dying declarations of the de- 
ceased and in the confessions of the prisoner, is relevant evidence, 

: as corroborating those declarations and confessions, 

7. Mode-of impeaching or sustaining character of slave witness. + Where 
the general character of a slave for truth and veracity is im issue, a 
witness who is acquainted with his character in the family in which 
he lives, ‘consisting of seven or eight whites and about fifty 
blacks,” is competent to testify. 

a 8. Same.—But a witness who states, on cross-examination, ‘that what 
he meant by general character was the way he conducted himself, 
what his own master said, and what he himself knew of him,” is 
not competent to testify to the character of such slave. 

9. Charge on sufficiency of evidence.—A charge to the jury, instructing 
them that they mustrfind the prisoner not guilty, “unless: the evi- 
dence against him was such as to, exclude to a ioral certainty 
every supposition (or. hypothesis) but that: of -hisiguilt,” aSserts a 
correct legal proposition, and ought to be @ren at the ya oe of 
the prisoner. 

10. Same.—But a charge which asserts that’he is entitled te: an acquit- 
tal, “unless the evidence against him: was ‘such as to exclude to 
amoral certainty every possible hypothesis | but that of. his guilt, ” is 
erroneous. 4 

* 1l. Weight of confessions as etidelece. —The corpus delieti being otherwise 
established, a conviction may be had onthe prisoner's confessions 
alone, if free, voluntary, and satisfactorily proved. 


From the Circuit Court of Perry. 
Tried before the Hon. Porter. Kine, 


THE indictment in this case was found at the fall term, 
1858, of the circuit court of Dallas, and charged the 
prisoner, Mose, aiias Moses, a slave, with the murder of 
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Martin Oaks, awhite person. The prisoner was arraigned 
atthe same ¢ terni, and pleaded not guilty; and, on a sub- 
sequent day of the term, on his application, the venue was 
changed to Perry county, where, at the fall term, 1859, he 
was tried and convicted; but the judgment of conviction 
was reversed by this court, at its January term, 1860, and 
the @ause remanded.—See the case reported in 35 "Ala. 
421. At the spring term, 1860, of said circuit court of 
Perry, as the bill of exceptions in the present record 
shows, “when the case came on, to be heard, the defend- 
ant announced himself ready for trial, on fits plea of not 
guilty, pleaded ‘in. Dallas cireuit court before the venue 
was changed. The court required him to plead over to 
‘said indictment, but, he declined to do so; and the court 
thereupon entered the plea of not dilty 7 in his behalf, 
against his protestations ; to which ruling of the court the 
prisoner excepted.” 
The deceased was the overseer of a plantation in Dallas 
county, belonging to Mr. Vasser, who was also the owner 
of the prisoner; and was shot on the 26th July, 1858, 
about 9 o’clock at night, as he was riding from the house 
of his employer to the plantation, and died on the next 
morning. At that time the prisoner was run away, but 
he voluntarily returned to his master about a week after- 
wards. After proving the dying declarations of the de- 
ceased, as to the circumstances attending the shooting, 
“the State introduced asa witness one Hardy, aslave, the 
property of one Walker, who testified, that on the night 
said Oaks was killed, Mose came to him, near his (Hardy’s) 
master’s, having a gun, and told him that he’ had shot 
Oaks that night. with said 'gun—that he had loaded it with 
fifteen buckshot, a rifle-ball, and a slug, and that the other 
barrel was loaded in thesame way. The State also offered 
one Jennings as a witness, who testified, that about one 
month after the death of the deceased, while Mose was 
confiied at “Pleasant Hill, in Dallas county, he went to 
see him, between ten and twelve o’clock on Monday 
morning, at the “instance of said Mose; that he found 
Mose confined in 2 little room back of a grocery, with a 
chain passing’ around his neck by one end, and the other 
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end fastened to the house, handcuffed, and perhaps air. 
wise secured; that on entering the said room, ‘he. said, 
‘Well, Mose, what do you want with me;’ and that Mose 
replied, ‘Mass Edmund, I have known you a long time; 





we are members of the same church. You examined me, 


very closely.on the other trial, I then told you a lie; I 
now want to talk to you as a church member.’ Said wit: 
ness stated, also, that he knew of no promises or threats 
made to the prisoner. The State then offered té prove, 
that the prisoner then made confessions of his guilt to 
said Jennings, The prisoner objected, and insisted, that 
said confessions were not shown to be voluntary. The 


court overruled said objection, an@ held said confessions, 


prima facie, voluntary and admissible, (the above being 
all the evidence on the point ;) to which ruling the defend- 
ant excepted. The prisoner then offered to prove, that 


the confessions to said Jennings were not voluntary, but 


were illegally obtained, and were inadmissible; and the 
court decided to hear said evidence before hearuy said 
confessions, The prisoner then asked the court to direct 
the jury to withdraw, so that they might not hear the pre- 
liminary examination aforesaid for the above’ purpose ; 
but the court refused to do this, arid the prisoner ex- 
cepted.” | 


“To show that the confessions to said J ennings were 


not voluntarily made, the prisoner then proved to the 
court the following faets and circumstances: When the 


prisoner, who was a runaway at the time said Oaks was - 


killed, returned to his master on the eighth day afterwards, 


his master cursed him, struck him in the face with his. 


fist, and made it bleed ; told him that he believed, he had 
shot Oaks, and that he was going to send him to the vigi- 
lance committee; that he hoped they would hang him, 
and that he should never see him again; and then bound 
him securely with cords, and sent him to said committee 
at Pleasant Hill, which was their head-quarters. Said 
committee examined and discharged him, and he returned 
to his master’s that evening. His master, still believing 
that he was guilty, kept him chained the balance of the 
week; and, after keeping him so confined for several days, 
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stripped him while tied, cursed him, and told him that he 
would make him tell about the murder of Oaks, or kill 
him, ‘The prisoner denied the charge, and insisted that 
he was innocent, arid, at length, so satisfied his. master of 
his innocence, that, after striking him once or twice with 
a whip, and seeing that he was badly frightened, he let 
him go, and sent him down to the plantation. After. . 
wards, when he had been at work about a week on “said 
plantation, his master had another interview with him, 

and, in order (as he testified) to induce him to tell what 
he kuew about the murder of said. Oaks, told him, 

that if he would tell him all about the killing of eaid 
Oakes, he would run him off, and he should never be hurt. 
for any part he:took in it; but the prisoner again denied 

that he knew anything shout it, or had any partin killing 
said Oaks. After the prisoner had been at work on said 
plantation for two or three weeks, one Riggs went to the 
plantation to arrest him; walked up to him on Sunday 
afternoon, laid his hand on him, and said, ‘You are the 
boy I am after. Walker's hoy Las been taken, and the 
murderer of Oaks has been, fownd out.’ The prisoner 
then again denied that he had killed Oaks. Riggs then 
carried him to his master’s residence. His master, ‘being 
very much excited, on account of haying heard that Hardy 
had confessed that the prisoner had killed said Oaks, then 
cursed him again, and told him that he believéd he was 
guilty of said crime, ‘and that he and Hardy | were both 
‘guilty ; that he was going ‘to send him again to the vigi- 
lance committee, and hoped that they would hang or burt 
him; that he would give $200 to have him hung; that he 
would hang him, and Hardy too, before the night after 
the next day; that he would hang him himself, if nobody 
else would, if he was proved guilty; and thathe need not 
look for or expect any further assistance or protection from 
him. While his master was thus talking to him, the 
prisoner was securely tied, and had his arms pihioned to 
his sides; and he was carried to Pleasant Hill the same 
evening, and delivered to the vigilance committee; who 
took charge of him, and kept him in the bar-room of’ the 

hotel that night; several of the committee’ staying — 
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him to guard him. He was fastened with a chain around 
his neck, had on handcuffs, and was tied with a rope. 
Many persons talked with him that night, and asked him 
a great many questions; but about what, the witness 
could not say. The persons who so interrogated him, 
passed in and out, and asked him such questions as they 
thought proper to ask. On thenext morning, the prisoner 
was carried from the hotel to a room back of a grocery in 
the village, where he was kept confined in the same man- 
ner; and many persons there continued to interrogate 
hick. passing in and out, and asking such questions as thoy 
pleased. One Thomas B. Somerville testified, that threats 
of violence were used towards him while confined at 
Pleasant Hill, in charge of said Somerville, before-any 
confessions were made by him; that the prisoner knew 
such threats were made before said time; that he (wit- 
ness) told him he ought to be hung, and that there were 
men then engaged in trying to make up money to pay for 
him, and hang him right there, without judge or jury; 
that he also told him, ‘Mose, you are in my chatge, and 
I will treat. yon as well as I can while you are;’ and ‘that 
all this occurred before any confession was made. 

“One Carson was then introduced, and testified, that he 
and Mr. Rives, having been sent for by Mose, went to see 
him about eight o’clock on Monday morning; that Mose 
then appeared to be’much distreeséd and wearied, and 
said to them, ‘that he felt badly, and was tired—please to 
fix a place for him to rest, that he wanted to sleep a little, 
so that he could compose his mind; and to return in 
about an hour, as he wanted to talk to them, and to let 
no other person come with them.’ Witness and Rives 
then retired from the room, closed the door, and went 
off. When they returned, about an hour afterwards, and 
re-entered the room, Mose roused up, and appeared to 
have been asleep. One of them asked him how he felt; 
to which he replied, that he felt better. One of them then 
asked him, if he was ready to talk to them now; and he 
replied, that he was. One of them then asked him, what 
he had to say; and Mose then asked him, if there was any 
chance for a man who had committed murder to get to 
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heaven; to which one of them replied, that he did. not 
know—there might be mercy, but he would have to, repent. 
Mose then said, that,he had dene a great deal of hard 
praying, and did not. want to miss heaven... Carson then 
told him, to beparticular not to tell any thing, againet 
himself; that so far as he was,coneerned, they were satis- 
fied. Mose then, asked them, if, it would be any harm ‘for 
them to, tell him, what the man had witnessed against 
him; aid Carson *gaid,. they would not, tell him, Mose 
was then silent for a while, when. Carson said to him, 
‘Well, Mose, as you. seem to have nothing to tell on any 
body else, .you, must be the guilty,one;’ and,,as Carson 
testified, Mose.then went.on to make his confession. On 
cross-examination of said Carson by the State, the counsel 
for the State insisted, that the confession itself would 
show that it.was voluntary, .and asked the witness to state 
the.confession tothe court for this purpose. The prisoner 
objected to said witness giving said confessions in evi- 
dence for this. purpose ;, the court overruled the objection, 
and the prisoner excepted, Under this ruling of the 
court, said Carson then stated, that Mose said, in answer 
to his remark. last above mentioned, ‘It is a certain 
matter that I shot Mr. Oaks ;’ and, in answer to.questions 
asked him, then went on to state, that he shot him from 
the inside.of the feuce corner, on the way from his master’s 
house to the plantation, on Sunday night; that Oaks was 
not more than six or seven feet. from him when he shot ; 
that he had a double-barreled gun, but did not shoot the 
second barrel, because the gun kicked him on the nose, 
and confused him so that he could not do it; that he 
followed on after Oaks until he got close to the house on 
the plantation, when one of.the negroes on the plaee, 
named Rocko,. came to him, and asked if it was he that 
had shot Mr. Oaks;.that he told him it was, and Rocko 
suid he thought so;, that he had waylaid Mr. Oaks at the 
same place, on Sunday night two weeks before, but did 
not shoot because Mr. King was with him; that he also 
waylaid him once in a ditch in the field, but did not shoot 
him then because his master was with him; that no per- 


son was with him on the night he shot the Abceased; that 
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he git with the boy. Hardy'that night, ‘and stayed with 
him next day aroutid’ Shiloh church; that they went to 
Selma on the’ next (Monday) ‘night, and stayed about 
there until Wednesday, when they’tame back; that ‘on 
Thursday morning they met With Dr: Townsend's Will, 
who told them that Mr. Oaks ‘was dead ; that when he 
came ‘home to his master Hardy had the gun; that he 
saw Hardy the next week afterwards, and got the gun 
from him, to prevent Hardy from ‘killing’ his own over- 
‘seer with it, ashe said he intended to do, and ‘hidit, with 
somé shot and powder, in a chésnut log between his 
master’s field and Mr. Walker's; atid that ‘he killed’ the 
deceased because he was a hard down’ man on him, and 
said he was going to be harder. | Carson and Fennings 
both testified, that the prisoner made no allnsion, in his 
confessions to them, to the threats or promises previously 
made to him by his master. Carson stated, that he, 

Rives and ‘Mose were all’memoers of the same church. 

1t ‘was proved, that the confessions to. Carson and Rives 

were made before the confessions to Jennings. Major 

Vasser, the owner of Mose, further testified, that he was 

a very timid negro, and had been from childhood; that 

when brought out for trial on Tuesday after his arrest by 

said Riggs, and after the confessions made to Jennings 
and Carson, he (witness) was present, and heard many 
threats made against Mose, in: his (Mose’s) hearing, to 
the effect that the people’ at Pleasant Hill would hang 
him there, and that a purse would be made up to pay for 

him; that it was in fact agreed between said Vasser and . 
others, that both Mose’and Hardy, then being present, 
should be taken to the place where Oaks was killed, and 
there burned; and that Mose was 80 greatly alarmed that 
he could hear his heart beat seven or eight feet distant. 

- This was all the evidence introduced, on either side, 
showing the circumstances under which the prisoner’s 
confessions were made. The prisoner thereupon insisted, 
before the court, that the same were not voluntary, and 
should not be allowed to go before the jury as evidence ; 
bat the court overruled the objection, and heldsuch con. 
fessions to be admissible evidence; to which the prisoner 
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excepted. The prisoner’s said confessions, as made to the 
witness Carson, were then introduced in evidence to the 
jury, against the prisoner’s objection ; and he excepted to 
the ruling of the court inallowing them. The State then 
offered to prove, that on thesame day, but subsequent to 
the time testified to by said Carson, the prisoner made 
another confession to the witness Jennings. To this the 
prisoner objected; the court overruled his objection, and 
he excepted. Said Jennings then testified, that having 
gone to see Mose, on being sent for by him, on said Mon- 


‘day, Mose told him, that he had sent for him because they 


were members of the same church, and because he had 
told him lies when first questioned by him before the 
vigilance committee—that he had told him he had not 
killed Mr. Oaks, when he had; that he had alsotold him 
he had skinned ‘his nose‘in falling down a blaff, which 
was not true, as his nose was in fact hurt by the kicking 
of the: gun when he shot Mr. Oaks; also, that he had 
waylaid Mr. Oaks at the same place, on Sunday night two 
weeks before, and would then have shot him if Mr. King 
had not'been along with him. The prisoner objected to 


‘these confessions as evidence, because obtained under the 


influence of the first confession,’ and beeause not volun- 
tary, and moved to exclude the same from the jury; but 
the court overruled the motion, and the prisoner ex- 
cepted. 

“One Wiley then testified, that on said Monday, at 
Pleasant Hill, Mose told him where said gun was, and 
that there was powder and shot with it. One Quarles 
testified, that about one month after Oaks was killed, he 
and another person found one buckshot.in a pine tree 
about thirty-five feet from where Oaks was killed, and 
very nearly in the range of a gun, if shot from the.corner 
of the fence above mentioned, at a man six or seven paccs 
from it going in the road towards the houses on the plant- 
ation; and that he cut out the chip containing it, which 
he exhibited to the court and jury. Toall this testimony 
of said Quarles the prisoner objected, and moved the 
court to exclude it from the jury; but the court overruled 
the motion, and the prisoner excepted. 
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The’ prisoner offered evidence of his own good charac- 

ter, and also evidence impeaching the general character of 
the witness Hardy, showing it to be bad, and contradict- 
ing sundty statements made by him. The Statethen in- 
troduced. John Wiley as a witness, and asked. him, 
whether he was acquainted with Hardy’s general character 
for’truth and veracity in the neighborhood where he 
resided and was known. The witness answered, that he 
did not know ‘Hardy’s character in the neighborhood, but 
kuew his character in the family in which he (Hardy) 
lived; and, when asked the size of said family, replied, 
that it consisted of some eight or ten whites and about 
fifty blacks: ‘The counsel for the State then asked him, 
whether said ‘character'was good or bad; and the witness 
answered: that his character in'saidfamily was good. To 
this question and answer, each, the prisoner objected, and 
excepted to’ their allowanee by the.court. ,One. Buster 
was also called as a witness to thecharacter of said Hardy, 
and’ festified, on his direct. examination, that he was _ac- 
quainted with’ said Hardy's general character for truth 
and veracity among his neighbors ;. that it was,good, and 
that’ he would believe bim on oath... Said witness testified 
on cfoss-examination, that'.what-he meant..by general 
character was the’ way he conducted himself, what his.own 
master said, aud what he knew of.him, himself. The 
prisoner then moved the court to ‘exclude the direct testi- 
mony of said witness from the jury,,on, the ground that 
he.was not competent or qualified to speak of Hardy’s 
character;’ but the court overruled the motion, and the 
prisoner excepted. 

“The ‘court charged the jury, among other things : 
1. That every one charged with the commission of an 
offense’ against the law, is presumed innocent until his 
guilt'is established:by the evidence ; and that the prisoner, 
though a slave, was as much entitled to the benefit of that 
presumption ‘as if he were'‘a white man. 2. That unless 
the evidéneé was 86 convincing as.to satisfy their minds of 
the prisoner's guilt beyond all..reasonable. doubt, they 
must return a' verdict of not guilty. .3. That if, in view 
of all the facts and circumstances proved, they entertained 
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a.reasonable doubt as to the truth of the confessions, they 
may disregard them in their decision of the case, as being 
incredible, although they cannot reject them as incompe- 
tent; and if they entertained no such reasonable doubt, 
they ought not to disregard them, although they may be- 
lieve that said confessions were obtained by the appliances 
of hope or fear to the prisoner’s mind. 

“ The prisoner asked the court to charge the jury— 

“1. Thatif the the deceased was killed in Dallas county, 
then they must find the prisoner not guilty. 

“2. That if they find there is no evidence of the fact 
that the prisoner shot the deceased, except his own confes- 
sions; und that his confessions to Carson and Jennings were 
made when he was confined and chained at Pleasant Hill, 
fifteen or more hours after his arrest, and after he had 
mide the request of Carson and Rives to be lett alone for 
one hour and then he would talk with them, and after bis 
master had made the promises and threats testified to by 
him, and after the threats at Pleasant Hill testified to by 
the witness Somerville, and after what said Somerville 
had said to him,—then they would not be authorizcd to 
find the prisoner guilty on the confessions made to Hardy, 
ubless they believed suid Hardy to be worthy of credit. 

“3. That unless the evideuce against the prisoner should 
be such as to exclude to a moral certainty every supposi- 
tion but that of his guilt of the offeuse imputed to hin, 
then they must find him not guilty. 

“4 That unless the evidence against the prisoner should 
be such as to exclude to a moral certainty every hypothe- 
sis but that of his guilt of the oftense imputed to him, 
they must find him not guilty. 

“5. That unless the evidence against the prisoner should 
be'such as to exclude to a moral certainty every possible 
hypothesis but that of his guilt of the offense imputed to 
him, they must find him not guilty. 

“6. That if they should find that there is no evidence 
of the‘ fact that the prisoner killed the deceased, except 
his own confessions, then they should fiud him not guilty. 

“The court refused each one ot these charges, and the 
prisoner excepted to the refusal of each.” 
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I. W. Garrort, for the prisoner.—1. The prisoner had: 


the right to be tried on his own plea of not guilty, 
interposed at the time of his arraignment, and the court 
erred in putting in another plea for him. Section 3574 
of the Code has no application to the case, because the 
prisoner had pleaded when arraigned. Injury must be 
presumed from this error, since the record does not show 
enough to repel the presumption.—Spivey v. McGehee, 
21 Ala. 417; Sackett & Shelton v: McCord, 23 Ala. 851; 
Hines v. Trantham, 27 Ala. 359; Thomas v. DeGraften- 
ried, 27 Ala. 651. ” 

2. The witness Jennings found the prisoner confined 
in a house, handcuffed, and with a chain around his neck; 
and his confessions while in that condition, without 
inquiry as to the treatment to which he had _ previously 
been subjected, or as to the promises or inducements 
which had been held out to him, were held to be prima 
facie adimssible.. That this was erroneous, see Brister v. 
The State, 26 Ala, 107; Wyatt v. The State, 25 Ala. 12; 
1 Green. Ev. § 219. 

3. The court should have directed the jury to retire 
while it heard the evidence preliminary to the admission 
of the confessions. No mind, however well trained, can 
hear a detailed statement of facts, without retaining im- 
pressions made on it; and it is not to be expected that 
jurors will be free from this infirmity.x—Smith v. The 
State, 9 Humph. 17, 13; Florey v. Florey, 24 Ala. 247; 
Carlisle v. Hunley, 15 Ala. 625-6. 

4, The prisoner’s confessions were not competent evi- 
deuce, under the facts disclosed in the record. It isshown 
that his master had at first attempted to compel him to 
confess by threats and punishment; that he then changed 
his tactics, and endeavored to procure covfessions by 
bribes and promises; that the prisoner was thea arrested, 
and delivered to the vigilance committee, chained and 
handcuffed ; and that he was kept in this condition until 
the next day, when nature was exhausted, and the con- 
fessions were at last obtained. Is it remarkable that, 
circumstanced as he was,—sabandoned by his master and 
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‘riated mob, who were thirsting for his, blood,~he gave, 


way to his hopes or fears, and made the confessions which 
secured his conviction? ,..A to the admigsibility of vie 
dence thus, obtained, see 2» Kussell. on: Crimes) 826-285 
Roscoe’s Cr. Ev..89-40; 1.Greenl. Ev. § 220; Bobv. The 
State, 32 Ala 566-8; Wyatt. v..TheState,'25 Ala. 9; 
Brister v. The State; 26 Ala. 107. . 

5. The confessions ‘to Itives and Carson having. been 
improperly obtained, the subsequent confessions te Jen- 
nings, made’ on the same day, were also. inadniissible. 
Authorities supra. , 

6. The testimony of Quarles wasirrelevant: It is not 
the fact that a thing is found as confessed by the prisoner, 
but his knowledge of the existence of the fact, that tends 
to show guilt.—1 Greenl. Ev. §§ 231-32, 

7. The testimony of Wiley and Buster, as to the pris- 
oner’s character, was illegal.—1 Greenl. Ev. §461; 1 Phil. 
Ev. 212, 491;,2 C. & H. Notes, 767;, Dave v. The State, 
22 Ala. 23. 

8. The statute authorizing a change of venue, does not 
include slaves. Section 8612 requires a payment in 
money, with which a.slave cannot comply. Section 3305 
is a legislative construction of statutes, showing that they | 
do not generally include slaves. See, also, Eskridge v. 
The State, 25 Ala, 38; Cobb on Slavery, §§ 91-94. 

9. Vonfessions are not, of themselves, sufficient to aus 
thorize a conviction; there must be, at least, additional 
proof of the corpus delicti, , The 2d and 6th charges asked, 
should have been given. 

10. The 3d and 4th eharges asked, asserted clear legal 
propositions.—Best on Presumptions, (47 Li TL.) 168, § 210; 
State v. Murphy, 6 Ala. 852; Mickle v. The State, 27 Ala. 
20; 3 Greenl. Ev. § 29. 


Geo. W. Gaye, with M. A. Banpwin, Attorney-Gen- 
eral, contra.—1. The constitution of Alabama’ secures: to 
every acensed person. ‘‘a fair and impartial | trial.’’~Art. 
I, §10. Section 8819 of the Code provides, that: slaves 
shall be tried “in the mode provided by law tor the trial 
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ofiwhite pe e Sectivri’ 8608 seoures® to ; wy per- 
son; iidicted ‘ona afiminal® ohare,” the” i721 “io ‘a 
Souige of venue. ‘When a slave iv charged: with a crime, 
her loses the’ charketet | of a Shattel, andes viewed as a 
pérson.-2-Kederalist,' No. 64/*-\A slave @aenct’be twice put 
ini bopent?. hecaase ‘the* is: f ‘persii:SKe parte Brown, 
2 Bailéy; 828): “Aw indicttrent’ liek forthe frurder of a 
slave, as a person, at commoi iw\—22 Hawk. 454 ; ‘State v. 
Pianagan,; 5 Ala: 477} Btatevs Tones Ala 666. ‘A slave, 
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when in jail, is éntitled to alist of the jury and.a cony ot 


the indictment; ‘as “a! person.—State v. Brister, 26 Ala. 
107; Code, §3576. In Louisiana, slaves aré émbraced 
in the general law.~+12 La (Ann.) 805. In North Caro- 
lina, slaves are held*to be embracédin the’ geverai' law as 
to protection, but hot-as to pynishment.—_Busbee’a R. 214. 
Even if the change of Véfitie ‘was: illegal, it cannot work 
a reversal of the judgment. —Porter v. The State, 5 Mo. 
538. 

2. The interposition of the: ples of not guilty by the 
court, was authorized by the statute, (Code, § 3574 ;) and, 
even if unauthorized, eould not possibly have prejudiced 
the prisoner. 

3. No anthority is cited for. the position,that the jury 

should have been sent out during the preliminary investi- 
gation touching the admissibility of the confessions: and 
the uniform practice, in this State'and elsewhere, has been 
to. the contrary. 
‘4. The admissibility of the prisoner’s confessions, made 
and corroborated as they were, is fully sustained py the 
following authorities: Brister’s case, 26 Ala.07 ,; State 
v., Long, ‘1 Hayw. 455; State.v.: Potter, 18 Conn. 166; 
GCommonwealth'v. Dillon, 4 Dallas, 111; Rex: v. Givbons, 
11 E. ©..L..827; 1 Green. ‘Ey. §§ 219, 229, 231; Whar- 
ton’s Criminal Law, 317-18-19-20. 

5. The mode of. impeaching the slave Hardy was cor- 
rect, if not’the only proper mode. The whole spirit of 
our legislation confines the character of a' slave to his 
owner and fellow'servants, and; as a general rule, he can 
haveno geveral character outside of his home. 

6. It is not necessary to a conviction, that every other 
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hypothesig should be excluded to a “ moral certainty,”— 
which implies more than a reasonable doubt.—Mickle 
v. The State, 27 Ala. 20; 1 Starkie’s Ev. (m. pp.) 414-15, 
514. 


A. J. WALKER, C. J.—The prisoner was arraigned, 
and pleaded, “not guilty,” at the term of the court. at 
which he wasindicted. Upon his last trial, hestood mute; 
and the court caused the plea of not guilty to be entered, 
against the objection of his counsel. In this there was 
no reversible error. It is not conceivable that the pris- 
oner could have sustained the slightest detriment from 
the course adopted by the court. 

[2.] We cannot sustain the position, that the statute 
does not authorize a change of venue in the case. of a 
slave prosecuted by,anindictment.. The statute provides, 
that “the trial of any person, charged with an indictable 
offense, may be.removed to another. county, en the. appli- 
cation of the defendant, duly supported by affidavit.” A 
slave.is a person,.in the eye of the criminal law, and, 
when.indieted, is clearly within the language of the statute. 
There was, therefore, no error in the refusal of the first 
charge. 

_[3.] The law. undoubtedly requires, that a confession 
should be shown, prima facie, to have been voluntary, be- 
fore it is ailmitted in evidence tothe jury.—Bnister v. The 
State, 26 Ala. 128;. Wyatt v. State, 25 Ala. 12;.1 Phil. 
on. Ev. (edition of 1859,) 642; 1 Greenl..on Ev. § 219; 
Regina v..Warringham, 2:-Leading Criminal Cases, 167 ; 
2Kast’s. Cr. Law, 567. . This is usually shown by negative 
answers to the questions, ‘whether the prisoner-had been 
told that it would be better for him to confess, or worse for 
him if he did not, confess; or whether, language to that 
effect had been addressed to him.’’— Wyatt v. State, supra. 
Before the court deeided to. admit the confession made to 
Jennings, the witness stated, that he visited the prisoner 
at his instance; that he addressed to the prisoner the 
question, “what do you want with me ?’—that the pris- 
oner replied, ‘I have. known you a long time; we are 
members of the same church. You examined me very 
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closely on the other trial. I then told you a lie; I now 
want to talk to you as a church member;” and that he 
(the witness) knew of no promises or threats made to the 
prisoner. Upon this preliminary proof, the court cor- 
rectly ruled, that the State might proceed with proof of 
the disclosure made to the witness. There was a substan- 
tial, though not a literal compliance with therule, as to 
the proper inquiry preliminary to the admission of the 
confession. It appeared, prima facie, that the confession 
was voluntary. 

[4.] After the court ruled that the confession was, upon 
the evidence adduced for the proseeution, admissible, 
the prisoner produced witnesses, with a view of showing 
that the confessions made to the witness Jennings, 
and also to Carson, were not voluntary. After hearing 
the evidence, which is set out in the bill of exceptions, 
the court admitted the confessions made separately 'to the 
two witnesses. We are now to inquire whether the 
court erred’ in its ruling. The master of the prisoner, 
some weeks before the confession, made a promise of 
favor and protection, if the prisoner would disclose to 
him. The slave made no disclosure, ‘but protested his 
innocence. Subsequently, the master, on hearing of a 
disclosure made by another slave, told the prisoner, that 
he believed him guilty; that he wished him to be hung; 
that he would give two hundred dollars to have him hung; 
and that the prisoner-need not expect any further assist- 
aneé or protection from him. On ‘the next day, the 
confessions were made separately to the witnesses Carson 
and Jennings. “The question arises, whether or not these 
confssions were induced by the master’s promises of favor, 
made some time before. 

It is a rule of great strictness, that: if.a confession -has 
once been obtained by undue ‘means, no subsequent con- 
fessions of like character are evidence, unless it is shown 
thatthe influence has been renioved.-Bob'v. The State; 
82 Ala. 560. This rule would-be applicable, and might 
have a controlling influence, if the slave had yielded ‘to 
his master’s inducement, and made a confession to the 
master. The question is, however, not whether an. in- 
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ducement, which produced a confession upon the occasion 
of its offer, is the parent of a second confession; but, 
whecher an inducement, which had no effect at the time 
when it was made, was the cause of a confession made 
some weeks afterwards. The promise of the master was 
put upon the condition of a disclosure to him. The favor 
promised was, that the master would run the slave out of 
the country, and sell him. The master’s ability to fulfill 
that promise depended, in a great measure, if not entirely, 
upon the confessions being made privately to the master, 
before the law had taken him into its custody. It may, 
therefore, well be doubted, whether the master’s promise 
; could have been understood to extend to a future confes- 
sion, made to some other person. The slave, however, 
resisted the inducement, when offered by his master, who 
had authority over him, to whom he was accustomed to 
look for protection, and who had, in all probability, the 
ability at the time to execute thepromise. Is it probable, 
that the inducement, which was ineffectual when offered 
under such circumstances, acquired several weeks after- 
wards such an influence, as to superinducea confession to 
a person other than the master, when the prisoner had 
been taken into custody, and the master’s ability to com- 

ply with the promise was greatly lessened, if not alto- 
| gether destroyed? We do not pause to answer this ques- 
tion; for, if we could conceive it possible that a slight 
influence produced by the master’s promise lingered in the 
slave’s mind, and was liable to produce a confession, we 
should be bound to regard that influence as totally re- 
moved by the forcible admonition of the master, that he 
need not expect any further assistance or protection from 
him; that he believed him guilty, and desired him to be 
hung. Looking at the subject in every aspect, we think 
the court below was entirely safe in assuming, that no in- 
fluence exerted by the promise of the prisoner’s master 
caused the confessions which were made.—Moore’s case, 
2 Leigh, 701; State v. Guild, 5 Hals. 163. The principle 
is, that although a threat or promise may have been made 
use of, the coniession is to be received, if it has been 
made under such circumstances as to create a reasonable 
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presumption that the threat or promise had no influence, 
or had ceased to have influence upon the mind of the 
party.—Roscoe’s Crim. Ev. 42; 1 Green]. on Ev. § 221; 
Brister v. State, 26 Ala. 129. 

To the argument that the confessions were promised in 
order to procure an opportunity to sleep, and afterwards 
made in fulfillment of that promise, we cannot assent. 
The testimony very clearly shows that the prisoner sent for 
the witness Carson; that he asked an opportunity to sleep, 
in order that he might compose his mind; and that he 
voluntarily requested the witness to return in an hour, in 
order that he might talk with him. The opportunity of 
sleeping was not afforded upon condition that he would 
confess, but was asked because, in the perturbed and dis- 
tressed state of his mind, the prisoner needed the compo- 
sure which sleep would bring to fit him for the interview 
which he desired. 

There was nothing said by either of the witnesses, 
Carson or Jennings, calculated to produce upon the pris- 
oner’s mind the belief that it would either be worse for 
him to withhold his confession, or better for him to make 
it. His confessions seem to have been prompted by a 
sense of religious duty, awakened by the apprehension of 
a speedy execution at the hands of lawless violence, and 
were not the result of the slightest hope of temporal 
benefit on account of the confessions. We decide, tlere- 
fore, that the court below committed no errorinadmiiting 
in evidence the confessions made tu the witnesses Carson 
and Jennings. 

[5.] Before the court went into the preliminary exami- 
nation for the purpose of ascertaining whether the con- 
fessions were voluntary, the prisoner’s counsel moved the 
court to cause the jury to withdraw pending the exami- 
nation, lest they might be-so affected.by the evidence de- 
tailed on the preliminary examination, that the impres- 
sion could not be removed if the evidence was: excluded, 
The court refused to cause’the jury ‘to retire, and the 
prisoner excepted. As the eonfessions were admissible, 
the prisoner could have sustained no injury from the fact 
that the jury was present during the preliminary investi- 
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gation ; and we could not reverse, even though the court 
had erred in that respect. We deem it proper, however, 
to say, that the court committed no error in refusing: to 
cause the jury to retire, as was requested. There is no 
rule of law, which requires that inquiries as to the admis- 
sibility of evidence should be conducted apart from the 
jury; and we can perceive no adequate ‘reason why’ we 
should inaugurate such a rule. We can not presume that 
jurors are incompetent to banish from their minds the 
effect of those things which may happen to be heard by 
them in such examinations, and which are not admitted 
as evidence for their consideration. We do not act upon 
that presuinption. It is settled that no reversible error 
is committed by the admission of illegal evidence, if it 
be afterwards withdrawn.—Frierson v. Frierson, 21 Ala. 
549; Bilberry v. Mobley, 76. 277. The propriety of con- 
ducting such examinations apart from the jury, must be 
left to the discretion of the presiding judge. There may 
oceur cases where such a course would be necessary, in 
order to accomplish the ends of justice. When such a 
case occurs, an appeal must be made to the enlightened 
discretion of the circuit judge. 

[6.] The evidence of the witness Quarles was admissi- 
ble. It was pertinent to the question of the correctness 
of the declarations of the deceased, and of the confessions 
of the accused; and ior that reason, if for no other, it 
was competert testimony in the cause. 

[7.] The witness Wiley stated, that he knew the char- 
acter of the witness Hardy in the family to which he 
belonged,’ and that the family.consisted of eight or ten 
whites, and about fifty blacks; but he stated, that he did 
not know his character’ in the community. The court 
permitted the character in such family to be given in 
evidence, and that ruling is assigned for error. It is true 
that the repute in the neighborhood is usually laid down 
in thé law-books as the test of the general character 
which may be given in evidence; but the inquiry is not 
to be confined to the repute among those who, on account 
of propinquity Of resideace, are neighbors in the common 
acceptation of the term. The term neighborhood is said, 
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in a Pennsylvania case, to be co-extensive with the inter- 
course of the witness.—Chess v. Chess, 1 Penn. R. 40. 
This court, in discussing the qualification of a witness to 
testify as to character, decided, that he must be able to 
state what is the general repute of the person with those 
among whom he dwells, or with whom he is chiefly con- 
versant.—Sorrelle v. Craig, 9 Ala. 584; Hadjo v. Gooden, 
13 Ala. 718. Again, this court said, that the question 
should be, whether the witness knows the general charac- 
ter among his neighbors, or those acquainted with him. 

Daye v. State, 22 Ala. 28. Eight or ten whites and fifty 
slaves, congregated together, form quite a community. 

A wholesome discipline requires that the slaves should be 
kept chiefly at home; and the ‘intercourse of the slave 
outside such community is, in.many cases, rare, and fora 
very short time. It may frequently happen, therefore, 
that the slave has no character outside of the community 
to which he specially belongs. His character in a family 
or community, such as that above mentioned, is not a 
reputation with a few persons: it isa general character, 
and often the only character which the, slave has. We 
think a slave’s general character.in such a community is 
admissible in evidence. Such a character will frequently 
be as extensive as the slave’s intercourse, and will be his 
reputation with those who are chiefly, conversant with 
him. There was no error in admitting the evidence of 
the witness Wiley. 

[8.] The evidence of Buster, as to character, ought, to 
have been excluded. He showed by his answer on cross- 
examination, that his estimate of Hardy’s character was 
not based upon his general repute among his neighbors, 
or those acquainted with him.—Dave v. State, 22 Ala. 38; 
Hadjo v. Gooden, 18 Ala. 718; Wike v. Lightner, 11S. 
& R. 199-200. 

[9.] The-court below erred in refusing. to give the third 
and fourth charges asked, which are substantially the 
same.—Best on Presuniptions, 282, §210; Starkie on 
Ev. (edition of 1860,) 759, marg. 862; Mickle, v. State, . 
27 Ala. 20; State-v. Murphy, 6,Als...845; Harrington 
v. State, at the present term; State v. Newman, 7 Ala. 
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69; State v. Marler, 2 Ala. 48. By moral certainty, 
we understand to have been meant, that kind of certainty 
which is distinguished from physical or mathematical 
certainty—which controls and decides the conduct of 
men in the highest and most important affairs, where 
the guidance of the senses or of mathematical calcu- 
lations cannot be had. We think, too, that the context 
of the third charge requested shows that the word sup- 
position in that charge was not used in the sense of 
imagination, or to designate an operation of the mind, 
but points to something supposed; and that the word 
supposition, in the third charge, is not distinguishable from 
the word hypothesis in the fourth charge, in the office which 
it performs. Thus. understood, the third charge is, in 
substance, the same with the fourth; and they both assert 
nothing more than the proposition, that the jury must 
from the evidence be convinced to a moral certainty of 
the defendant’s guilt, in order that they may return a ver- 
dict against. the accused. Unless the jury are morally 
certain of the defendant’s guilt, it cannot be said that 
they have no reasonable doubt of his guilt. The propo- 
sition, therefore, that the jury must be convinced to a 
moral certainty of the defendant’s guilt, is substantially 
the same with the proposition, that they must be so 
convinced beyond a reasonable doubt. 

[10.] The fifth charge requested, was properly refused. 
The jury ought not to be instructed, that they must 
acquit, if there is any other “ possible hypothesis ” than 
that of the defendant’s guilt. A doubt which requires 
an acquittal, must be “actual and substantial, not mere 
possibility, or speculation.” It is ‘not a mere possible 
doubt, because everything relating to human affairs, and 
depending upon moral evidence, is open to some possible 
or imaginary doubt. , It is that state of the case, which, , 
after the entire comparison and consideration of all the 
evidence, leaves the minds of the jury in that condition, 
that they cannot say they feel an abiding conviction to a 
moral certainty of the charge.—Webster’s case, 5 Cush. 


820. 
[11.] The corpus delicti being otherwise established, a 
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conviction may be had upon confessions alone, if they 
were free and voluntary, and satisfaétorily proved.— 
Wharton’s Am. Crim. Law, §683. 

The judgment of the court below is reversed, and the 
cause remanded; and the prisoner must remain in cus- 
tody, until discharged by due course of law. 





PARIS vs. THE STATE. 


[INDICTMENT FOR MURDER.| 


1. Arraignment, and service of copy of indictment and venire: presump- 
tion in favor of judgment.—When the record in a criminal case 
shows that ‘the prisoner, being brought to the bar in custody, 
pleaded not guilty, without raising any objection tothe preliminary 
proceedings, and was thereupon tried.and convicted, the appellate 
court will not reverse the judgment of conviction, because the 
record does not affirmatively show that he was formally arraigned, 
and served with a copy of the indictment and a list of the jury. 

2. Change of venue—The venue having been changed on the prison 
er’s application, and the cause afterwards re-transferred, by consent, 
back to the eounty in which the indictment was found, -and the 
trial there had without.objection on the part of the prisoner, he 
cannot be heard, in the appellate court, to question the validity of 
the order re-transferring the cause. 


Fr6m the Circuit Court of Marshall. 
Tried before the Hon. 8. D. Hats. 


THE prisoner in this case was indicted, by the name of 
Abner Paris, at the March term, 1858, of the circuit court 
of Marshall, for the murder of James Rose. On his 
application,.at the September term, 1858, the trial was 
removed to Jackson county, and the cause was there con- 
tinued at two successiveterms. At the March term, 1859, 
‘‘on the application of the defendant, with the consent of 
the State,”°as the minute entry recites, the cause was 
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removed back to. Marshall county, where a trial was had, 
atthe Mareh term, 1860, which resulted: in a judgment 
of conviction.: The minute entries of the trial.term, as 

set out in the record, are in the following words: 
“The State Thisday came the State of Alabama, by 
vs. > William J. Haralson, solicitor, and Abner 
Abner Paris.) Paris, the defendant, in his own proper 
person, in open court; and the State of Alabama and said 
defendant ‘in open-court declaring themselves ready for 
trial’ on this indictment, and agreeing that the said trial 
shall be set: for Wednesday of. the second week,—it is 
therefore ordered by the court, by and’ with the consent 
of the said defendant, that Wednesday of the-second week 
of the present term.of this court be, and the same is 
hereby, set for the trial of this cause; and it is further 
ordered, that the ‘sheriff of Marshall county forthwith 
summon one hundred jurors, including in said number 
the jurors sumamoned on the regular panel for the second 
week of this term, and that said sheriff serve. upon said 
defendant a full and complete list of the jurors so sum- 
moned, two entire days before the said ‘day fixed for the 
trial as aforesaid ; and it is further ordered by the court, 
that a copy of the indictment in this cause be served by | 
the said sheriff, in person, on the said defendant, in prison 

in the county jail.” 

“ The State } Wednesday, March 14, 1860. This day 








vs. comes the solicitor, W. J. Haralson, who 
Abner Paris. J: prosecutes for thé State in this behalf; and 
the defendant, being brought to the bar in custody, pleads 
not guilty, and for his trial puts himself upon the country; 
and the State doth the like. And thereupon came a 
jury,’ ete., “who,” ete., “upon theiroathssay, ‘ We, the 
jury, find the defendant guilty of murder in the first de- 
gree, and that he must suffer death,’”’ etc. 

There isa bill of exceptions in the record, in the follow- 
ing words: “ In this cause, the defendant moves the court 
for an arrest of judgment, on the following grounds: 
1. That the prisoner was not arraigned; the indictment 
was not read to him, nor to the jury; nor was he required 
to plead Pr the indictment; nor did the court cause the 
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plea! of® not guilty to ‘be entered. ry ‘Whav i im the’ indict- 








ment upon ‘which the*jury found 'their verdict, the name: 


of the defendant‘ is not described: that the narné’ of the 
person charged ju-said indietment is Abner Paris, while 
the name ofthe prisoneris:Abner' Parish. Which motion 
sang) sthnet by the court, the defendant xcepta,' éte. 


B., 1a Pore, for ‘bas eieeatend. ‘The sent does, not 
show’ that. the. prisoner, was ever arraigned ; nor, that; he 
was,served with a copy of, the,indietment, or, with alist 
of the. jury, although,it appears: he: waé in actual custody ; 
nor that he had knowledge.of. the indictment. on, which 
he was, charged:.., It.only. shows’ that .he) was,in. actnal 
custody, that.the court ordered: a copy of the. indictment 
aud) a: list: of the jury. to.be served on-him, and that. he 
pleaded not guilty when. brought to the bar forstrial ; but 
to what charge, this, plea was interposed does not. appear. 
All these important rights are.secured to.an.aceused. per- 
son by constitutional and. statutory provisions, andhe has 
a right to demand a strict, compliance withthe requisitions 
of the: lay., The mere.‘silence, of the. record; :onu,..such 
essential points, does. not authorize the presumption that 
all the. requisitions of the law. were complied with. . If 
any presumption at all is to he indulged} itaaust.be in 
favcorem vite.—Henry v. The State, 33 Ala, 397. Hughes 
v. The State; Ala, 656; Fernandez v. The State, 7 Ala. 
511; Bill w..TheState, 29 Ala. 39; Pazsons v. The State, 
22 Ala..50; 6 Barr, 384; Sailer. y.. The State, Harr. 357; 
9 Leigh, 623; 1. Archb. Cr, Pl. 351, note: 1-Chitty’s Cr. 
L. 414; 4. Bla.,Gom. 37%; 1 Burr. 643: 

2,,1t was, error to change: the venue adie to Marshall 
county: | The. statute is imperative, that,“ the trial can be 
removed but once.’ —Code, .§.3610,.. ‘Congent cabot give 
jurisdiction. 


M. A. "yet iy Attorney-General, cortra.—1. Con- 
ceding that,there was.no formal arraignment ofthe pris- 
oner,, and. that no,copy. of the indictment.or list.of the 
jury., was seryed, upon him,—a coneession. ndt.authorized 
by the mere failure of the record affirmatively to show 
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the nanbrany's nevertheless, the plea of not guilty was a 
waiver of these preliminary proceedings.Staté'v. Wil- 
liams, 8 Stew, “463; State v. Matthews, 9 Porter; 870; 
State v. Gitonwoed 5,Porter, 474; Bramlett ve The State, 
31 Ala. 382; Fernandez v. Tlie State, 7 Ala, 512; United 
States v.iGilbert, 2 Sumner, 20; MeQuillan ‘v. The State, 
8 Sm. & Mar. 589; Powell v. United: States, 1 Morris, 
(Lowa,) 17; 8 Wisconsin, 820; 2 Hale’s P..C. 219; note 3; 
2’Hawk. chi 28, §6; 1 Chitty’s Criminal Law, 419. 

2. That the'venue may be changed by consent, sce 
Rosenbaum v. The State, 33° Ala. 854; Hughes v. The 
State, at the last term; Gaget v. Gordon, 29 Ala. 844; 
1 Bishop’s Crim. Law, §§657, 672. 


STONE, J.—We have carefully considered the record, 
and the points pressed on our consideration, in this ease, 
and. have not been ‘able to find any error which, under our 
decisions, justifies.a reversal. The.silence of the reeord 
in the matter of the service of a copy of the indictment, 
anda list of the jurors, two entire days before the trial, 
and in the matter‘of'a formal arraignment before ‘lea 
pleaded, raises. .questions, all. of which are of kindred 
character.. Although these are among the clear. legal 
rights of one who stands charged with a ‘capital felony, 
still; they: are’not of that high grade—do not so enter 
into the very essence of the trial by jury—that the record 
must, in all cases, show affirmatively that they have been 
observed. When, as in this case, the record affirms 
that the prisoner, being brought to the bar, pleads not 
guilty, and thereupon a jury is impanneled, and the trial 
progresses in usual form to a verdict of guilty, and sen- 
tence of the law pronounced thereon; when, notwith- 
standing these, compliances with the most essential parts 
of a jury trial, no objection or exception appears to have 
been made in. the court below, questioning the regularity 
of any preliminary step in the prosecution,—we but con- 
form to our former decisions, in presuming that ll has 
been regularly done, which does not appear by the record 
to have been otherwise.— Williams y. The State, 3 Stew. 
454, 468; Greenwood’s case, 5 Por. 474; Matthews’ case, 
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9 Por. 374-5; Hughes v. The State, 1 Ala. 656; Fernan- 
dez v. The State, 7 Ala: 512; Bramlett v. The State, 
31 Ala. 882; Rosenbaum v. The State, 83 Ala. 354; U. 
8. v. Gibert, 2 Sumner, 69, e¢ seq.; Douglas v. State, 3 Wis. 
820; Hughes v. The State, 85 Ala.'351. 

[2.] Of the fact that the trial was had in Marshall, 
instead of Jackson county, the plaintiff in error cannot 
be heard to complain. The venue was re-transferred to 
Marshall at the instance of the prisoner, and the trial 
was then and there had, without any objection on his 
part. _ Moreover, the trial tock place in the county in 
which the indictment was found, and in which the offense 
wascommitted. Without announcing any opinion on the 
question, whether a party accused of a felony can, by his 
consent, transfer the trial, after the venue has been once 
changed, to any county other than-the one: in which the 
offense was committed, we feel no hesitation in asserting, 
that the right to have his trial adjourned to acounty free 

‘from prejudice against the accused, is a privilege secured 
to the prisoner, which “he may. waive, either before or 
after the order changing the venue has been. entered. 
Hughes vy. The State, 85 Ala. 851; Rosenbaum y. The 
State, supra ; 1 Bish. Cr. Law, §§657, 672; Gager v. Gor- 
don, 29 Ala. 344. “ha 

The judgment ofthe circuit court is afirmed, and the 

sentence of the law must be executed. 








HARRINGTON vs. THE: STATE. 


[INDICTMENT FoR FURNISHING LIQUOR TO SLAVE. | 


1. Authority of city court of Mobile at special terms.—Under the act of 
1858, “to repeal an act therein named regulating the sessions of 
the circuit and city courts of Mobile,” (Session Acts 1857-8, p. 57, 
28,) the city court has authority, at a special term, to originate 
business, to take indictments, and to organize a grand jury. 
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2. Objections to grand jury.—If an indictment:is void, because found at 
aspecial term, at which the court had no authority to organize a 

é se grand jury, the objection may be taken for the first time in the 
appellate court; but, where the court had such authority, the pris- 
oner cannot (Code, 23591) take any objection to the indictment» 
on account of the want of qualifications of any.of the grand jurors. 

3. Presumption in favor of judgment.—If the validity of an indictment, 
‘found at a special term of the city "court of Mobile, depended upon 
the fact that the accused was in custody at the time it was found, 
and the record did not affirmatively show that he was not then in 
custody, the appellate court would presume, in favor of the judg- 
ment, that he was then in custody. | 

4. Sufficiency of indictment.—It is not necessary that an indictment 
should show where the session of the court or of the grand jury 
was held, or that the grand jury was legally called before the court, 

, or that the indictment was returned into court, or that the offense 
was committed within the period prescribed as a bar by the statute 
of limitations, 

5. Allegation of ownership of slave in indictment.—Since the husband 
has a special property in his wife’s statutory separate estate, (Code, 
2 1983,) a slave belonging to hér separate estate may be described 
in an indictment as the property of the husband. 

6. Conviction on testimony of accomplice.—If a master gives money to his 
slave, and sends him into a grocery to buy liquor, while he himself 

' waits without to see whether the liquor is furnished to the slave, 
he cannot be considered an accomplice of the seller, within the 
meaning of the statute (Code, 23600) which forbids a conviction 
on the uncorroborated testimony of an accomplice. 

7. Selling liquor to slave——Under an indictment for selling liquor toa 
slave, (Code, $3283,) the fact that the slave’s master gave him 

. money, and sent him into the defendant’s house to buy liquor, 
while he himself waited on:the opposite side of the street, for the 
purpose of ascertaining whether the defendant would unlawfully 
sell liquor to slaves, constitutes no defense. 

8. Charge on sufficiency of circumstantial evidence—A charge to the jury, 
instructing them that they could not lawfully convict the prisoner, 
“if, upon all the evidence, they believed that the probabilities of 
his guilt$were as high as ten thousand to one against his innocence, 
and but one chance in favor of his innocence,”—held to have been 
properly refused, because the record did not show that the evi- os 
dence was confined to facts wholly incondlusive in their tendency; 
and the court. added, “It may be doubted, indeed, whether the 
charge, in the form in which it was asked, would not, in any cases 
be more calculated to confuse, than to enlighten the jury.” 


From the City Court of Mobile. 
Tried. before the Hon. ALEx. McKinstry. 
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Tre indictment in this case was found at the “special 
May term, 1860,” of said city court ; and charged, that the 
prisoner, Catharine Harrington, before the finding of said 
indictment, “did sell, give, or deliver, to a slave named. 
Robert, belonging to Thomas A. Lyon, vinous or spiritu- 
ous liquors; without an order in writing, signed by the 
overseer or master of such slave, specifying the quantity 
to be sold, given, ordelivered.” The prisoner interposed 
a demurrer to the indictment, on the following specified 
grounds: “1st, that the indictment does not show that 
any grand jury was legally called before the court at said 
term ;' 2d, that it does not appear by ‘said indictment 
where the session of the court. or grand jury was held; 
3d, that it does not appear by said indictment that it was 
returned into court by said supposed grand jury; 4th, 
that it does not appear by the indictment that said sup- 
posed grand jurors were qualified as the law requires, nor 
that the court examined them as to their qualifications ; 
5th, that it does not appear by the. sheriffs return that 
said snpposed grand jurors were qualified ; 6th, that one 
Turner appears to have been one of said supposed grand 
jurors, and his christian name is not set out in the indict- 
mént, as required by section 8441 of ‘the Code; and, 7th, 
that said indictment does not state any time when said 
offense was committed, or show that said offense was 
committed. within one year before the finding of said 
indictment.” The court having overruled the‘demurrer, 
the ‘prisoner then filed Several pleas in abatement, 
alleging that certain grand jurors, whose ‘names were 
specified, were neither frecholders nor householdersin the 
county; and a demurrer having been sustained to each 
of these pleas; she then went to trial on the plea of not 
guilty. 

“On the trial of the cause,” asthe bill of exceptions 
states, “the evidence as to the ownership of the slave 
Robert, who was described as belonging to Thomas A. 
Lyon, was, that at the marriage of said Lyon, on the 23d 
February, 1859, said slave belonged to his wife ; that since 
said marriage said slave had: been hired out to a railroad 
company; but that said Lyon exercised entire control and 
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direction over said slave during the whole.,of. said time. 
Upon this evidenee,, the: defendant, asked, the court, to 
charge the jury, that.if they believed from, the evidence 
that the slave belonged to Mrs. Lyon, a marzied woman, 
as her separate. estate, then: they could .not. convict the 
defendant. The court gaye this charge, but; with the fol- 
lowing qualification : ,‘ If, however, the jury. believe. that 
said slave was. owned. by said Lyon's wife at the:.time. of 
their. marriage, and that,there was n@e.trustee in-whoni the 
legal title was vested, then:the husband became.the tras 
tee of his wife, and the legal title was in--hith;’: to» whieh 
qualification the defendant excepted. The defendatt also 
requested the court: to instruct the jary as:follows: -‘It 
they find that said slave belonged to the separate estate 
of said Lyon’s. wife, the legal title to said slave was not 
in said Lyon, unless it was proved that his wife held said 
slave under:the woman’s law of this State.’ This charge 
the court also gave, but with the following qualification 
‘If there.was no evidence of a trastee for Mrsi Lyon, her 
husband would. be’ recoguized as-her trustee, ‘and it’ he 
had: the custody and control of the slave atthe tithe, itis 
suflicient.’ 

“Me evidence was, that’ homes’ A. Luyon'supplied an 
slave with a’bottle; and with money, ‘and told him to go 
and see if he'conld getiliquor ‘from: the defendant, and, ‘if 
80, to get it; and then went with said slavé: to the ‘street 
on which. the defendant's house was situated, and stopped 
on the opposite side from the house, and stood: behind’ a 
post, and watched said slave go into thé house} also, that 
this was in. the night-time, and said’slave had iio liquor 
when he went into said grocery; ‘that’ the défendant 
opened the door, and let in said slave, who then went in, 
and came out in a short time; that said Lyon watched 
him all the time; that’ the slave walked’ on down the: 
street twenty or thirty steps, (said Lyon walking down on 
the opposite side of the street,) and the efossed over to 
said Lyon, and held his two hands together, forming a 
kind of cup, and let whiskey yun ont of his trouth itite 
his hands; and that said slave, somé ten minutes’ pre- 
viowsty, had gone into another grocery, and brought’ out 
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liquor in his mouth, and poured it out in his hards in the 
same way: On'this evidence, the defendant ‘asked ‘the 
court to charge’the jary, that Lyon was an accomplice of 
the defendant, and that they should not convict the de- 
féndant upon his testimony, if it was not cortoborated ; 
also, that if Lyon was the owner of the slave, and was 
present at the timé, or near enough to have the slave under 
his control when the liquor was delivered to the slave, 
and consented ‘to, or procured the delivery of the liquor 
to the slave, then’ the defendant ‘was: not guilty. The 
court refused each of these charges, ww the defendant 
excepted.. 
“ The defendant also requested the following charges : 

1.. ‘ Before the jury can legally convict. in any criminal 
case, the evidence against the accused must be so concla- 
sive upon their minds as to convince them that he cannot 
be innocent.’ 2.:‘if the jury have a reasonable doubtias 
to the conelusions of the proof ot.:any single fact which it 
is necessary for the State to prove, they must acquit the 
defendant.’ 8: ‘A: reasonable doubt is a doubt which 
naturally arises in the-mind in considering the eviderice.’ 
4, ‘The whole case, aud all the facts, must be conclusively 
proved by the State.’ 5. ‘The proof of suspicious facts 
against the accused does not even require him to rebut it, 
and they eannot convict upon suspicious facts merely.’ 
6. ‘If, upon all the ‘evidence, the jury believe that the 
probabilities of the guilt .of the accused. are as high as 
ten thousand to one against his innocence, and but one 
chance in favor of his innocence, they cannot legally con- 
vict.’ The-coart gave all these charges, except the last; 
and to the refusal of the last the defendant excepted.” 








Ben. Lane. Posey, for the prisoner. 
M. A. Banpwaiy, Attorney-General, contra. 


R. W. WALKER, J.—1. By the act of February 5th, 
1858, it is provided, that “special terms of the city court 
may be held, by order of the judge, whenever it may be 
necessary for the trial of criminal causes, aud to deliver the 
jail of all persons charged with crimes and offenses.” —<Acts 
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of 1857-58, p. 57, § 3. Under this act, the authority of 
the court, at the special terms here provided for, is cer- 
tainly as extensive as that with which the English judges 
were clothed by virtue of the commission of general jail 
delivery. This commission was held to confer upon the 
justices to whom. it was directed the power to originate 
business, as well as to try those cases originated by other 
justices. Accordingly, they had the right to take indict- 
ments against all persons in actual or constructive cus- 
tody.—1 Chitty’s Cr. Law, 145-6; 2 Hale’s P. C. 34-5; 
2 Hawk. ch. 6, §2; 4 Wendell’s Blackst. 270, note 17. 

The power to originate business, and to take indict- 
ments, involves the power to organize a grand jury. As 
to what is the proper mode of obtaining a grand jury at 
a special term of the city court of Mobile, we need not 
now inquire. Wego as far as it is at all necessary in this 
case, when we decide, that the city court of Mobile has 
the power to organize a grand jury at a special term, held 
under the act of 1858. 

[2.] If the court had no authority to organize a grand 
jury at the special term, an indictment found at that term 
might possibly be void; and, in that case, the objection 
could be taken for the first time in this court. If, on the 
other hand, the court had such authority, the objections 
which the defendant interposed to the manner in which 
the particular grand jury was organized, can be of no 
avail; for the Code expressly provides, that none of the 
objections which the defendant made to the indictment, 
on grounds relating to the formation of the grand jury, 
shall be allowed, whether taken by plea of abatement, or 
otherwise.—Code, § 3591. And the same section of the 
Code furnishes a complete answer to the assignments of 
error which ask a revérsal of the judgment, because, as it 
is alleged, the record does not show that the grand jurors 
possessed the qualifications required by law, or that they 
were examined in reference to their qualifications, or that 
they were sworn in the manner directed by the Code. 
Floyd v. State, 30 Ala. 511. 

[8.] If it be conceded, that the city court, when holding 
a special term, is subject tothe same restrictions by which 
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commissioners of yeneral jail delivery under the English 
law were bound’; and that, accordingly, no indiétment 
can be found by a grand jury, at a special term, agaist 
persons not in actual or constructive custody, the éonces- 
sion would not avail the plaintiffin error. The city court 
isa court of general jurisdiction; and’ if an indictment 
found at a special term, against a person not in custody, 
would be invalid, we would presumé, unless the contrary 
was shown ‘by the record, that the defendants in indict- 
ments found at such term were at the time in custody. Tt 
is proper to say, that we intimate no opinion as'to whether 
the authority of the court at a special’ term is subject to 
the limitation suggested. 

*[4.] It is not necessary for the indictment to show ‘that 
the grand jury was legally called before the court, or where 
the session of. the court or grand jury was' held, or that the 
indictment was returned into court. For this reason,’ if 
for no other, there was no error imoverruling the demm- 
rers assigning these as grounds of objection to the indiet- 
ment. All the other grounds of demurrer, except the 
7th, consist of matters relating to the formation of the 
jury, and were properly overruled.—Code, §8591. There 
is nothing inthe objection assigned as the seventh ground 
of demurrer, the indictment being in the form prescribed 
by the Code. 

[5.] Under the Code, (§ 1983 the husband has a special 
property in the separate estate of his wife. Hence, the 
slave was in this case properly described as the property 
of Mr. Lyon. 

[6.] Lyon was certainly not an seuvatgiion of the de- 
fendant in the act of selling. There was.no community 
of purpose between them ; the defendant not even being 
aware of Lyon’s presence, nor in any degree. influenced 
by it. The statutory offense consists in the act of selling, 
not in that of buying; and neither the purchaser, nor 
one participating in the purchase, can be deemed an ac- 
complice of the seller.—See Davidson v. — 33 Ala. 
353. 

[7.] If it be the law, (which, however, we do not affirm,) 
that an indictment under section 3283 of the Code, for 
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selling liquor to aslave, could not be sustained, where the 
sale was made, and the liquor delivered, in the presence of 
the master, and by his consent; it is obvious that this can 
only be true, in those cases where the fact of the master’s 
presence was known, and his assent communicated to the 
seller. An uncommuniecated consent can exert no influ- 
ence upon the conduct of the seller, and is no defense to 
an indictment for the act of selling. Moreover, the con- 
sent, to be an available defense, must be-a consent to a 
salé of the liquor, not merely to an experiment to detect 
a violation of the law. The master’s delivery of money 
to a slave, with instructions to buy liquor from a person 
whom he suspects of having unlawfully sold liquor to 
slaves, for the purpose of detecting the offender, does not 
excuse the sale of liquor to the slave for such money. 
Jolly v. State, 8 S. & M. 145; State v. Anone, 2 N. & 
McC. 27. 

[8.] Mr. Starkie, speaking of circumstantial evidence, 
‘says: “ Whenever the probability is of a definite and 
limited nature, (whether in the proportion of one hundred 
to one, or of one théusand to one, or any other ratio, is 
immaterial,) it cannot be safely made the ground of con- 
viction.”—1 Starkie’s Ev. 574. But this principle is 
applicable alone to facts entirely inconclusive in their 
tendency—that is, to such facts or circumstances that, 
when all they tend to prove is admitted, the guilt of the 
accused is still left wholly uncertain, or dependent upon 
some definite probability. As the record does not show 
that the evidence was confined to facts wholly inconclu- 
sive in their tendency, the court did not err in refusing 
tlie last charge asked by the defendant.+Mickle v. State, 
ge oa 

It may be doubted, indeed, whether the charge, in 
the form in which it was asked, would not, in any 
case, be more calculated to confuse than to enlighten 
a jury. A charge was asked, on a trial in Mississippi, 
almost in the identical words of the one under considera- 
tion. The appellate court held, that there was no error 
in the refusal to give the charge, and used the following 
language in regard to it: “It is true that this charge is a 
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literal transcript of language used by a learned writer in 
expounding the doctrine of circumstantial. evidence. It is 
manifest that the proposition contained in the charge was 
not announced bythe author from whom it was copied, as 
a distinct principle of law. It was intended as an illustra- 
tion of the weight which should be given to circumstantial 
evidence, in determining the question in any given ease, 
whether such evidence was sufficient to exclude from the 
mind of the judge or jury all doubt of the guilt of the 
party sought to be affected by it. The instruction presents 
an extremely abstract proposition; and:was much more 
likely to confuse the jury, than to enlighten them upon 
the questions under consideration.” —Browning v. State, 
30 Miss. R. 656, 673; Browning v. State, 83 Miss. R. 47. 

We find no error in the record of which the defendant 
ean here complain. 

Judgment affirmed. 





PRIM vs. THE STATE: 


[INDICTMENT FOR OBSTRUCTING PUBLIC ROAD. | 


1. What constitutes obstruction of public road.—To obstruct a public road 
by a fence, bar, or other impediment of like kind or description, 
placed in or upon the road, is made a misdemeanor by statute, 
(Code, 21176;) but where the obstruction is caused by a mill-dam, 
erected at some distance from ihe road, whereby the water is backed 
up and increased at the point where the stream crossés the road, to 
such a depth as to.impede and interfere with travel, this is no 
violation of the statute, unless willfully done. 


From the Circuit Court of Dale. 
Tried before the Hon. 8. D. Hats. 


THE indictment in this case charged, that the defendant 
“did obstruct a certain public road in said county, to wit, 
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the road leading from Newton to Abbeville, on that part 
of said road, about five miles from Newton, where said 
road is crossed by a creek known as * Prim’s mill creek,’ 
by a certdin impediment, to.wit, by damming up said 
ereek where it crosses said public road, so as to cause the 
water from said creek to overflow said road, in such man- 
ner as thereby to obstruct travel on said road, and to en- 
danger the safety of divers persons then and there 
traveling and passing on said road.” ‘The defendant 
demurred to'the indictment, but on what ground the 
record does not show; and, his demurrer being overruled, 
pleaded not guilty. 

“The State proved on the trial, that within twelve 
months before the finding of the indictment, the road 
therein specified was overflowed, at a point about five miles 
from Newton, in said county, by waters from the defend- 
ant’s mill creek; that the water was sometimes so deep in 
the road, in consequence of said overflow, that it ran into 
buggies passing on said road; that on one occasion it was 
so deep in said road, that oxen, drawing a wagon, were 
forced to swim to reach the other side; that said overflow 
had frequently taken place before the defendant became 
the owner of said mill, and while it was controlled by 
others; that since the defendant had owned said mill, 
said water had increased two feet or more in depth; that 
the defendant, had.erected a bridge, at his own expense, 
for the convenience of the public, over the point in said 
road overflowed by said water, and kept the same up, 
although it was out of repair and unsafe for crossing for 
six months of the year prior to the finding of the indiet- 
ment. It was further proved, that said creek was not, 
and never had been dammed up by a dam built at the 
point where it crossed said road; that the overflow was 
caused by a dam, owned by the defendant, at a point 
distant about a half-mile from said road, where defendant 
lived, and where his mill and dam. were; that there was 
no other impediment of any sort placed on said road by 
defendant, or by any one else; that the water in said road 
was not more than one foot deep before said dam was 
erected, but was from three to four feet deep after said 
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dam was.erected, and was backed up in, said>yoad by said 
dam. 

‘ This -being all the edie a in the case, ae Sandans 
asked the court to instruct the jury, that if they believed 
from the evidence that the overflow. of the .. waters.of the 
creek was not eaused by the. defendant’s damming up 
said creek where -it crossed said road, but: by damming,it 
up at adifferent point, not on said road,,then they cannot 
find the defendant guilty. The court refused this charge, 
and instructed the jury, that if they believed from. the 
evidence that said road was overflowed by water, backed 
up over said road from the defendant’s mill-dam, situated 
a half-mile.from,said road, and. that said .road was ob- 
structed by said waters, so that, persons traveling on said 
road could not pass with convenience, then they, must find 
the defendant guilty ;,to which charge, as well as.to the 
refusal of the charge asked, the defendant excepted.” 


Pucu & Buttock, for the prisoner. 
M. A. Batpwin, Attorney-General, contra. 


A. J. WALKER, ©. J.—By ‘section 1176 of the Code, 
it is madea misdemeandr “to obstruet’a publie:road by 
a fence, bar, or other impediment,” “ omit Pally toinjure 
or obstruct any public road in any way.” - A construction 
must be ‘sought, which ‘will give to each of these two 
clauses some Operatioy: “Sound ‘exposition réquires 
effect to be given to every. significant clause, sentence, or 
word in a statute.”—Spivey v. State, 260Ala. 90-101 ; 
Smith’s ‘Comi' on’ Stat. and Con. Law, 632, § 488, ‘The 
willful obstruetion of a public:road in ‘any way is-cons 
deninéd by the Jatterclause. The obstraction of a public 
road by a fence, bar, or. other impediment, i is condemned 
in the’former. ‘If we understand every mode’of obstruc- 
tion to bé inéluded in the phraseology of an’ obstruction 
“by a fence, bar, of ‘other impediment,” we» give the 
statuté the senseless effect’ of deelaring a act criminal 
because of its willfalness, when it had previously. made 
the perpetration ‘of thé act a misdemeanors and: no field 
of practical operation will be left for the ‘clause in refer- 
ence to the willful obstruction of a road in any way. 
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In Johnson v. State, (32 Ala. 583,) we intimated, that 
an obstruction of a public road, by so cutting a ditch as 
to cause water to flow upon it, was not an offense em- 
braced within the‘clause which makes it a misdemeanor 
to obstruct by a fence, bar, or other impediment. The 
opinion then suggested is correct. By the phrase ‘other 
impediment,” following after two specified impediments— 
fence and bar—ie must’ understand to have’ been meant 
impediments ejusdem generis—impediments of like char- 
acter with those before, specified. The clause must be 
read, as though it said ‘fence, bar, or other impediment 
of the same sort,’’ and confined in-its operation to those 
impediments which are placed, like bats and fences, on’or 
upon the road; and not to those which result consequen- 
tially. . This construction of that clause leaves the last 
clause, in reference to the willful obstruction of a road, to 
operate upon all other cases of obstruction, save that 
class of which fences'and bars are examples; and no other 
construction will allow it. any practical effect. We, 
therefore, adopt it. as the correct construction. 

The testimony in this case shows, that the obstruction 
of the road was the result of building and retaining a 
mill-dam across a creek, some distance below. the point 
at which it: intersected the road, whereby the depth of 
the water in the road was sometimes so increased as to 
interfere «with the: travel. The obstruction .was conse- 
quential 5 it:was' not of the same kind, with a fence or 
bar placed directly upon the road. Such an obstruction 
isy enibraced: in» the last clause of the seetion, and the 
causing of it is not a misdemeanor, unless it was willful. 

The rulings'of the court below’ are inconsistent with 
the conelusion above expressed, and the judgment of the 
court below must therefore be reversed, and the cause 
remanded. ; 
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HARRISON vs. THE STATE. 


[INDICTMENT FOR FORGERY.] 


1. Plea of former acquittal; presumption in favor of judgment:—Under 
an indietment charging the uttering and publishing as true 
of a forged instrument, Knowing it to be forged, the defendant 
pleaded a former acquittal, and proved, “that he was heretofore 
indicted and tried for the forgery of .the same instrument with the 
uttering of which he is charged in the present indictment, and 
was regularly acquitted upon such trial,”’—A/eld, that presuming 
this to be all the evidence in the case, there was no error ina charge 
which instructed the jury, “that a trial for, and acquittal of the 
forgery of an instrument, was not.a bar to a subsequent indictment 

for uttering the same instrument as genuine, knowing it to be 


forged.” 

2. Sufficiency of indictment.—An indictment, which charges the feloni- 
ous uttering and publishing as true of a forged instrument, knowing 
the same to be forged, is sufficient, (Code, 33:3154, 3165, 3501, 3518- 
19, 3526,) although a conviction might also be had for such uttering 
and publishing under an indictment charging it as forgery. ° 


From the Cireuit Court of Barbour. 
Tried before the Hon. Jonn Git SHORTER. 


THE indietment in this case was in these words: : 

“The grand jurors for the State of Alabama, chosen 
and sworn to inquire for the body of Barbour county, 
upon their oaths present, -that William Harrison, alias 
Thomas Craig, and James Wilson, alias Richard Schrim- 
shire, in the county aforesaid, on the 20th July, A.D. 
1857, feloniously did utter and publish as true, and with 
intent to defraud, a certain forged instrument, or writing, 
the forging of which is declared by the laws of said State 
to be an offense; which said forged instrument or writing 
is as follows, that is to say—Mr. Copeland § Co.: Sir— 
Please let William Harrison have forty-three dollars’ worth, 
and charge the same to me, this 20th July, 1857, (Signed) 
James Bigham ;’—they, the said William Harrison and 
James Wilson, at the time they so uttered and published 
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as true the said forged instrument, then and there well 
knowing the same to be forged; against the peace,’’ Xe, 
The defendant Harrison, being on trial alone, reserved 

the following bill of exceptions: “On the trial of this 

cause, the defendant pleaded a former acquittal, upon a 

regular. formal trial in this court, upon issue joined be- 

tween the defendant and the State, upon plea of not 

guilty pleaded vy the defendant, upon a regular indict- 
ment charging said defendant with the forgery of the 

said instrument mentioned in the indictment in this pres- 
ent case, for the uttering of which as. genuine, knowing 
it to be forged, said defendant is charged in the indict- 
ment in the present proceeding; and proved, that he 
was heretofore indicted and tried for the forgery. of the 
same writing with the uttering of which he is charged in 

the present indictment, and upon such trial was regularly 
acquitted. The court charged, that a trial for, and acquit-- 
tal of the forgery of an instrument, was not a bar to a 
subsequent indictment for uttering the same instrument 
as genuine, knowing it to be forged; to which charge 
the defendant excepted. The first indictment contained 

but one count, and that for forgery only.” 


S. F. Ricz, and Jerr. Burorp, for the prisoner. 
1. Under an indictment for the forgery of an instrument, a 
conviction may be had on proof of uttering and publish- 
ing it as true, knowing ‘it to be forged.—Thompson v. 
The State, 30 Ala. 28; Bishop v. The State, 30 Ala. 36; 
Code, § 3165. ; Consequently, an acquittal, under. an in- 
dictment charging it as forgery, is a bar to another in- 
dictment charging the felonious uttering and. publishing 
as true. As to the plea of former acquittal, see 1 Water- 
man’s Archbold, 860, note; i, 362, note; Henry v. The 
State, 33 Ala. 400; 26 Penn..513; 18 Mass..245;.12 Pick. 
496; 17 Pick. 895; 1 Johns. 66; 9. Yerger, 857; 
19 Ohio, 423. ante wr 

2. The indictment should have been for forgery., Know- 
ingly to utter a forged instrument is. only evidence of a 
prior forgery thereof.—Code, § 3165; Bishop v. The State, 
30 Ala. 39. The Code furnishes no precedent for an 
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indictment framed as this was, because the offense charged 
was covered by another precedent. 


- M.A. Batswin, Attorney-General, contra. 


STONE, -J.—It is a rule’ in this court, too. well settled 
to be now questioned, that we will indulge every reason- 
able: presumption in favor of the correct ruling of the 
primary court; and that we will not presume the exist- 
ence of facts, not shown by the record, with a view to the 
discovery of grounds on. which to base a-reversal. The 
party excepting to the ‘action of the court below, must 
set out so much of the evidence as is necessary to show 
that in its rulings that court erred to his prejudice. 
Shep: Dig. 436, §§ 16, 17, 18, 19 ;» ib. 468, § 78. 

To bring this casé within the principle settled in the 
eases of Thompson v. The State, (80 Ala. 28,) and Bish- 
op’ v. The, State, (ib. 34,) the indictment on which the 
present defendant was tried must have been preferred in 
Barbour county, charging the offense of forgery to have 
been Committed in that county. Moreover, the uttering and 
publishing as true, knowing the order-to have been forged, &e., 
must have taken place before the former indictment was 
found. Unless both of these facts existed at the time of 
the former prosecution, ‘it- was not.-possible to have tried 
and convicted: the defendant under the: former indict- 
ment, for the present offense-of uttering and publishing 
as true-—Watermian’s Archbold, 13,14, and notes; Com. 
v.' Mortimer, 2 Va. Cas: 825; Com. v. Wade, 17 Pick. 
400; State v. Ray, J Rice, 1; 2 Hale, 245; Hite v. State, 
9 Yerg. 357; Burns’ v. The People, 1 Park. C. C. 183; 
Com. v..MeCloud; 2 Dana, 244; Com..v. Roby, 12 Pick. 
496. ; 

The only recital of the evidence in the present record 
is; “ Defendant proved, that he.was heretofore indicted 
and tried for the forgery of the same writing with the 
uttering of which he is charged:in the indictment in this 
case, and upon such trial‘ he was regilarly acquitted.” 
Under the rules above declared, we are not authorized to 
suppose the existence of other testimony, and on such 
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supposed testimony to reverse this case. Taking the 
above recital as the whole of the evidence on the plea of 
former acquittal, it does not appear that “the facts 
alleged in this, the second indictment, if proven to 
be true, would have warranted a conviction on the first 
indietment.”’—See Price. v. State, 19 Ohio, 423; Hite v. 
State, supra ; Rex v. Clark, 1 Brod. & Bing. 478; Rex v. 
Emden, 9 East, 437; Rex v. Sheen, 2 Car. & P. 634; 
Heikes v. Com., 26 Penn. State R. 513; Com: vy. Cun- 
ningham, 13 Mass. 245; People v. Barrett, 1 Johns. 65; 
2 Lead: Cr. Cases, 558. 

If the record in this case affirmed that the former in- 
dictment had been preferred by a grand jury of Barbour 
county, and.that the act of uttering and publishing had 
been done before that indictment was preferred, we can 
not say that the plea of former acquittal would not have 
been sustained.—See Code, §§ 3154, 3165 ; Thompson v. 
State, supra; Bishop v. State,.supra ; Waterman’s Arch. 
13-14, and notes. The charge, however, in the present 
case, viewed in connection with the evidence, is free from 


error. 
[2.] Although, under our statutes, a party may be 


indicted -for forging instruments of certain classes, and 
convicted on evidence which. simply shows that be 
uttered and published them as true, knowing them to be 
forged, (see Code, §§ 8154, 3165;) yet an. indictment 
framed as this is, is sufficient.—Code, §§ 8501, 3518, 3519, 
3526; see; also, 1 Waterman’s Arch. 13,14, supra. 

It results from what we have said, that there is no 
error in this record, available to defendant, and the 
judgment of the circuit court is affirmed. 
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WITHERS vs. THE STATE, ex ret. POSEY. 


[APPEAL FROM ORDER OF CIRCUIT COURT GRANTING MANDAMUS. | 


When appeal ties.—An appeal lies to the supreme court, from an 
order of the circuit court granting a mandamus against the mayor 
of, a city. 

Averments of petition for mandamug.—In an application for a manda- 
mus, by an attorney-at-law who ‘has been denied the right to appear 
as counsel in a municipal court, an averment that the relator “isa 
practitioner of law in all the courts of, this State, both of state and 
federal jurisdiction,” is not a sufficient allegation of his legal ‘il 
to practice as an attorney in the coprts named. 

Attorney’s right to practice before municipal court.—Although a quasi- 
criminal proceeding before the mayor of Mobile, for an alleged 
violation of a municipal ordinance, is-neither a “criminal prose- 
cution,”’ nor a ‘civil cause,” within the meaning of the 10th and 
29th sections of the 1st: article of the constitution, securing to a 
party the right ‘to be heard by. himself’ and counsel ;” yet, under 
section 730 of the Code, construéd in harmony with the general 
spirit and policy of these constitutional provisions, an attorney-at- 
law who has been regularly licensed by the supreme court, and 
who has taken the prescribed oath, has. a legal right to appear, 
when employed-for that purpose; as counsel-for persons who are on 
trial before the mayor for alleged violations of the municipal laws; 
and, under seetion 3403, he has also a right to appear as counsel for 
the accused on a preliminary investigation ‘before the mayor as 
committing magistrate: ' 
Power of court to remove or silence attorney.—For any disrespectful or 
contemptuous. behavior in court, tending to impair the respect due 
to judicial tribunals, or to interrupt the due course of trial, an 
attorney may be punished at the time. for contempt, (Code, 
22561-3 ;) and for any willful violation of professional duty he may 
be removed or suspended from his offi¢e, (#3 '747-61 ;) but, until he 
has been removed or suspended by the judgment of the circuit 
court, rendered in .a statutory reli for that, pur- 
pose, no court can exclude him from praégice at its bar, on account 


of any disrespectful language or condugt on a past occasion. 

When mandamus lies.—If a court prohibits an attorney, whose 
license authorizes him to practice before it, and who has not been 
removed or suspended in the mode prescribed by the statute, from 
appearing at its bar as counsel in causes in which he has been em- 
ployed, this is the deprivation of a clear legal right, to the enjoy- 
ment of which he, will be restored by mandamus, 
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AppraL from the Giecait Court of Mobile. 
Tried before the Hon. C. W. Rapisr. 


Tue record in this.case shows, that on the 16th April, 
1860, Ben Lane Posey made an application to said. court 
for.a mandamus, to be directed to Jones M. Wither's, the 
mayor of the city of Mobile, commanding him to. allow 
said relator to appear as.an attorney and counsellor at the 
bar of the mayor’s court. The petition, verified by affi- 
davit, was in the following words; “ Your petitioner, on 
behalf of himself and ©. Russell. and Robert Daly, re- 
spectfully, shows the following facts: 1. That your peti- 
tioner is a practitioner of law in all the courts of this 
State, both of state and federal jurisdiction, and, as such, 
has paid a license by way of tax to the city of Mobile for 
the present year. 2. That, as such practitioner of law, 
he has appeared, whenever employed to do so, in all the 
courts held in this State; that on the 16th instant, he ap- 
peared in the court of the mayor, aldermen and common 
council of the city of Mobile, holding said court, as 
counsel for Catherine Russell, who was on trial before said 
court ona criminal charge, and also upon a civil action, for 
violating an ordinance of said city ; that he claimed the 
privilege for himself as such counsel, and the right for his 
elient, to cross-examine the witnesses against her, but 
said Withers stopped him, and refused to let him do so; 
that your petitioner insisted upon his right and privilege, 
but was compelled to submit to the illegal aud arbitrary 
decision of the said Withers. Your petitioner further 
states, that on the morning of the 17th instant, he ap- 
peared as counsel for one Robert Daly, who was before 
said Withers on a criminal charge, and also for violating 
a city ordinance, but was refused admittance within the 
bar of said court, by the order (as he was informed) of 
said Withers; that he waited until the opening of said 
court, and then stated to said Withers, that he appeared 
as counsel for a prisoner who was before said court on a 
criminal charge, and demanded the right, in behalf of 
said prisoner, to defend his cause; that said Withers 
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positively refused to allow said prisoner to be defended by 
your petitioner, and told your petitioner'that he should 
not appear before him as-counsel in any case, and ordered 
the police to refuse admittance to your pétitioner within 
the bar of. said court. Your petitioner states, that the 
said proceedings’ of said Withers are reckless and high- 
handed. violations of the constitutional rights.of the said 
persons for whom he appeared as counsel, by which they 
were deprived of. the sacred right of defense by counsel 
of their own choosing, and were deprived.of their liberty 
and property-on an. ez-parte hearing ; and were violations 
also of .your petitioner's chartered right.to-practice in all 
the courts of this State.’ Your petitioner is informed and 
believes, that on. the same day when he was denied his 
privileges as counsel by said Withers, G. Y. Overall and 
C. P. Rebinson were allowed by: him to exercise the full 
privileges of counsel in said court ; and your. petitioner is 
thence bound to infer, that said Withers was actuated by 
malicious and revengeful feelings towards your petitioner, 
aud sought to gratify them by depriving him ofthe profits 

of: his - profession in his mead before said court. 
Wherefore,” etc. 

A rule nisi having been issued on the filing of this pe- 
tition, and seryed on said Withers, he appeared, and filed 
an answer, in which were incorporated the following. ex- 
ceptions to the petition: “1st, that said Posey has by 
law no right to appear as an attorney in the court of the 
mayor, aldermen and common council of the-city of Mo- 
bile, nor before respondent holding court as mayor; 2d, 
that no party held to answer before the court has com- 
plained of being deprived of the services of said Posey ; 
3d, that said Posey does not show himself to be entitled 
to practice law in any of the courts of Alabama; and, 
4th, that said Posey shows no cause for a mandamus.” In 
reference to what occurred in the mayor’s court on the 
16th April, the answer contained this statement: ‘Said 
Posey came into said court on the 16th April, assuming 
to act as counsel for one Catherine Russell, who was on 
trial for furnishing ardent spirits to a negro without au- 
thority. Respondent had examined'a witness fully, when 
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said Posey commenced asking the same. questions of the 
witness which respondent had asked, and which,the wit- 
ness had fully answered. Respondent told. him that .he 
was propounding questions which had been already. .pro- 
pounded and answered ; that if there was any new matter 
to be brought out, or any explanations tobe ‘given,. he 
would confine himself to such. To this said, Posey’ an- 
swered, that he had a right to examine the witness. in his 
own way. Respondent then told him, he had no rightto 
examine at all. Posey then said, that he would , appeal 
the case; and respondent replied, ‘Very well, you can 
do so when the case is decided.’ This is all that occurred 
on the 16th.” - The answer further admitted, that on the 
morning of thé 17th April, when Posey claimed to appear 
as counsel for Daly, he was refused admittance to the bar 
by order of respondent; alleged that, said’ Posey had 
oublished in the newspapers several libelous articles, 
calculated to bring the respondent and his court into 
contempt and disrepute, and which were made exhibits to 
the answer; and contained the following additional state- 
ments: “ Respondent knows that said Posey pretends to 
be a lawyer, but he has never produced or shown to-.re- 
spondent any evidence of his right to practice law in 
Alabama ; nor has respondent any knowledge or informa- 
tion of such right, except that he pretends to it, and fre- 
quents the courts. * * Respondent insists, that said 
Posey is a mere stirrer up of strife; and respondent 
believes that his object in coming into the mayor’s court 
is not to promote justice, but. to hinder, delay and defraud 
the public of justice. If said Posey had any right to 
practice in the mayor's court, respondent insists that he 
was bound to do it in a respectful manner, and fora proper 
purpose. Respondent, believing that said Posey has so 
conducted himself as to render him unfit to appear or be 
heard before respondent, and believing him to be . not 
entitled to appear, admits that he does not intend to let 
him come before respondent as mayor in the character of 
an attorney-at-law. No person before respondent ever 
claimed said Posey as his attorney, or asked that said 
Posey be allowed to appear in his case. Respondent has 
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been imthe,habit of admitting such of the legal profession 
as wished to:come into his court and defend parties; but 
he has allawed it asa matter of courtesy, not of ‘right, 
supposing that they came there from a proper motive. 
They demeaned themselves with propriety, which said 
Posey did not do.”: 

The circuit court overruled the exceptions, and awarded 
a peremptory mandamus; from which ruling and decision 
said Withers now eppiotle; and here assigns the same as 


error. 





R. H. noes for the appellant.—1. That an per 
lies in this case, see Code, § 3016; Etheridge v. Hall, 
7. Porter,'47;. Tarver v. Commissioners’ Court of Talla- 
poosa, 17 Ala. 527 ; Falkner v. Commissioners’ Court of 
Randolph, 19 Ala. 177. 

2.'The petition shows no right in the relator to prac- 
tice law. In it he alleges, under oath, that he is.a 
“‘nractitioner of law, in al the courts of this State.” This 
is either an allegation of a right to practice in the su- 
preme court, or it is not an allegation of a right to 
practice in any court; and as Mr. Posey was admitted to 
the bar of the supreme court only a few days ago, since 
his petition was filed and sworn to, the latter construc- 
tion must be: adopted, or he becomes involved in the 
crimeof perjury. Ie may have practiced in the supreme 
court, or in any other court, without license or author- 
ity; but, unless he is an attorney, regularly licensed, and 
has taken the prescribed oath, he has no right to practice 
as an attorney in any court. For this reason, if for no 
other, the respondent’s exception should. have been sus- 
tained. 

3: When a man asks to be restored to an office by 
mandamus, he must show clearly that he has the right, 
and that he has no other remedy. When Posey applied 
to practice before the mayor, he should have produced 
and exhibited his license as the evidence of his right, in 
order thatthe court might see whether he was entitled 
to practice, and in what courts.—7 East, 845; 1 Ala. 
15; 25 Ala. 72. When the mayor’s return to the rule 


& 











JUNE TERM, 1860. 257 
Withers v. Th State, ex rel. Posey. 








nisi is looked at, these objections become conclusive; and 
‘that return is to be taken as true.-—9 Sm. & Mar. 77. 
Nor does the petition show that Posey was entitled to be 
heard before the mayor, on either of the occasions spe- 
eiffeally mentioned. He alleges, that he appeared as 
counsel for the persons named; but not that he had been 
employed by them, or that either of them desired his 
services. In the case of Catherine Russell, moreover, it 
is shown that the mayor did nothing more than control 
the examination of witnesses, as he had undoubted right 
to do.—Municipal Laws of Mobile, 44, §111. Besides, 
Posey’s conduct and publications, as shown in the re- 
spondent’s answer, were violations of his duty as an 
attorney, and justified the mayor in excluding him from the 
bar.—Rex vy. Borron, 3 Barn. & Ald. 432. The petition 
only shows, at most, that Posey was denied the exercise 
of his right to practice law before the mayor on two 
specified past occasions—not that he has been deprived 
of his right to practice law. 

4. Mandamus is not the remedy to restore the relator 
to his right generally to practice before the mayor.— KHz 
parte Secombe, 19 How. 9; Rex. v. Canterbury, 8 East, 
212; 1 Serg. & R. 187; 18 Wendell, 95. The case in 
1 Johnson’s Cases, 181, cited by the relator, is based on 
the peculiar legislation of New York, and has been since 
shaken, if not overturned.—Note to 2d edition, 184. 

5. The broad proposition is maintained by the appel- 
lant, that an attorney has no right to practice before the 
mayor. Proceedings before the mayor, for the violation 
of municipal ordinances, are neither “civil causes,” nor 
“‘ criminal prosecutions,’ within the meaning of the 10th 
and 29th sections of the bill.of rights: they are merely 
quasi-criminal proceedings.—23 Ala. 722; 8 Ala. 515; 
27 Vermont, 360. If they were criminal prosecutions, 
they would have to be carried on in the name of the 
State, and conclude “against the peace and dignity of the 
same.” —Constitution, art. 5,§17. Besides, the 10th and 
29th sections of the bill of rights secure rights to parties 
only, and have no reference to the rights of attorneys, 
which are left to be regulated by the legislature. Nor, 
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so far as the rights of parties are concerned, do they ex- 
tend to and include proceedings before a police court. 
The constitutional provisions respecting the right to be 
heard by counsel and the right of trial by jury, are co- 
extensive, and borrowed from Magna Charta. They have 
no reference to petty offenses, but were intended to 
secure the people’s rights in trials for high crimes. At 
common law, in all prosecutions for misdemeanors, the 
defendant had the right to be heard by counsel; but this 
right was held not to include a criminal inquiry before a 
justice of the peace as a committing magistrate.—Burn’s 
Justice, 45; 4 Bla. Com. 356; 2 Barn. & Adol. 669; 
3 Barn. & Ald. 482; 1 Barn. & Cress. 48; Bailey v. Dela- 
plaine, 1 Sandford, 11; 2 Dev. & Bat. 451; 27 Vermont, 
318, 325, 360; 11 Mass. 385; Tims v. The State, 26 Ala. 
165. The right to be heard by counsel has never been 
supposed by the courts, either in England or America, 
to apply to the various police tribunals. Notwithstand- 
ing the broad language of the 28th and 29th sections of 
the bill of rights, proceedings are daily carried on before 
statutory tribunals, without either counsel or jury. Re- 
moval of infectious persons, destruction of clothes ,or 
other property infected with disease, quarantine laws, 
road laws, allotnients of dower, ad quod damnum cases, 
and other similar proceedings, are instances in which 
great rights may be determined without jury or attor- 
neys; for a trial by jury means a jury of twelve men. 
1 Sandford, 11; 2 Barn. & Adol. 669; 1B. & C. 48; 3 B. 
& Ald. 432. The charter of Mobile requires the mayor 
“to examine all witnesses that may appear or be subpe- 
naed before him, both on the part of the corporation, 
and on the part of the delinquents, and to give judgment 
as to him shall appear just and legal.”—Municipal Laws, 
44,§111. The mayor’s court is not provided with any 
prosecuting officer; the mayor is not supposed to be a 
professional man; the proceedings before him are some- 
what summary; most of the cases tried before him do 
not require legal learning or abstruse investigation; and 
if any party desires counsel, or a jury, he can remove the 
case to a court where such things rightfully belong. 
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Ben Lane Posty, contra.—1. The appellee moves to 
dismiss the appeal, on the ground that no appeal lies in 
such case. Certiorari is the only mode of reviewing a 
decision in a summary proceeding.—2 Wheaton’s Sel- 
wyn, 1094; 13 Wendell, 130; 8 Peters, 291; 2 Mass. 444; 
5 Mass. 422; 11 Mass. 465; 12 Johns. 30; Ld. Raymond, 
218, 254, 454; 1 Salkeld, 144, 136; 3 Blackst. Com. 
396; Viner’s Abr. Certiorari, (D,) Error, (G;) 2 Tidd’s 
Practice, 1078; 8 Mod. 27; 2 Binney, 80, 91; 1 Strange, 
536; 2 Bro. P. C. 554; 2 Salkeld, 503; 2 Caines’ Cases, 
143; 2 Bacon’s Abr. 189-91; 24 Ala. 98; 25 Ala. 74; 
28 Ala. 436. It has never been decided by this court 
that a writ of error lies upon the award or refusal of a 
mandamus.— 3 Porter, 416; 7 Porter, 48; 18 Ala. 486; 
19 Ala. 72. 

2. The allegations of the petition sufficiently show the 
relator’s right to practice law. He could not legally be 
‘“‘a practitioner of law,’”’ unless he was regularly licensed 
as an attorney. The term may not be a technical one, 
but in common usage its meaning is well defined and 
undérstood. It appears, also, that the relator had paid 
thé’ city taxas an attorney, and it is not shown that his 
license was ever doubted, or required to be produced. 

8. The great question of this case is, whether parties 
who are before the mayor of Mobile, either on trial or 
examination, have the right to be heard by counsel. If 
they have guch right, counsel must have the right to 
appear for them. The 10th and 29th sections of the bill 
of rights are conclusive on this point. Sections 3400, 
3401, and 8408 of the Code, are equally clear. Section 
729 of the Code declares, that attorneys shall practice 
“in the courts of this State.” Section 34 of the city 
charter requires the mayor to ‘hold ‘a court’ daily. 
Sections 33, 34, 111, and 112, define the powers of the 
mayor, and prescribe the proceedings before him. He is 
a justice of the peace—nothing more, and something 
less: he issues process as a justice of the peace; he has 
the same general criminal jurisdiction as a justice of 
the peace; he tries for the violation of city ordinances as 
a justice of the peace, and his judgments are enforced 
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by jieri facias as before a justice of the peace. 

4. If the relator had the right to appear before the 
mayor, mandamus is his proper remedy.—See numerous 
cases above cited; also, People v. Justices of Delaware, 
1 Johnson’s Cases, 181. 


R. W. WALKER, J.—1. The motion to dismiss the 
appeal must be overruled. It is well settled by our pre- 
vious decisions, that an appeal lies to this court, from a 
judgment of the circuit court, awarding or refusing a 
mandamus.—Etheridge v. Hall, 7 Porter, 47; Tarver v: 
Comm’rs’ Court of Tallapoosa, 17 Ala. 527; Falkner v. 
Judge, &c., 19 Ala. 177; Brooks v. Kirby, 19 Ala. 74; 
Riggs v. Pfister, 21 Ala. 469; Tenn. & Coosa Rivers R. 
hk. Co. v. Moore, at this term. 

2. The invariable test, by which the right of a party 
applying for a mandamus is determined, is to inquire, first, 
whether he has a clear legal right; and if he has, then, 
secondly, whether there is any other adequate remedy to 
which he can resort, to enforce his right.—People v. 
Thompson, 25 Barb. 76. In this case, the relator fails to 
show a clear legal right to practice in- the mayor’s cote, 
or, indeed, in any of the courts of this State. The only 
persons who are entitled to practice in the courts of this 
State, are those who were regularly licensed under the 
laws of this State before the adoption of the Code, and 
those who, since the adoption of the Code, have been 
admitted by a license from the supreme couft, the court 
of chancery, or a circuit court.—Code, §729. Persons 
licensed since the adoption of the Code, are not entitled 
to practice, until they take the oath prescribed by 
section 7385; and those who were regularly licensed 
before the passage of the Code, “can practice only in 
such courts astheir license authorizes them.’”’—Code, § 730 
The relator alleges, that “he is a practitioner of law in 
all the courts of this State, both of state and federal 
jurisdiction.” We do not think that. this is a sufficient 
allegation of his legal right to practice in the courts 
named. It is not alleged, nor was it shown on the.hearing 
of the application, that the relator was regularly licensed 
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under the laws of this State before the adoption of the 
Code, or that he had since that time been admitted bya 
license from a court competent to grant it, and had taken 
the oath prescribed. The essential prerequisites to a 
legal right to practice in any of the courts of this State not 
having been alleged, the 3d exception to the petition 
should have been sustained, and the court erred in award- 
ing the mandamus. In a proceeding of this sort, the re- 
lator must distinctly aver all the facts necessary to give 
him the right which he claims.—See Tapping on Manda- 
mus, 27-8, 186, 198, 293-4, 320-1; Rex v. Jotham, 
3.Term R. 178; Kimball v. Morris, 2 Mete. 573, 576; 
Cullum v. Latimer, 4 Texas, 829; 1 Chitty’s Prac. 798, 
800, 808;:The King v. Bishop of Oxford, 7 East, 345; 
Queen v. Mayor, 13 Ad. & Hil. (N. 8.) 1; see the forms 
pursued in 19 How. (U. 8.) 9. 

We do not inquire whether the allegations of the peti 
tion were in other respects sufficient. 

3. We might stop here; but, if we did so, the main 
question involved in this controversy would be left un- 
settled; and, under the cireumstances, we feel it our duty 
é@declare our views in regard to it. That question is, 
whether an attorney, who has obtained a license from ‘the 
supreme, circuit, or chancery court, and taken the pre- 
scribed oath, has a legal right to practicein the mayor's 
court in Mobile. 

We do not think that the 10th and 29th sections of the 
bill of rights, (Const. of Ala. art. 1, §$10, 29,) apply‘to 
proceedings before a mayor, for the violation of city or- 
dinances. The 10th section declares, that “in all crimi- 
nal prosecutions, the accused has the right to be heard by 
himself and counsel.’ The common-law definition of a 
crime, as givén by Blackstone, is, an aet committed or 
omitted in violation. of a public law, (4 Blackst. Com. 3;) 
and the term * criminal prosecutions,” as employed in 
the Jconstitution, relates exclusively to prosecutions for 
violations of the .public laws of the tate. A city ordi- 
nance is not ‘apublic law of the Statepibut:a local law of 
a particular:éorporation, made for its ititernal police: and 
good government. Moreover, if tunidipal cases before 
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a mayor of a city or town were “criminal prosecutions.” 
in the sense of the constitution, they would have to be 
carried on in the name of the State, and conclude 
“against the peace and dignity of the same.’”’-—Const. of 
Ala. art. 5,§17. It would follow, also, that an acquittal 
er conviction before the mayor would be a bar to any 
other prosecution for the same offense, which, it is well 
settled, is not the case.-—See Mayor of Mobile v. Rouse, 
8 Ala. 515; State v. Estabrook, 6 Ala. 653; Williams 
v. City Council, 4 Geo. 509; Floyd v. Commissioners, 
14 Geo. 354; Mayor of Mobile v. Allaire, 14 Ala. 400. 
‘Nor are these proceedings for violations of city ordinatices 
“eivil causes,” in the sense of the 29th section of the bill 
of rights, which declares, that “no person shall be de- 
barred from prosecuting er defending any civil cause, for 
or against him or herself, before any tribunal in .this 
State, by him or herself or counsel.” The civil causes 
here spoken of are those which deal with private wrongs ; 
that is, with acts which constitute an infringement or 
privation of the-private or civil rights belonging to indi- 
viduals. These terms, therefore, include only those legal 
proceedings which seek redress for civilinjuries. Buteity 
ordinances are punitive regulations; and the object of a 
proceeding for the violation of them, is not redress for 
a civil injury, but the punishment of an offender against 
the peace and good order of society. Hence, they are 
termed guasi-criminal proceedings.—See — v. Mayor 
of Mobile, 23 Ala. 722; Mayor of Mobile v.fouse, 8 Ala. 
515; Mayor v. Allaire, 14 Ada. 400.. We must, there- 
fore, look elsewhere for the right of counsel to appear on 
the trial of municipal cases before the mayor. 

It ‘is provided by the Code, that persons admitted to 
the’supreme court; after the adoption of the Code, “may 
practice in all the courts in this State ;” and those admit 
ted by any chancery or circuit court, “may practice in 
any court of the State, except the supreme court.” —Code, 
$780. Is the court which the mayor of Mobile holds for 
the trial of offenders against the municipal laws of the 
city,°“‘a court:in this State,” within the meaning of this 
section of the Code?. It would be an unwarrantable per- 
version @f plain language to hold that it is not. According 
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to Lord Coke, “a court is a place where justice is judi- 
cially administered.” —1 Coke’s Littleton, 58 (a.) In 
Groenvelt v. Burwell, (1 Salkeld, 200,) Chief-Justice Holt 
said: “Whenever a power is given to examine, hear and 
punish, it is a judicial power, and they in whom it is re- 
posed act as judges; and whenever there is a jurisdiction 
erected, with power to fine and imprison, that is a court 
of record, and what is there done is matter of record.” 
See, also, 3 Blaekst. Com. 24-5. By the city charter, the 
mayor is required to hold ‘a court,” daily, for the trial of 
all offenders against the laws and ordinances of the cor- 
poration. He issues process, as a justiceof the peace, for 
the arrest of offenders ; subpcenas and examines witness- 
es, both for the corporation and the defendant, and gives 
judgment as shall appear to him legal and just, which is 
enforced by execution, to be issued, by the clerk of the 
corporation. — Municipal Laws.of Mobile, p. 18, §34; 
p. 44, §§ 111,112. The court which the mayor holds is 
an “inferior jurisdiction,” in the sense of the constitution, 
and is, therefore, subject to the general superintendence 
and control of the supreme court.—Const. of Ala., art. 5, 
§2. Its proceedings may be revised by the circuit, court, 
and afterwards by this court; and its judgments, in matters 
within its jurisdiction, are final and conclusive until re- 
versed or set aside.—Intendant of Marion v. Chandler, 
6 Ala. 899. Here are all the characteristics of a court— 
an officer, sitting at stated times appointed by law, author- 
ized to bring parties and witnesses before him, and,clothed 
with the power to hear evidence, to decide questions of 
law and of fact, to try and determine causes according to 
legal rules, to punish offenders, and to render judgments, 
which are enforceable by execution, and final and conclu- 
sive until reversed or set aside by a revising tribunal. 

The constitutional and statutory provisions securing to 
suitors and accused persons the right to the aid of counsel, 
and section 780 of the Code, defining the courts in which 
attorneys have the right to practice, all relate, directly or 
indirectly, to the same subject-matter. For the right of 
a party, to the aid of counsel, in any particular proceed- 
ing or court, would be a barren right, if there were no 
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counsel authorized to appear in his behalf. While, there- 
fore, it is true that the constitutional and statutory pro- 
visions securing to parties the right to the assistance of 
counsel do not apply to the trial of municipal cases before 
a mayor; yet they serve to indicate the general spirit and 
policy of our laws upon the subject; and we should strive 
to put such a construction upon section 730 of the Code, 
as will make it harmonize with that spirit and policy. 

We have already observed, that by the constitution, 
the right to be heard by himself and counsel, is secured 
to the accused in all “criminal prosecutions.”—Const. 
art. 1, §10. These terms include every prosecution for 
a violation of the criminal laws of the State, in a court 
authorized to determine the question of guilt or inno- 
cence by a judgment of acquittal or conviction, no matter 
how trifling the alleged offense, or how insignificant the 
punishment awarded. In like manner, the parties to the 
pettiest “civil cause” that may be tried before ‘a justice 
of the peace, or “ any tribunal in this State,” have a con- 
stitutional right to the aid of counsel.—(Const. art. 1, 
§ 29.) In all preliminary inquiries before committing 
magistrates, no’ matter what the grade of the oftense 
charged, the legislature has secured to the accused the 
right to the aid of counsel, although such an investigation 
is not, in a legal sense, 4 trial, which means an inquiry in 
which the guilt or innocence of*the accused is finally 
passed upon. The committing magistrate exercises an 
authority judicial in its nature, but is not clothed with 
judicial power. He has no authority to acquit or con- 
demn. His action does not conclude either the State or 
the aceused. He may discharge the defendant, and yet 
the’ grand jury may indict, and the petit jury convict 
him. He may bind the party over,’ but the grand jury 
can ignore the bill. Hence, it has been said, that a com- 
mitting magistrate does not act as a court of justice, but 
only asan officer deputed by law to conduct a preliminary 
inquiry.—See Hx parte Gist, 26 Ala. 161-2; Comv. Cole- 
ridge, 1 Barn. & Cress. 37, 50, 52-3-4. 

A trial before a mayor, for a breach of city ordinances, 
may often involve much more serious consequences to 
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the. accused than a prosecution by, indictment in ‘the 
circuit court, a.civil cause before a justice of the peace, 
or a.preliminary: investigation before. a committing 
magistrate, . In all of these last named proceedings, the 
right to the aid of counsel.is carefully secured; and the 
law would be inconsistent, if it denied the same right to 
persons on trial for a violation of ‘city ordinances. It not 
unfrequently happens, indeed, that the same act is a vio- 
lation. of the public law of the State,, and also of the 
police regulations of a corporation; and it is at least sup- 
posable, that the punishment prescribed by the corporation 


might, in some cases, be more severe than that provided 


by the legislatare for the same offense. . If, in such a case, 
the party-were prosecuted, as,he;well might be, both be- 
fore the mayor and the circuit court, it would seem anom- 
alous, as well.as unjust, to coneede the right to the aid of 
counsel in the court, where the punishment: would be 
slight, and to deny it‘in the court where the punishment 
would be severe. 

On the whole, our opinion is, that an attorney, who has 
been regularly admitted to practice in accordanee with 
the provisions of the Code, has a legal right, when em- 
ployed for that purpose, to. appear as counsel for persons 
on trial before the mayor-of Mobile, for alleged violations 
of the‘city: ordinances. 

The right of-such an attorney to appear as counsel 
for the acéused,- ona preliminary’ inquiry before the 


- mayor asa committing magistrate, is .also clear, though it 


stands: upon ‘a somewhat’ different footing. By the city 
charter, the mayor has the power. “ to'examine and com- 
mit, or discharge on buil, all persons charged with offenses 
not capital, in the same manner as justices of the peace.”’ 
Municipal Laws ‘of Mobile, p.'16, §33; Acts 1843-4, p. 
181, §16.. The Code expressly: provides, that on prelimi- 
ivy investigations before committing magistrates, “the 
defendant may appear by counsel,”~—Code, §8408. This 
section of the Code is as applicable when-the preliminary 
inquiry is had before'the mayor as-a committing magis- 
trate, as when it takes place before a justice of the pcace, 
or a judge'of the circuit court.—Code, § 3839. It would 
18 
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be singular, indeed, if a defendant had the right to the 
aid of counsel before one. committing magistrate in Mo- 
bile, but had not the same right before another committing 
magistrate in the game city: The’right of the defendant 
to have counsel.appear for him, implies the right of some 
counsel to appear; and,‘to effectuate the intention of the 
legislature, we hold, that an attorney who has been admit- 
ted to practiee in accordance with the provisions of the 
Code, has the right, on being.employed for that purpose, 
to appear as counsel for the defendant; on a preliminary 
inquiry before the mayor of Mobile, or any other. com- 
mitting magistrate. 

4. Under the | provisions of the: Code ‘in ‘relation to 
attorneys, the.right to practice, which is obtained. upon 
procuring license and taking the prescribed oath, is a legal 
right, of whieh the attoriey cannot be: deprived, except 
by a judgment of removal or suspension, rendered by the 
circuit court, on proceedings: instituted in.conformity with 
the directions contained in chapter 10, title.9, part 1,. of 
the Code.—See §§ 747 t0 761: These proceedings are begun 
by an accusation in writing, whieh the attorney: is cited 
to answer. If he denies theaccusation; the court proceeds 
to try the same; the attorney having, the right to demand 
a trial by: jury: ,Witnesses, may: be summoned, and depo- 

itions taken, as in ordinary actions. at law. A judgnient 
of acquittal is final, but from:a-judgmeut,of.removal or 
suspension, the aecused.may appeal to this court.—Code, 
§§ 750-9. 

One of .the deties of attorney Sy as teenes are, John ed by 
section 738.0f the Code,.is “to, maintain-the respect. due 
to courts of justice and judicial officers,;”. and among the 
specified causes for the remoyal or suspeusion of an.attor . 
ney, is any willful violation of this-duty.—-Sees§ 748. But, 
until such removal or suspension has: been, effected, by a 
judgment rendered.in the circuit court, .in ‘a, proceeding 
instituted for that. purpose, no, court in this State can 
law fully deny to a regularly licensed attorney the right 
to practice in causes tried -before it,-tipon the ground that 
the attorney .has, on some past,occasion, spoken disre- 
spectfully of,or conducted himself in-a manner offensive 
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to the court. Any “ disrespectful, contemptuous, aie 
solent behavior in court, tending in any wise to diminish 
or impair the respect due to judicial tribunals, or to inter- 
rupt the due course of trial,” is acontempt of court, for 
which the offending party may be punished in the sum- 
mary manner provided by law.—Code, §$ 561-2-3. But 
contempts must be punished as they occur, and in ‘the 
summary way directed ; and a court cannot, ex mero motu, 
punish an attorney for offenses of this nature, or, indeed, 
for any misconduet, bya general denial of his right to prac- 
tice before it. Willful misconduct in his professign, and 
willful violations of any of the duties enjoined upon. him by 
law, will justify a proceeding in the circuit court for the 
removal or suspension of an attorney, and a judgment in 
either form will deprive him of his right to practice in any 
court. But, until such judgment is rendered, unprofes- 
sional or disrespectful eonduct on the part of an attorney, 
though amounting to a contempt, and though furnishing 
sufficient cause for his removal or stispension, will not 
justify a court in excluding him from practicing at its bar. 

When an attorney, who has not been removed.or 
suspended in the mode pointed out by the Code, is pro- 
hibited by any court in which his license authorized him 
to practice, from appearing before it as counsel in causes 
in which he has been employed, this is the deprivation of 
a clear legal right, tothe enjoyment of which he will be 
restored by mandamus. 1f the writ would not lie in such 
a case, the party would be without any adequate remedy 
for the wrong complained of. There are'some cases in 
which it has been held, that mandamus would not lie, to 
restore an attorney who had been dismissed by order of 
court. But these are cases in which a formal order of 
dismissal had been made, and in which, moreover, it rested 
exclusively with the court making the order to determine 
who was qualified to become or continue an atiOrney of 
the court. Under such circumstances, the order of dis- 
missal is held to be a judicial act, done in the exercise of 
a judicial discretion vested in the eourt»by lav 3 and a 
mandamus cannot be issued by a superior court, commetid- 
ing it to reverse its decision, and restore the attorney to the 
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office he has lost. But, under our system, it does not 
rest exclusively with the several courts to determine who 
is qualified to become ‘or continue an attorney of the 
court. ‘On the contrary, as we have already seen, an at- 
torney admitted by the supreme court has the legal right 
to praetice “in all the courtsin this State,’—a right of 
which he can be deprived only in the mode pointed out © 
by law—that is, by a judgment of removal or suspension, 
rendered by the circuit court, and founded.on some of the 
causes specified in the Code. If an attorney, who has 
obtained a license, and taken the proper oath, in con- 
formity with the requirements of the Code, is prohibited 
from practicing in the mayor’s court in Mobile, his right 
to a mandamus is clear, both upon principle and authority. 
Hurst’s case, 1 Leviriz, 75; Hastings’ case, 1 Modern, 238; 
Rex v. Barker, 3 Burr. 1267-8; The King v. Sheriff of 
York, 3B. & Ad. 770; Queén v. Lord Mayor, 13 Ad. & 
Ell. (N. 8.) 1, 31; People v. Turner, 1 California R. 190; 
Tapping on Mandamus, 44-5, and cases cited; 6 Bacon’s 
Abr. 424. 
Judgment reversed, and cause remanded. 





HENRY (a stave) vs: THE STATE. 


[INDICTMENT FOR MURDER. | 


1. Charge ignoring proof of venue.—A charge to the jury, instructing 
them that, on'a hypothetical state of facts, not including proof of 
the venue, the pri-one r“‘ would be guilty as charged,” is erroneous, 
and will work a revetsal of the judgment of conviction, although 
the record shows that it was given “among other charges.” 


From the Circuit Court of Dallas. 
Tried before the Hon. Nat. Cook. 
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Tue indictment in this case charged the prisoner, in 
several counts, with the murder and manslaughter 6f one 
James Griffith, a white person.—See the report of the case 
in 38 Ala. 389, where the indictment is set out-in full, 
The bill of exceptions in the present record, after setting 
out all the evidence in substance, states, that ‘the court 
thereupon charged the jury, (among other things,) that 
to justify the taking of human life, there must be an im- 
perious necessity; and if the prisoner, without such ne- 
cessity, killed the deceased by stabbing him with a knife, 
he would be guilty as charged; to which charge the 
prisoner excepted.” 


E. W. Pertus, for the prisoner, contended that the 
charge was erroneous, under the authority of the following 
cases: Corbett v. The State, 31 Ala. 329; Huffiman v. 
The state, 28 Ala. 48; Brown v. The State, 27 Ala. 47; 
Salomon v. The State, 27 Ala. 26. 


M. A. Batpwin, Attorney-General, contra.—The charge 
of the court is not obnoxious to the objection, that it 
authorized a conviction without proof of the venue. The 
words “he would be guilty as charged,” do not refer to 
the venue: the only charge in the indictment is, that the 
prisoner is guilty of murder. Moreover, if the objection 
be well taken, its effect is obviated by the fact that other 
charges, not set out, were given. 


A. J. WALKER, C. J.—The charge, for the giving 
of which the judgment of the circuit court was reversed in 
the case of Farrell v. State, (82 Ala. 557,) instructed the 
jury that, upon a certain hypothesis, not including proof 
of the venue, ‘the defendant would be guilty as charged.” 
The first charge in this case instructed the jury, that upon 
a certain hypothesis, not including proof of the venue, the 
defendant ‘would be guilty as charged.” It is utterly 
impossible to distinguish between the charge in this case 
and the charge in Farrell v. The State, so far as it con- 
cerns the objection that it authorized a conviction without 
a belief on the part of the jury, from the evidence, that 
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the offense was committed in the county in which the 
indictment was found. Weare, therefore, constrained by 
the authority of the case above cited, to reverse the judg- 
ment in this ecase.—See, also, Spaight v. State, 29 Ala. 
2; Huffman v. State, 28 Ala. 48; Salomon v. State, 
7 Ala. 26; Brown y. State, 27 Ala. 47. 

Judgment reversed, and cause remanded; and the pris- 
oner must remain in custody, until discharged by due 
course of law. 


3 
2 





BRYANT vs. THE STATE 


[INDICTMENT POR MURDER. | 


1. Heecution of bill of exceptions.—The term of the circuit court 
having’ expired by law at twelve o’elock on Saturday night, a bill 
of ex¢eptions, signed by the presiding judge on the next morning, 
“before the verdict and judgment and sentence of the court, or 
eithor of them. had been entered on the minutes of the court, and 
before thé niinutes were signed,” cannot be considered as having 
been signed during the term. 

2. Safi ieney of indictment in description of person slain. —An indictment 
for the murder of “ 3utler, whose christian name is to the 
grand jury unknown,” is sufficient under the provisions of the 
Code. 





From the Circuit Court of Tuskaloosa. 
“Tried before the Hon. Wm. S. Mupp. 


Tire indictment in this case was found at the March 
term, 1859, of said circuit court ; and charged that Stephen 
A. Bryant and others, whose names were specified, ‘“ un- 
lawfully and with malice aforethought killed Butler, 
whose christian name is to the grand jury unknown.” 
The prisoners each pleaded not guilty, without raising 
any objection to the form or sufficiency of the indictment. 
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The jury retarned a verdict of guilty against Stephen A. 
Bryant, and not. guilty as to the others. The record 
contains a bill of exceptions, dated April 8th, 13860, 
which purperts to have been “signed and sealed by the 
judge ‘befare the verdict and judgment and sentence of 
tlie court, or either of them, had been entered on the min- 
utes of the court, and before the minutes were signed;”’ but 
the decision of this court renders any farther notice ‘of it 
unnecessary. 


EK. W. Peck, for the prisoner, argued the points pre- 
sented by the bill of exéeptions, and further contended, 
that the indictment was fatally defective, because it did 
not contain a sufficient description of the person slain; 
citing to this point the following authorities: 1 Chitty’s 
Crim. Law, 174-5, 203, 215; Rex v. Mary Smith, 25 E. C. 
L. 327; Russ. & Ryan, 439; 7 Iredell, 29; 1 Scammon, 599; 
Francois v. TheState, 20 Ala. 83; 1 Archb. Cr. Pl. 81, n. 1. 


J. 11. & P. A. Firts, with whom was M. A. Batpwiy, 
Attoruey-General, contra.—1. The term of the court ex- 
pired by limitation at twelve o’clock on Saturday night, 
the 7th April.—Nabors v. The State, 6 Ala. 208. Asthe 
bill of exceptions shows on its face that it was signed on 
Stinday, the 8th April, it cannot be considered any part 
of the reeord.—Code, § 2358. 

2. The indictment is sufficiently certain under the pro- 
visions of the Code.—24 Ala. 672; Code, § 3505. 


STONE, J.—It was declared in the case of Nabors v. 
The State, (6 Ala. 200,) and must be regarded as settled, 
that the terms of our circuit courts expire at 12 o’clock of 
the last Saturday night of the terms fixed by law.—See, 
also, State, .ex rel. Battle, 7 Ala. 259.) It is also well set- 
tled, (and we have no anthority to disregard this statutory 
rule,) that a bill of exceptions, not signed during the 
term, or within ten days thereafter pursuant to consent 
of counsel in writing, is not a part of the record. —Code, 
§§ 2358, 8649; Shep. Digest, 435, §4; Stein v. McArdle, 
25 Ala. 561. Under these plain rules,.we cannot look, 
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for any purpose, to what:is claimed in this record as a bill 
of exceptions. »This. narrows our inquiry to what appears 
on the face of the indictment,.as it is now presented. 
[2.] The alleged defect in the present indictment, and 

which is pressed on our consideration for a reversal, is, 
that it does not sufticieatly identify and describe the per- 
son alleged to have, been slain;: The indictment charges, 
that the defendant * killed —— Butler, whose christian 
name is tothe grand jury unknown.” in 2 Hale’s Pleas 
of the Crown, 181, it is said: “ An indictment of murder 
cujusdam ignoti is good,”’—See, also, Hawk. P. C. book 2, 
ch. 25, §71;, Whar. Am. Cr. baw, § 251s; State v. [rwin, 
5 Blackt. 848; Rex v. Mary Smith, 6C..& P, 151; Reg. v. 
Campbell,1 C. & K. 82; 3 Greenl. Ev. § 22.. In the case of the 
State v. Jackson, (4 Blackf. 49,) the person. was described 
as “an Indian ot thisState, of the-Miami uation of Indians, 
the name of which said Indian to the jurors aforesaid is 

wholly unknown.” So, in Reedy. Tie State, (16 Ark. 

497,) the person slain was described as ‘+a certain Wyan- 

dotte Ludian, whose name is unknown to the grand jury.” 
These averments were ruled sufficient. So, in Cameron 
v. The state, (18 Ark. 712,) the defendant was indicted 

for assaulting ‘one Rice, whose cliristian name is to the 
grand jurors aforesaid unknown; and the conviction 

was sustained. The Code of Alabama (section 3505) de- 

clares, that “ The indictment must be certain, as to the 

person charged; but when his name is unknown to the 
jury, it may be so alleged without any further idendifica- 

tion. This is a legislative declaration that, as to the 
party churged, the words that his name is to the grand jurors 

unknoen, supply the requisite certainty. We can perceive 

no revson for requiring greater certainty in the description 

of the party slain, than the statute requires in describing 

the party aceused; although it is admitted that the effect 

of a suisdescription in the former case may be more seri- 

ous than in the latter. We regard section 8505 of the 

Code as indicating a poliey to be observed on kitdred 

questiqns. 

The judgment of the circuit court is affirmed, and the 
sentence of the law must be executed. 
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HEATH vs. THE STATE. 


[INDICTMENT FOR RESISTING PROCESS. |, 


1. Validity of oficial acts of officer de facto.—The official acts of an officer 
de fucto are valid, so far as the’ rights of the public, or of third per- 
sons having an interest therein, are concerned, and cannot be indi- 
rectly called in question in a proceeding to which he is not a party; 
consequently, under an indictment for resisting the execution of 
process by a constable, it having beon shown that the constable 
was exercising the duties of that office under color of an election, 
and that the process in his hands was such as it is the right and 
duty of constables to execute, the defendant cannot be permitted 
to prove that, by reason of a taint in his blood, the constable was 
constitutionally: incapacitated tohold any civil office. 


From the Circuit Court of Autauga. 
Tried before the Hon. Porter Kina. 


Tue iudictment in this case charged, that the defendant, 
Seaborn Heath, “did knowingly and willfully oppose or 
resist William Chavis, a constable of said county, in 
attempting to serve or execute a peace-warrant, or writ of 
arrest, issued by Robert Kerr, a justice of the peace of 
said county.’ The case was before this court at its June 
term, 1859, when the judgment of the circuit court was 
reversed, and the cause remanded.—See 34 Ala. 250. On 
the second trial below, as the bill of exceptions in the 
present record shows, “the State introduced legal evi- 
dence, showing that, within twelve months before the 
finding of the indictment inthis case, one William Chavis 
had been elected a constable in said county, and had duly 
qualified as such constable; that ‘whilst said Chavis 
was acting as such constable, a warrant of arrest, called. 
a peace-warrant, which was in all respects regular and 
legal, was placed in his hands as such constable, author- 
izing and commanding him to arrest the defendant; that 
he attempted to arrest the defendant, under and by virtue 
of said process, before the finding of the indictment in 
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this case; and that the defendant opposed and resisted 
him in the execution of said process, and refused to per- 
mit him to execute the same, on the ground, as said de- 
fendant alleged at the time, that said Chavis was not a 
white man, and was incompetent to act as an officer, or to 
execute process.” The State having here closed, the 
defendant offered to prove, “by legal testimony,” that 
the paternal grandmother of. said Chavis was the 
daughter of two mulattoes, each of whom was the 
child of a full-blooded negro and a white person; “which 
proof was offered for the purpose of showing that said 
Chavis was not a free white male person, within the mean- 
ing of the constitution and laws of this State, but was 
descended from negro ancestors to the third generation 
inclusive, although one ancestor of each generation may 
have been a white person; and that the election of said 
Chavis as a constable was an absolute nullity : and that, 
as a free negro, he was incompetent to execute, or to 
attempt to execute said process on the defendant, at the 
time he was opposed and resisted by said defendant as afore- 
said; and that the defendant had the right to resist said Cha- 
vis in the execution of said process, to a sufficient extent to 
prevent himseif from being arrested by a free negro.” The 
court excluded the evidence, and the defendant excepted. 


Warts, Jupce & Jackson, for the prisoner.—Under the 
constitution and laws of this State, only “free white 
male persons” are eligible to office.—Code, §105. The 
general proposition is undoubtedly true, that the colorable 
election and induction of a person into office, and some 
action thereunder by him, constitute him an officer de 
facto, so long as he exercises the duties of the ‘office. 
Burke v. Elliott, 4 Iredell’s R. 355; Pearce v. Hawkins, 
2 Swan, 87. Although the cases have gonea great way in 
supporting this proposition, “they have stopped with 
preventing mischief to such as confide in officers who are 
acting inthat right.”—Green v. Burke, 23 Wendell, 502. 
But in a government of white men, where the negro has 
no political status as a person or citizen, a free negro cannot 
be recognized as an officer de facto, because he can never 
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become an Officer de jure. An officer de facto.is, prima facie, 
an officer de jure.—Allen v. The State, 21 Geo. 217. But 
a negro can never be, prima facie, an officer de jure. It is 
contrary to public. policy, in a slave State, that a negro 
should be recognized as an officer under any circumstan- 
ces. Suppose a sheriff should appoint a full-blooded 
negro as his deputy ; would it be the duty of white per- 
sons to submit to him as an officer de facto ? 


Wm. L. Yancey, with whom was M. A. BaALpwIn, 
Attorney-General, contra.— An officer de facto, acting 
under eolor of an election or commission, is a legal oilicer 
as to all parties, except in a direct proceeding to set aside 
his commission. His. official acts, when they concern the 
public, are valid; and even a constitutional disqualifica- 
tion on his part to fill the office, does not affeet their valid- 
ity.k—Wilcox v. Smith, 5 Wendell, 231; Melnstry v. 
Tanner, 9 Johns. 135; People v. Collins,.7 Johns. 549 ; 
People v. Hopson, 1 Denio, 574; People v. Stevens, 5 Hill, 
630; Smith v. The State, 19 Conn. 493; Sasnett v. 
Weathers, 21 Ala. 673; 1 Texas, 653. 


R. W. WALKER, J.—Our opinion is, that the court 
dit not err in excluding the evidence offered by the de- 
fendant. 

It is well settled, upon great principles of public policy, 
that the acts of an officer de fucto, whether judicial or 
ministerial, are valid, so far as the rights of the public, or 
third persons having an interest in such acts, are con- 
cerned; and that neither the title of such an officer, nor 
the validity of his:acts as such, can be indirectly called in 
question, in a proceeding to which he is not a party. 
This doctrine dates as far back as the Year-Books, and it 
stands confirmed, without any qualification or exception, 
by a long line of adjudications, both in England and in 
the United States.—King v. Corporation of Bedford 
Level, 6 Hast, 866; 1 Blackst. Com. 204, 37; Mays v. 
Stonum, 2 Ala. 890; Sprowl v. Lawrence, 33 Ala. 688; 
People v. Hopson, 1 Denio, 579; People v. White, 
24 Wend. 526; State v. Alleny, 12 Ohio, 16; Gilliam v. 
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Reddick, 4 Ired. 868; Wilcox v. Smith, 5 Wend. 232; 
Melnstry v. Tanner, 9 Johns. 125. 

The authorities are, perhaps, not entirely uniform in 
the definition of an officer de facto; but they all concur 
in recognizing as such any person who exereises the duties 
of an oflice, under color of an appointment’ or election 
to that office. Lord Ellenborough’s definition is less re- 
strictive ; for he defines an officer de facto to be, one ‘who 
has the reputation of being the officer he assumes to be, 
and yet is not a good ofliver in point of law.’’—King v. 
Corporation of Bedford Level, 6 East, 366. 

It was an undisputed fact in this case, that Chavis was 
exercising the duties of constable, under color of an elee- 
tion to that office, and that the process he was seeking to 
enforce was such as it is the right and duty of coustables 
to execute. He was, therefore, an officer de fciv, and 
was acting as such. That by reason of a taint in his 
blood he was constitutionally incapacitated from holding 
any civil officein Alabama, and, therefore, could never 
be a constable de jure, cannot alter the stubborn fact that 
he was elected constable, exercised the duties of the oftice 
under color of that election, and thereby became an 
officer de facto. 

If the rejected evidence had been admitted, and had 
satisfied the jury that Chavis “was descended from 
negro ancestors within the third generation inclusive, 
although one ancestor of each generation may have been 
a white person,” it would not have had the effect of oust- 
ing him from office ; and the judgment would have been 
worthless as evidenge in any other proceeding where his 
title to the office, or any other acts of hisin discharge of 
its duties, might be drawn in question. In a direct pro- 
ceeding, where he himself was a party, he would have an 
opportunity of defending his title; and the evidence in 
relation to his eligibility, and consequently the conclusion 
of the jury as to his right to the office, and the validity 
of his official acts, might’ be altogether different. The 
mischief would be intolerable, if petsons whose rights 
depend on the acts of officers de facto, whether judicial 
or ministerial, could be called on in every proceeding 
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involving those rights, to enter into an inquiry into the 
pedigree of the individuals holding the offices. 

The evils which it is suggested may result, if we sustain 
the ruling of the cirguit judge, are altogether fanciful. 
In our state of soeiety, it is hardly conceivable that civil 
offices will ever be conferred on any persons who are 
known not to he free white males. It is fair to presume, 
that if any others should be elected to, or hold such oftices; 
they would be persons whose antecedent history was 
unknown, and whose personal appearance would turnish 
no indication of the impure blood which is visited with 
civil incapacity. The necessity of protecting the rights 
of individuals, securing the public peace, and maintaining 
the supremacy of, law, requires that the official acts of 
such persons should not be invalidated, nor their title to 
the office annulled, in any proceedihg to which they are 
not parties. 

It was not proposed to prove that Chavis was a slave, 
but that he was a free negro. And our decision is, that 
for the purposes for which it was offered, the evidence 
was inadmissible. 

Judgment affirmed. 





WELCH vs. THE STATE. 


[scrRe FACIAS AGAINST BAIL ON FORFEITED RECOGNIZANCE. | 


1. Sufficiency of recognizance, and admissibility of parel evidence in aid 
of it.~A, demurrér does not lie to a sctre facias.against bail, because 
the offense charged in the indictment is intentionally injuring 
telégraph wires, while in the capias, bail-bond and.scire facias, it is 
deseribed as malicious mischief; nor can the'bail avail themselves 
of the supposéd Variance by motion to exclude the capias and bail- 
bond ; but.those papers may be connécted with the pending indict- 
ment, to which they relate, by the parol testimony of the sheriff 
and clerk. 
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AppEAL from the Circuit Court of Clarke. 
Tried before the Hon. C. W. Rapier. 


In this case, an indictment was found against Columbus 
Stewart.and Bryant Singleterry, at the fall term of said 
circuit court, 1857, charging that they “did cut, pull 
down, destroy, or in some manner injure intentionally 
‘the telegraph line running through said cotnty, or some 
part or parts of said telegraph line.” The defendant 
Stewart was arrested under a capias, issued at the same 
term, and purporting to be founded on an indictment “for 
the offense of malicious mischief,” alleged to have been 
found at that term; and thereupon gave bail, with William 
R. Welch and Arthur M. Davis as his sureties, conditioned 
for his appearance “to answer an indictment pending in 
said court against him for malicious mischief.” Stewart 
having failed to appear, a judgment nisi was taken against 
him and his sureties, and a scire facias thereon issued, 
which was served on the sureties only. The sureties 
craved oyer of thé indictment, bail-bond and capias, and 
demurred to the scire facias, “for the variance between 
said indictment and the bail-bond and scire facias.” The 
court overruled their demurrer, and. they then pleaded, 
“that at the time said bail-bond was executed, as set forth 
in said scire facias, there was no such indictment pending 
in said circuit court of Clarke against said Stewart as is 
set forth in said bail-bond and scire facias ;” and on this 
plea issue was joined. 

On the trial, as the bill of exceptions shows, the State 
read the scire facias in evidence, and then offered to read 
the capias, aud to prove, by the, clerk of the court, that it 
was issued by him on the indictment above described. The 
defendants objected to the reading of the vapias “because of 
the varianée between the recitals 6f tlie capias and of the 
indictment,” and:also té the parol testimony of tlie clerk; 
the court overruled, their objections, and they excepted. 
In like manner, the court permitted the State to read the 
bail-bond in evidenee, and’ to ptove by the sheriff that: he 
took said bail-bond frém Stewart when arrested under said 
capias ; and to these rulings of the court exceptions were 
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likewise reserved.. The rulings of the court above stated 
are now assigned as error. 


R. C. Torrey, for the appellants.—Intentionally mjur- 
ing a telegraph Avire is a different offense from “malicious 
mischief. — Code, - §§ 3114, 8116, 3118; Session Acts 
1855-6, p. 6. That parol evidence was inadmiisible for 
the purpose for whieh it was received, see Deslonde v. 
Darrington, 29 Ala: 92; Martin v, Barney, 20 Ala. 867 ; 
Litchfield v. Falconer, 2, Ala. 280; Thomason vy. Odum, 
31 Ala. 108; West v. Galloway, 38 Ala. 306; King v. 
Jemison, 38 ib..500. . 


M. A. Batowiy, Attorney-General,. contra, cited The 
State v. Eldred, 31 Ala:398 ;. Vasser v..The State, 32 Ala. 
586. 


A. J WALKER; C. J:—On the authority of The State 
v. Eldred,.(81 Ala. 893,) aud Vasser v. The State, (82 Ala. 
586,) the judgment of the circuit court is affirmed. 





BIRD vs. THE STATE. 
As ]INDICTMENT FOR "GAMINO. | 


1. Coneretion on testimony of ateomplice. ~A conviction cannot be had 
on the uncorroborated testimony of ari accomplice, (Code, 43600, ) 
although such aecomplice was algo examined as a witness before 
the grand jury, 


From the Circuit Court of Choctaw. 
Tried before the Hon. C. W. Rapier.. 


The bill of exceptions in this case was as follows: 
‘On the trial of this case, one Callahan, a witness for 
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the State, testified that he was a witness before the grand 
jury, and then stated the facts on which the indictment 
was found; that within twelve months before the finding 
of the indietment, and. dering the present ‘- of the 
circuit court, the defendant, with some eight ofher per- 
sons, played with cards at a game ealled poker ; that said 
playing was done in the eounty jail, ‘in ‘a reom in the 
second story, usually called * the debtors’ toom ;’ ‘that one 
H. H. Smith was the jailor, and lived, with his family, in 
the second story of said jail, and oceupied the west end 
of the building, and had ‘eéntrol of the'building; that 
the playing was by consent of said Smiths that there 
was no prisoner in said debtors’ room ; that he (witness) 
played in said gamé with the defendant and the others ; 
that he was boarding ‘with said:Smith, and had paid him 
for board, without any demand being made for the same 
by said Smith, although Smith did not usually charge 
him board. There was other evidence, showing that 
said house was the ¢ounty jail, and was situated 1 in the 
town of Butler; dnd that there was one prisoner in 
the jail. It was in evidence, also, that when the grand 
jury went to examine the said jail, there was no prisoner 
in the debtors’ room, but that there was some bed-clothing 
deposited therein, which thé witness supposed to belong 
to the jailor. This was all the evidence. in the cause; 
and thereupon the court charged the jury, that if they 
beleved the evidence, they: must find the defendant 
guilty. The defendant excepted to this charge, and then 
requested the court to mstruct the jury, that a conviction 
could not be had on the testimony of an accomplice, un- 
less.he was corroborated by.such other, evidence as tended 
to connect the defendant with the commission of the 
offense, ot the circumstances thereof. The! court refused 
this charge as asked, but gave the charge to the jury in 
the event they should believe that said Callahan was not 
examined before the grahd jary as a witness in the case ; 
and to this refusal the @efendant excepted.”” 


G. F. Sur, for the. prisoner. 
M. A. Batpwin, Attorney-General, contra. 




















JUNE. TERM, 1860. 281 








Denohoo v.. The State. 


STONE, J.—The only witness who testified in this case, 
was, under the decision in the case of Davidson v. The 
State, (33 Alg. 350,) an.aceomplice of the defendant, in 
the game for which he was on trial. The cireuit. court 
ruled, that a conviction could be had on the yneorrobo- 
rated. testimony of an accomplice, if that witness had 
been examined on the preliminary inquisition before 
the grand jury. In this the circuit court erred.—Code, 
§§ 8246-7-8., ¢ 

Reversed and remanded. 








DONOILOO wus. THE STATE. 


JINDICTMENT FOR BURGLARY IN STORE-HOUSE. | 


1. What constitutes burglary.—Getting into the chimney of a house, 
with intent to steal, is a’sufficient breaking and entering to consti- 
tute burglary, although the party does not,enter any of the rooms 
of the house. 

2. Abstract charge.—An abstract charge is properly refused. 


From the’Circuit Court of Russell. 
Tried before the Hon. Ropert Dovcuerty. 


Tue indictment in this case charged the prisoner, 
Enoch Donohoo, with breaking and entering the store- 
house of Messrs. Tucker & Collins, in the town of Ope- 
lika, with intent to steal. The bill of exceptions is in the 
following words : 

“The State introduced a witness who. testified, that 
Tucker & Collins were the owners of a store-house in 
Opelika, in said county, in which articles for sale and de- 
posit were, kept; that, said building was hip-roofed, and 
one story high; that some five or six weeks before 
the sitting of the present term of the circuit court, 
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between the hours of nine and eleven o’clock at night, a 
noise was. heard in the chimney of said store-house, and, 
on examination, the defendant was found in the chimney, 
so tight and fast that he could not be pulled out, either 
at the top of the chimney, or at the fire-place below, and 
the chimney had to be pulled down to extricate him 3 that 
he had descended so low that his feet were about-two 
feet above the arch of the fire-place ; that it was impossi- 
ble-for him to have descended any lower down the chim- 
ney, the aperture being too small; that the funnel of said 
chimney was on the outside of the house, but the lower 
part of the chimney was partly in the house; the jambs 
coming some nine or ten inches inside of the walls; ‘that 
the defendant was found in said lower part of the chim- 
ney; that he seemed much excited and enraged, when 
extricated, and said, ‘that he had tried to break open ‘the 
front door, but failed,—that he cut a hole in the roof, and 
tried to get in that way, and that he wanted to get in to 
get Some whiskey and potatoes.’ It was proved, also, 
that an effort had ‘been made, on the same night, to break 
open thedrout door of said house with a crowbar, and 
that a hole had been made in the roof, and some of the 
lathing and plastering knocked off. 

“The court charged the jury, that though they might 
believe the defendant tried to open the door with a crow- 
bar, and tried to get in through the roof, and all the proof 
on that subject, they could not find'the defendant guilty— 
they could only look to that to ascertain what bike inten- 
tion was; but, if they believed that he afterwards entered 
the chimney, with the intention to steal, and went so far 
as within two or three feét of the arch of the chimney, 
then, although the aperture was too small for him to have 
passed down: to the hearth, yet it was such an entry as 
would make him guilty of the offense charged. To this 
charge the defendant objected, and then requested the 
{following written charges: ‘1. That the facts, as shown by 
that portion of the evidence relating to the defendant 
being in the chimney, do not constitute burglary.’ 
62, That if the jury believe from the evidence tliat the 
defendant had at no time gained admission into the 
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store-house sufficiently to enable him to make an attempt 
to steal, they must find him not guilty, although he may 
have become so jammed in the chimney that, he could 
not move in an attempt to get down, and though with an 
intent afterwards to steal..—‘ 3. That if the jury believe 
from the evidence that the defendant did not make such 
an entry as would enable him to steal, they must find him 
not guilty.—‘4. That if the evidence shows that the 
chimney was so constructed as to prevent a man from 
entering the house through the same, and did actually 
prevent him, then the entering such chimney at the top 
was no burglary.’ —‘ 5. That the aceused must descend 
the chimney, and into the house. or in such a manner as 
to command the house, to make the offense of burglary 
complete.’—‘ 6. That it isno burglary to enterachimucey, 
built entirely on the outside of a house, when the house, 
or a room thereof, cannot be thereby entered.’—‘7. That 
if the jury believe from the evidence that the defendant 
entered the chimney, but not in such a manner as would 
enable him to steal, or to commita felony, they must find 
him not guilty.—* 8. That the entry ‘of an instrument 
used only in making a breach into a house, is not’ such an 
entry as will constitute burglary.—9. That the entry 
through the roof, with the feet, is not a sufficient entry to 
constitute burglary, when the foot is only used to make 
a breach.’—‘10. That if they believe the evidence, they 
must acquit the prisoner..—‘11. That if they believe 
from the evidence that the defendant got on top of the 
store-house, and first attempted to enter through the 
roof, and got his hand or foot, or some weapon or instru- 
ment, through the roof, and thereby made a hole therein, 
merely for the purpose of gaining admission into the 
store-room, to the floor thereof, with the intent to steal 
after he got down ; and, finding that he could not gain 
admission in that mode, he thereupon jampedor let him- 
self down at the top of a chimney, appurtenant to, but 
outside of the store-rooin, with the purpose of gaining 
admission to the store-room by that mode, but found it 
impossible, by reason of the construction and narrowness 
of the funnel of the chimney, to gain admission in that 
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mode, and got stuck so fast that he could not get through, 
nor be got through to the hearth by others, but thet the 
‘chintney had to be taken down by athers to get him out 
‘on thé outside; and further, that before getting into the 
chimney, he had prized at the door with a sick-axe, or 
some other weapon, and almost (but not quite) breken 
through the door,—that all these facts do not constitnte 
burglary; and that if they believe the above are, in sub- 
stance, all the facts proved, they must find the defendant 
not guilty.’ The court refused each one of these charges, 
and the defendant excepted to the refusal of each.’ 


Gro. D. Hoopkr, for the prisoner, contended, th the 
‘court efred in each of the rulings to which an exertion 
was reserved, and particularly in the refusal of th- 2d, 
6th, ard 8th charges asked ; and cited the followine au- 
thorities: McCall v. The State, 4 Ala. 643; Rex v. 
Roberts, East’s P. C. 487; Rex v. Hughes, ib. 491; Rex 
v. Rust & Ford, Russ. & M. 184; Chitty’s Cr. Law, 1108; 
Wharton’s Cr. Law, 516. 

& 

M. A. Batpwin, Attorney-General, contra, cited 1 Bish- 
op’s Crim. Law, §190; 1 Hawk. P. C. ch. 17, §6, note 2; 
1 Hale’s P: C. 552, note 7; Commonwealti.yv. Stephenson, 
8 Pick! 354; Rex v. Brice, Russ. & Ry. 450; Rex v. Bailey, 
ib. 341; Rex v. Davis, ib. 499. 


R. W. WALKER, J.—There:is no error in the record. 
A chimney is a necessary opening, and needs protection. 
It isa part of the dwelling-house, and as much closed as 
the nature of things will admit. Hence, getting into the 
chimney of a house, with intent to steal, is a sufficient 
breaking and entering to constitute burglary, though the 
party does not enter any of the rooms of the j:ouse. 
1 Hawk. P. C. book 1, ch. 17, §6, and note; 1 fi:le’s 
P. C. 552, note 7; Rex v. Brice, Russ. & Ry. 450: Rex 
v. Spriggs, 1 Moody & Rob. 357; 1 Bishop’s Cr. L. § 1110; 
1 Russell on Crimes, 788; Wharton’s Cr. Law, § 50; 
1 Bennett & Head’s Leading Cr. Cases, 531. 

[2.} The 8th and 9th charges asked were a! t. 
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There was no evidence, showing that the defendant made 
an cutry with an instrument used only in making a breach 
into the house, or that he entered through the roof with’ 
his feet, using them only to make a breach. It is very 
obyious that the conviction was sought and obtained upon 
the breaking and entering effected by going down the 
ehoniney 
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McMANUS vs, THE STATE. 


[INDICTMENT FOR MURDER. | 


L, vghter.—If death ensues from the intentional application 
0: ialuvful force, though there may have been no specific intention 
io ttl, and though the weapon used is not ordinarily calculated to 
prouuce death, the perpetrator is guilty of manslaughter in the 


first degree under the statute of this State, (Code, 223084-85,) as 
be would be guilty of voluntary manslaughter at common law. 
(A. J. Wanker, C. J., dissenting.) 

2. 2 'evney of prisoner's subsequent acts and declarations as evidlenee. 
Uniler an indictment for murder, it having been shown that the 
prisoner and the deceased, while on a drunken frolic, had an alter- 
cativin cogether, which resulted in a fight between them; that the 
pesoner struck the deceased with a brick-bat during the fight, 
anc that the latter died:from the effeets of the blow during the 
folowing night,—it is competent for the State to prove, “ that 
about a half-hour afier the blow had been given, and after the fight 
was entirely over, and after the parties had left the plaee where 
tlie light occurred, the prisoner went to the place where the de- 
coused was, with a pistol in his hand, and said he had come to kiil 


the dumned old raseal.” 


Krom the Cireuit Court of Lowndes. 
‘Tried before the Hon. Ropertr DouGuerry. 


Tus prisoner in this case was indicted in Montgomery 
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county, at the January term of the circuit court, 1859, 
for the murder of Stewart Dillard, “ by striking him with 
a brick bat.” The venne was changed, on the prisoner’s 
application, to Lowndes county, where he was tried at 
the November term, 185%, and convicted. The facts of 
the case, as disclosed on the trial, are thus stated in the 
bil of exception: : 

~The proof showed that, in January, 1859, in Mont- 
gomery county, the prisoner and the deceased, while on 
a drunken frolic, had an altercation together, which re- 
sulted ina fight between thens; that the prisoner, during 
the fight, threw at the deceased a piece of brick, as large 
as one-fourth, or one-half of a brick, which struek the 
deccased on the side of the head; and that the deceased 
died during the night of the day on which said fight 
occurred, Some vroof in the eause tended to show, that 
the blow from said brick-bat produced concussion of the 
brain, which caused tie death: of the deceased ; while 
other proof tended slightly to show, that the deceased 
died from the effects of excessive intoxication. There 
Way 30iue proof teudimg to show, that the prisoner struck 
said blow with malice, and ander such cireumstances as 
would make the killing murder if death ensued; and 
there was also proof tending to show, that he struck said 
blow in the heut oi passion, and without malice, and 
uder such circumstances as would mawe the killing man- 
slaughterif death ensuod from said blow. There was 
sotne proof, also, tending to show that the blow was struck 
in selfdefense; and other proof tending to show, that 
said blow was strack in a fight between the parties, mu- 
tually and willingly engaged in on equal terms, and was 
not sirnck with any intention to kill; and thatas struck 
with the weapon used death would ordinarily be very un- 
likely to ensue. The State offered to prove, that about 
a halfhour afterthe blow had been given, and after the 
fight wes entirely over, and arter the parties had left the 
place where the fight occurred, the prisoner went to the 
place where the deceased then was, with a pistol in his 
hand, and said ‘that he had conie to kill the damned old 
rascal,’ meaning the deceased. The prisoner objected 
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to the introduction of this evidence : the court overruled 
his objection, and he’excepted. 

“ The foregoing being, in substanee, all the evidence in 
the case, the court thereupon charged the jury, acceptably 
to the prisoner, in relation to the Jaw “of murder, man- 
slaughter in the first degree, and self-defense. Thecourt 
also charged the jury, that if they believed from the evi- 
dence that said blow caused the, death -of the deceased, 
and was not struck in self-defense, bat was struek volun- 
tarily, then the lowest grade of offense, of which the 
prisoner could be found guilty, was manslaughter in the 
first degree; and to this charge the prisoner, by his coun- 
sel, excepted. 

‘The prisoner asked the court to give the following 
written ¢harge: ‘If the jury believe from the testimony 
that the deceased came to his death by a blow inflicted by 
the prisoner, by the throwing of a piecé of brick; and 
that said blow was inflicted in the progress of a fight 
between the prisoner and the deceased, willingly com- 
menced and prosecuted; and that after the commence- 
ment of the fight, and during its pregress, both parties 
were on equal terms, or equally armed: and that the de- 
fendant threw the piece of brick in the fight, not fntend- 
ing to kill; and that the throwing and striking with 
such a piece of brick, under the circumstances, and in 
the mode and manner that the proof shows the prisouer 





did it in this case, would not be likely to produce déath,— 
then the prisoner may be found guilty of involuntary 
manslaughter.’ The court refused to give this charge, 
and the prisoner excepted.” 


Wm. L. Yancey, and Tuos. J. Jupes, for the prisoner. 
To constitute manslaughter in the first degree, under our 
statute, there must be an intention to kill, either actual 
or implied. If there be no proof of an actual intent, an 
implied intention may be inferred from the use cf a 
deadly weapon. But, if the weapon used be of such a 
character as to negative such implied intent, and there be 
no proof of an actual intent, the party cannot be found 
guilty of a higher offense than manslaughter in the second 
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degree. The chargé of the court violated the distinction 
between'the two degrees of manslaughter,’ and ignored 
the question, of intent as an element of the crime; in- 
structing the jury, in effect, that they. must find the pris- 
oner guilty of the first degree of manslaughter, although 
he did not intend to kill the dechaued, although the 
Weapon used was not .ordinarily cdenlainh to produce 
death, and although it was used'in a,manner very unlikely 
to produce death. In Oliver’s case, (17 Ala. 587,) the 
Weapon used was, a gun—an instrument deadly in its 
nature, likely to produce death, made, indeed, for the 
express purpose of killing. Hence, the plain distinction 
between that. case and this. 





M. A. Batpwin, Attorney-General, contra.—The true 
distinction between the first and second degrees of man- 
slaughter, under the Code, (§§ 3084-85,) is, that in the 
first the act producing the death must be voluntarily 
done, and in the other.accidental.—Oliver v. The State, 
17 Ala. 601; People v. Rector, 19 Wendell, 592; People 
v. Clark, 3 Selden, 392; Commonwealth v. Biron, 4 Dallas, 

125; Sludstill v. The State, 7 Geo. 14; Beets v. The 
State, 1 Meigs, 106; Ann.y. The State, 11 Humph. 164; 
Commonwealth v. Gable, 7 Serg. & R. 428; Wharton’s 
nae ge Law, (4th ed) §§ 932-383; Archbold’s Crim. 
Law, 211, 226; Kast’s P. C. 232, 241, 255, 257, 266. In- 
eee canelghter is the ling | in the performance 
of an unlawtnl act, without intent to do bodily harm. 


Roscoe, 681. 


STONE, J.—Manslaughter, at the common law, was 
divided into voluntary andinvoluntary. Voluntary man- 
slaughter ineluded all felonious homicides, less heinous 
than murder, which resulted directly from any unlawful 
force, aimed at, and applied to the party slain. It was 
not necessary that the perpetrator should have intended 
or willed the death of the party. The force being un- 
lawful, and intentionally directed against the deceased, 
the law pronounced the consummated act—the man- 
slaughter—to be voluntary.—Com. v. Gable, 7 Serg. & 
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R. 428; People v. Rector, 19 Wendell, 592-3; Whar. 
Aim. Or. Law, § 932; Whar. Am. Law of Hom. 35; 
Whar. Am. Cr. Law, §§ 978, 971, 976, 987; 2 Bish. Cr. 
Law, §659; 4 Black. Com. 191; Respublica v. Biron 
4 Dallas, 125; Johnson’s case, 5 Grat. 660; State v. Jar- 
rott, 1 Ired. 74. Involuntary manslaughter included all 
those homicides which were below the grade of murder, 
and were neither justifiable nor exeusable, ana which 
were the accidental result of some unlawful act, less than 
a felony, not aimed or directed against the person slain. 
Whar. Amer. Cr. Law, § 983; Whar. Am. Law of Hom. 
35; Whar. Am. Cr. Law, 1002; 4 Bla. Com. 192; Ann 
v. The State, 11 Humph. 164. 

The framers of our penal code have employed language 
somewhat different. Their classification is as tc!lows: 
* § 3084. Every person convicted of the crime of man- 
slaughter, by voluntarily depriving a human beixg of 
life, is guilty of manslaughter in the first degree.” 
“§ 3085. Every person convicted of manslaughter, under 
any other circumstances than those expressed in the pre- 
ceding section, 1s guilty of manslaughter in the cecond 
degree.” 

That it was not the intention of the legislature to re- 
duce any of the common-law murders to the crime of 
manslaughter, is shown by sections 3080 and 3081 of the 
Code. Section 8080 defines murder in the first degree, 
and section 3081 declares, that alk other common-law 
murders, not embraced in section 3080, are murders in 
the second degree. It is thus shown, that all common- 
law. murders are statutory murders, either in the first or 
second degree. 

While the definition of voluntary manslaughter, as 
given above, cannot be controverted, it is contended, that 
our statute has introduced a different rale—namely : that 
to. come within the section which defines manslaughter 
in, the first degree, it is not enough that the force which 
canses the death be direct and intentional, but that the 
intention and will shall go further, and contemplate the 
killing itself; in other words, that the “voluntarily de- 
priving a human being of life,” mentioned in the statute, 
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cannot take place in the absenee of a specifie intention in 
the perpetrator to take the life of his victim. 

In looking into the statutes of some of the other States, 
we have found no provision which is expressed in the 
language of ours. Neither has the precise question pre- 
sented by this record ever been before this court, in the 
form in which it is here presented. In the ease of Oliver 
v. The State, (17 Ala. 587,) this statute came under re- 
view. The 3d charge in that case presented substantially 
the same question as the one we are now considering, 
with the exception that, in that case, the homicide was 
committed with a deadly weapon, while the record in 
this case informs us that from the blow, “as stricken with 
the weapon used, death would ordinarily be very unlikely 
to occur.” Considering the evidence recited in this record, 
in the light of the verdict of the jury upon that evidence, 
we feel justified in assuming that the death was caused by 
a piece of brick—as much as a fourth or a half—which 
was cast by the prisoner at the deceased, and struck the 
latter on the side of the head, causing conctission of the 
brain and death. 

In Oliver’s case, it seems to have been conceded, on 
both sides, that a specific intention to kill was a neces- 
sary ingredient in every manslaughter in the first degree. 
On the one hand, it was contended, that the employ- 
ment of the deadly weapon, which caused the death in 
that case, furnished the proof of.a specific intention to 
kill; while this proposition was denied on the other. 
Some of the expressions in that opinion, viewed abstractly, 
would incline us to the opinion, that the court recognized 
a specific intention to kill, as necessary to constitute 
manslaughter in the first degree. Other expressions, 
however, are inconsistent with this view, and lead us to 
the conclusion, that what the court said, tending to the 
opinion last above noted, must have been in reply to ob- 
jections and peimts taken in that case. This, we think, 
is shown by the fact, apparent in the report of that case, 
that no distinction seems to have been takén between our 
statutory manslaughter in the fitst degree, and voluntary 
manslaughter at the common law. So far from this being 











JUNE TERM, 1860. 991 


McManus v. The State. 








done, there are many expressions in that opinion, which 
induce us to believe that the specific intent to kill, there 
impliedly recognized, would have been held torapply alike 
to voluntary manslaughter at the common law, and to our 
statutory manslaughter in the first degree. 

A further support to our view, stated above, is found in 
the fact, that, in Oliver’s case, there are evidences that 
this court entertained the opinion, that the prisoner might 
be guilty of a higher grade of homicide than manslaugh- 
ter in the first degree. 

We do not think Oliver’s case ought to be recognized 
as an authority on the question we are considering, be- 
cause in that case the record did not raise the point. 

We confess ourselves unable to distinguish between 
voluntary manslaughter, and manslaughter by voluntarily de- 
priving a human being of life. Manslaughter is the unlaw- 
ful killing of a human being, without malice. To killis 
to deprive of life. If, then, instead of voluntary man- 
slaughter, we substitate its synonym and definition, we 
have the unlawful and voluntary depriving ahuman being of 
life, without inalice. This is, in substance, and almost in 
words, what our legislation declares shall be manslaugh- 
ter in the first degree. 

The arguinents drawn from the judicial construction, 
in other States, of the word willful, as employed in statu- 
tory murder, can exert no — in the definition of 
voluntary manslaughter. ful is not the synonym of 
voluntary. In truth, they express no distinet idea which 
is common to both. The former is a word of much 
greater strength than the latter. Willful, in this connee- 
tion, denotes * governed by the will; withont yielding to 
reason; obstinate ; stubborn ; perverse; inflexible.” Vol- 
untary, in this connection, means “willing; acting with 
willingness.” Itis the antithesis of involuntary. Vol- 
untary manslaughter covers the whole ground of man- 
slaughter, not occupied by involuntary manslaughter, 
which latter includes homicides that .are the accidental 
result of some unlawful act, less than a felony. It is a 
perversion ot language to say, that a force which is direct 
and unlawful, and which is intentionally aimed at a 
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particular person, and causes his death, or that the homi. 
cide thus brought about, is involuntary. 

Construing the charges given and refused in this case, 
in the light of the testimony, we think the court did not 
err. 

[2.] The circuit court did not errin admitting evidence, 
against the prisoner, of his acts, declarations and con- 
duct, when he returned, a half-hour after the blow was 
stricken, to the scene of the engagement. The indict- 
ment was for murder, and such declarations and menacing 
acts tended to show the hostile feelings of the accused 
towards the deceased. Armed as he was. with a deadly 
weapon, and threatening to take the life of the man he 
had, just before, assaulted with great violence, this, in 
the abserce of sufficient provoeation, was a circum- 
stance for the jury to weigh, in determining whether he 
had not acted with a formed design to take life. It tended 
to repel the idea, that the fatal blow had been struck ina 
sudden transport of passion—pending the furor brevis— 
which, in a proper case, will mitigate homicide to man- 
slaughter. 

It is to be lamented deeply, that death by violence has, 
in this State, grown to be of such alarming frequency. 
Scarcely a week passes that does not add its victim to the 
long and frightful list of homicides. The fault is not in 
the law. While its provisgae are humane and just, they 
are yet sufficiently strict, if duly administered, to punish 
crime and restrain the lawless. The fault lies in a loose, 
and falsely merciful administration of the law. Acquit- 
tals, in prosecutions for homicide, have become so fre- 
quent, that the criminal law has lost much of its terror. 
In this way, misdirected sympathy for one malefactor 
has, we fear, nerved and prompted the wicked to the de- 
struction of many valuable lives. A just aud humane 
appreciation of the rights and perils of the accused, 
should at all times pervade the jury-box; yet our sympa- 
thy and solicitude should take a wider range. The lives 
of others—the very repose and security of society, rest 
on a wise system of penal laws, faithfully, yet humanely 
administered. 
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A. false opinion has, we fear, obtained extensive cre- 
dence, that notions of chivalry, or personal prowess, can 
lawfuily enter into individual quarrels and combats. The 
humane doctrine of the common law, which, for the pro- 
tection of human life, required: the citizen to decline a 
combat, and to abstain from the shedding of blood, when- 
ever he could do so} without endangering his person in 
the one case, and his life in. the other,’seems, in a great 
degree, to have‘ been lost sight of. 

We have discovered no disinclination to administer the 
law in its purity, when the killing was by stealth, by lying 
in wait, by poison, or‘for the sake of ‘gain. When, how- 
ever, life has been taken boldly, during a personal en- 
gageinent, or in resentment of an assault or gross insult 
recently given, it is difficult to obtain a faithful adminis- 
tration of the law. Voluntary manslaughter, and even 
the most atrocious murder, may be, and frequently is 
committed, while the parties are engaged in personal 
combat. 

Much of the waste and destruction of life, under which 
society is suffering, grows out of the pernicious practice, 
too prevalent among our citizens, even in the peaceful 
pursuits of life, of wearing deadly weapons upon their 
persons. Such deadly weapons are readily drawn, and 
fatally employed, in resentment of injuries and insults of 
the most trivial chafacter.. While the law secures the 
right to all to employ deadly’weapons, even to the fatal 
result, in protection of life, or to save one’s person from 
grievous bodily harm, as the law understands that term, 
we may well ask, why, in a ped@eful community, do citi- 
zens wear arms, who have no just grounds to apprehend 
danger to their lives, or those grievous personal injuries, 
which will excuse a resort to deadly weapons? The law 
views as equally sacred the life of every citizen, no matter 
how humble or worthless he may be; and cannot hold 
him guiltless, who takes vengeance into his own hands, 
except there be a well grounded apprehension, at the time, 
of imminent danger to life or member, from which there 
is no,other reasonable way of ‘escape. An insult, or an 
assault, or an assault and battery, which does not endanger 
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life or member, furnishes no excuse for taking life. If 
the provocation be personal violence, which does not en- 
danger life or member, and immediately afterwards, influ- 
enced and maddened by the injury, and without any 
formed design, the party stricken slay the other, and there 
be no evidence of previous malice, or intention to kill, 
then the law, out of respect to human infirmity, mitigates 
the offense to manslaughter. If, however, there was a 
previous specific intent to kill, and the assault was pro- 
voked or-taken advantage of as a pretext for taking life, 
and such intention be carried out, thisis murder. So, if a 
party be armed with a. deadly weapon, or have such 
weapon within his reach, and have formed the general 
purpose to employ such weapon upon an exigency, such 
as an assault and battery upon him, not endangering life 
or member, and do so employ it, and thereby take life, 
pursuant to such previous design—this is a species of 
universal malice, and constitutes murder.. 

In the case of Rex v. Thomas, (7 C. & P. 817,) Baron 
Parker, in charging the jury, said: “If you find that, 
before the stroke is given, there is a determination to 
punish any man who gives a blow with such an instru- 
ment as the one which the prisoner used,” [a sword cane, |— 
‘“‘ because, if you are satisfied, that, before the blow was 
given, the prisoner meant to give a wound with such an 
instrument, it is impossible to attribute the giving of such 
a wound to the passion offanger excited by that blow; 
for no man who was under proper feelings—none but a 
bad man of a wicked and crue! disposition, would really 
determine beforehand to resent a blow with such an 
instrument.”’—See, also, 2 Bishop’s Criminal Law, section 
643. 

The law is so framed as to secure personal immunity to 
every citizen, and affords ample redress for all his injuries. 
Cases may arise, when, on provocation which falls below 
self-defense, life is taken, or attempted, by one who habit- 
ually wears arms, and when the proof fails to show just 
grounds to apprehend an attack. How far these circum- 
stances should be considered in adjusting the degree of 
the offense, it is not proper we should here declare. We 
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leave this subjeet to be determined, when the subject 
comes directly, before us. 


Judgment affirmed. 
Ae J. WALKER, C. J., dissenting. 





BLACKMAN vs. THE STATE. 


[INDICTMENT FOR LIVING IN ADULTERY. |] 


1. Relevancy of evidence to prove adultery—Under an indictment 


against a married man, for living in adultery with an unmarried 
woman, it having been. proved that the defendant frequently 
visited, by night, the house in which. the female lived, and was 
seen lying in bed with her in her chamber, proof of the woman’s 
general reputation for a want of chastity is relevant and admissible 
for the prosecution. 

Mode of objecting to evidente admissible against one defendant only ,— 
When two persons are jointly indicted and tried, and evidence is 
offered which is admissible against one of them only, if the other 
wishes to avoid its effect as evidence against him, he must ask an 
instruction to the jury limiting its effect, instead of moving to 
exclude it altogether. 

Charge to jury on weight of evidence as compared with evidence in 
reported case.—Under an indictment charging a man and a woman 
with living together in adultery, the defendants’ counsel read to 
the jury the reported case of Mosger v. Mosser, (29 Ala. 313,) in 


_ which the evidence was held insufficient to establish the fact of 


adultery ; and asked the court to charge the jury, “that, unless 
they believed the facts of the case at bar were stronger and more 
conclusive of guilt than the facts in that case, the defendant 
ought to be acquitted,’’—held, that the charge was properly refused. 


From the Circuit Court of Dale. 
Tried before the Hon. Joun Gi~t SHORTER. 


Tuer indictment in. this case charged, “that Joseph 
Blackman, a man, and.Elizabeth Mound, a woman, did 
live together in adultery or fornication.” The defendants 
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pleaded not guilty, and were tried ‘together; and during 
the triai reserved the following bill of exceptions: “The 
State proved divers facts and circumstances, conducing 
to establish an adulterous intercourse between tlre de- 
fendants within the period covered by the indictment; 
among which were frequent visits by said Blackman, at 
night, te the house where said Elizabeth lived, with her 
father, sister and brother; also, that he was seen with her 
in her bed-room, and lying with her on the same bed at 
night. Said Blackman, it was shown, was a married man, 
and lived within a mile, and was on terms of intimacy 
with the said family. The State then offered to prove, 
that before the finding of the indictment in this case, and 
at the time of Blackman’s visits to said house, the gen- 
eral reputation of said Elizabeth was that of an unchaste 
woman. ‘To this evidence. the defendants objected, 
neither of them having offered any evidence in respect to 
character; but the court overruled their objection, and 
they cxcepted. In the course of the argument to the 
jury, the defendants’ counsel read the report of the case 
of Mosser v. Mosser, (29 Ala. 318,).including the opinion 
of the court and all the facts; and asked the court to 
charge the jury, that the case of Mosser:v. Mosser was 
law it, Alabama, and that unless they believed from the 
evidence chat the facts in the case at bar were stronger 
and more conelusive of guilt than the facts in that case, 
the defendants ought to be acquitted. This charge the 
court refused to give, and the defendants excepted.” 


Pucu & Butocx, for the prisoners, cited Roscoe’s Crim. 
Ev. 98; Lawson & Swinney v. The State; 20 Ala. 77. 


M. A. Batpwin, Attorney-General, contra. 


R, W. WALKER, J.—Had the defendant Blackman 
been alone upon trial, we see no reason to doubt that the 
evidence which was objected to would have been admis- 
sible. That a married man pays frequent visits, at night, 
to the house of a fefmale, and is'seen with her in her bed- 
room, and lying with her on the same bed at night, are 
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circumstances, which, of themselves, are well caleulated 
“to lead the guarded discretion of a.reasonable and just 
man to the conclusion ” that the parties have been guilty 
of adultery. The presumption that the criminal act had 
been committed.would be strengthened by proof that the 
general reputation of the female was that of a woman 
who was not disinclined to yield to the temptations and 
improve the Opportunities established’ by such evidence. 
See Astley v. Astley, 1 Hagg.,Ecel.. R.. 719. 

[2.] Whete two defendants are on trial, evidence which 
is admissible against either of them is competent evi- 
dence in the case; and if the other defendant. desires to 
avoid the effect which it may have upon him, he must 
ask an instruetion from the court for that purpose.—Falk- 
ner v. Leith, 15 Ala.; Palmer v. Severance, 9 .Ala. 756; 
Goodman vy. Mitchell, 30: Ala. 482. Ifthe feniale de- 
fendant desired to relieve herself from: the influence of 
the evidenee which was offered as to her general .reputa- 
tion, she should have asked the court for an instruction 
limiting its effect. 

[3.] There was no error in. the refusal of the charge 
asked, 

Judgment aflirmed. 





PATTERSON vs. THE ST:ATE. 


[INDICTMENT FOR RETAILING. ] 


1. Selling liquor drunk on or about premises.—Held, on the authority of 
Easterling’s. case, (30 Ala. 46,) Dowinman’s case, (14 Ala. 243,) and 
Brown's ease, (31 Ala, 353,) that, the court properly refused to in- 
struct the jury, at the request of the defendant, ‘that if they be- 
lieved from the evidence that the liquor was drunk in the State of 
Tennessee,” or, ‘‘ that it was carried upon land belonging to another 
person, and over which the defendant had no control, and drunk 
there,—they must find the defendant not guilty.” 
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From the, Circuit Court of Lauderdale. 
Tried before the Hon. Wma. 8. Mupp. 


Tue bill of exceptions in this case is as follows: 

“On the trial ofthis case, Hugh-R. Reynolds, a witness 
for the State, testified, that he bought a quart of whiskey 
from the defendant, at the time mentioned in the indict- 
ment, in the county: of Lauderdale; and that he took it, 
in a quart cup belonging to the defendant, about fifty 
yards from the grocery, across the State lineinto Tennes- 
see, and upon the land of aman by the name of: Adams, 
where he and others drank it. It was proved, also, that 
the defendant kept a grocery, or a house where he sold 
spirituous liquors; and that said grocery was located in 
said county of Lauderdale, Alabama, near the line of the 
State of Tenyessée. Upon this state of facts, the de- 
fendant asked the court to instruct the jury—Ist, that if 
they believed from the evidence that the liquor was drunk 
in the State of Tennessee, they must find the defendant 
not guilty; and, 2dly, that if they believed, from the evi- 
dence that the liquor was carried upon land belonging to 
another person, and over which the defendant had no 
control, and drunk there, they must find the defendant 
not guilty. The court refused to give either of these 
charges, and the defendant excepted to their refusal.”’ 


E. A. O’Nzat, for the defendant. 
M. A. Batpwin, Attorney-General, contra. 


STONE, J.—It is clear that, under section 1058 of the 
Code, neither the fact that the liquor was drunk in the 
State of Tennessee, nor that the drinking took place on 
Jands over which the defendant had no control, would, 
as matter of law, require.the aequittal of the accused. 
See Easterling v. The State, 30 Ala. 46; Downman v. 
The State, 14-Ala. 243;° Brown v. The State, 31 Ala. 353. 

Judgment of the cireuit court affirmed. 
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Ex Parte NALL. 
| MOTION FOR MANDAMUS T9 STRIKE CAUSE FROM TRIAL DOCKET. | 


1. Admissibility of parol evidence, in aid of record, to identify pending 
cause.—sOn motion to strike from the trial dacket a case in which a 
new trial had been granted at the last preceding term, the-marginal 
statement of the parties’ names, both in the entry of the motion 
on the motion docket, and in .the entry of the order on the 
minutes, being erroneous, parol evidence is. admissible to identify 
the case and correct the mistake. 


APPLICATION for-a mandamus to the circuit .court of 
Pike, Hon. Jonny Git Sorter presiding; to compel that 
court to.strike from the trial docket a cause in which 
Jefferson Darby and others were plaintiffs, and the peti- 
tioner, James TP. Nall, was defendant. On the motion in 
the cireuit court, as appears from the bill of exceptions, 
it was shown that, at the September term, 1859, a trial 
was had in the cause, which resulted in a verdict for the 
defendant; that a new trial was granted, at the same 
term, on the plaintiffs’ application; and that in the entry 
of the motion for a new trial on the motion docket, and 
of the order on the minutes granting the new trial, the 
cause was entitled, “Jefferson Darby, ctf al. vs. M. M. 
Nall, and J. P. Nall.’ On the motion to strike the cause 
from the docket, the defendant objected to the admission 
of the motion docket and minute entry as evidence, be- 
cause the entries therein related to another anda different 
case; but the court overruled his objections, and permit- 
ted the plaintiffs ta prove, by parol evidence, that said 
entries had reference to the case in which James P. Nall 
was the sole’ defendant, and that there had been no case in 
court in which he and M. M. Nall had been: joint defend- 
ants. The defendant reserved exceptions tothese rulings 
of the cireuit court, and. he now makes them the basis of 
his application to this court. 
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C. CunninenaM, for the motion, cited Lewis v. Lewis, 
25 Ala. 316; Reid v. Brasher, 7 Porter, 448; Hudson vy. 
Hudson, 20 Ala. 364. 


A. J. WALKER, C. J.—The mandamus in this ease is 
sought upon tlie‘grotnd, that the grant of a new trial, as 
stated in the entry upon the minutes, is shown by the 
marginal description of the parties to be applicable to a 
ease in which there was another defendant besides the 
proper defendant in-the cause The court below held, 
that extrinsie evidence was admissible, to show the ap- 
plicability of the order granting a new trial'to the case. 
In so ruling, we think the couré committed no error. 
We think that, from necessity, the connection of the 
order with the case may be shown; and that being shown, 
the errorin the description of the case will stand corrected 
by the other parts of the” record.—Smith .v. Redus, 
9 Ala. 99; Savage & Darrington v. Walshe, 26. Ala. 633. 
The decision in Smith y., Redus, supra, is precisely in 
point.—See Code, §§ 2403, 2404. 

Motion refused, 





Ex Parte CARROLL & ADCOCK. 


[APPLICATION FOR BAIL. | 


1. Practice on applications for bail.--When an application for bail is 
made to a circuit judge, and is by him refused, the party may Have 
the evidence set out in.a bil of exceptions, (Code,’?3673,) and 
make application thereon to the supreme court.for bail; but he 
cannot make a second application to a cireuit judge, founded on 
cumulative evidencé discovered since his first application ; nor can 
he bring the first application before the supreme court for review, 
by making the proceedings ‘then *had a part of his second applica- 
tion, and ‘reserving a bill of exceptions to the refusal of the se¢ond 
application, . 
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2. Right of bail on account of continuances,—The right to baikin capital 
cases, on account of continuance: by the State, (Code, ¢2 3671-72, 
is confined to eases which have been twice continued “for the 
testimony of absent witnesses.’’ 


AppLicatyon. for bail. by Edward Carroll and William 
Adcock, who ‘were confined in the county jail of Bar- 
bour, under an indictment for the murder of one William 
Drury, which was found at the fall term, 1857, of the 
circuit court of Barbour. .The bill of exceptions, on 
which the application is founded, with the accompanying 
transcript, shows that the petitioners, on the. 14th May, 
1860, made an application for bail, on habeas corpus, to the 
Tion. Joun GiyL SHorver ; that on this application they 
offered in evidence the written testimony which had been 

taken down on their preliminary examination, the evi- 
dence whieh had been adduced on a similar. application 
for bail before the same judge, in May, 1858, “and addi- 
tional evidence discovered since said former application, 
explanatory of the evidence then taken, and contradictory 
of some of the material evidence for the State, being cu- 
mulative of the evidence for the prisoners on the former 
hearing,” together with a transcript from the records of 
the cireuit court of Henry county, which is hereinafter 
more particularly noticed; that the circuit judge retused 
to consider any of this evidence, except the transcript, 
and held it insufficient to show that the petitioners were 
entitled to bail; and that the petitioners excepted to his 
ruling and decision. The transcript from the circuit court 
of Henry shows, that the trial of the prisoners was re- 
moved to that county, though they were remanded to the 
county jail of Barbour for safe- Keeping; and that the 
case was there continued by the State ,at four successive 
terms,—twice on account of defects in the venire or its 
service, once for want of time, and once on account of 
the sickness of the presiding judge. 


L. L. Cato, for the prisoners. 
E. C. Buttock, and Jerr. Burorp, contra. 


STONE, J.—Section 3673 of the Code declares, that 
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“Tf application for bail be made to a circuit court, or cir- 
cuit judge, or chancellor, aud denied, no subsequent 
application can be made; but the evidence in such case 
may be set out on exceptions, and the application made 
thereon to the supreme court.” The necessity for sucha 
rule as this is strongly ‘set forth in the able opinion of 
Black, J., in the celebrated’ Passmore Williamson case. 
His language is, “Can it be possible, that the law and 
the courts are so completely under’ the control of their 
natural enemies, that every elassof offenders against the 
Union or’the State, except traitors and felons, may be 
brought before us as often as they please, though we know 
beforehand, by their own admissions, that we cannot help 
but remand them immediately? If these questions must 
be answered in the affirmative, then we are compelled, 
against ottr will, and contrary to our convictions of duty, 
to wage a constant warfare against the federal tribunals, 
by firing off writs of habeas corpus upon them all] the 
time. The punitive justice of the State would suffer 
still more seriously. The half of the Western Peniten- 
tiary would be before us at Philadelphia, and a similar 
proportion from Cherry Hill and Moyamensing would 
attend our sittings at Pittsburgh. To reniand them would 
do very little good; for a4 new set of writs,would bring 
them ali backagain. A sentence to solitary confinement, 
would be a sentence that the convict should travel for a 
limited term up and down the State, in company with the 
officers who might have him in charge. By thesame means, 
the inmates of the lunatic asylum might be temporarily 
enlarged, much to their own detriment; and every soldier 
or seaman in the service of the countty could compel 
their commanders to bring them before the court six 
times a week.” —26 Penn. State Rep. 9. 

Under the section of the Code above copied, we hold, 
that when one who is restrained of his liberty, has gone 
on habeas corpus before a, circuit court, circuit judge, or 
chancellor, and has had a trial on evidence, with a view 
to his enlargement on bail, and his application has been 
overruled, he cannot-again claim a hearing before either 
of these tribunals, on evidence; but his only remedy in 
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such case is, to have the evidence set out on exceptions, 
and make his application thereon to this court.—x parte 
Robinson, 6 MeL. 355; Hx parte Wells, 18 How. (U.S.) 
307; State,.ex rel. Malone, Sneed, 443;-Matter of Da 
Costa, 1 Park. Cr. Cases, 129; People v. Martin, i. 187; 
Matter of Collier, 6 Ohio State(N. S.) 55; Storm v. State, 
4 Mo. 614. 

The petitioners in this ease had a hearing on evidence, 
before Hon. John Gill Shorter, before whom they: were 
carried on writ of habeas corpus. They were refused bail, 
and took no bill of, exceptions. More than, two years 
afterwards, they again weut before Judge Shorter on 
habeas corpus, and sought again to introduce évidence -on 
the matter of their right to bail. The circuit judge over- 
ruled their application to introduce new evidence, and 
remanded them to prison. They excepted to his ruling, 
and took a bill of exceptions, which brings before us, not 
only: the proceedings on the second trial, but the evitlence 
and proceedings on the first trial also. We hold, that 
the bill of exceptions—sealed at the time it was—does 
not bring before us the evidence and judgment-on the first 
trial, for any other purpose than to show that a trial had 
been had on evidence,’ before the circuit judge, on habeas 
corpus ‘to obtain bail. “We hold, also, that the-circuit 
judge rightly refused to hearévidence on the second trial. 
Code, §§ 2353, 2354, 3678. 

The record from Henry circuit court does not show a 
state of case, which entitled the petitioners to bail as a 
matter of right.—Code, §§ 367t-2. 

The prayer of the petitioners is refused. 
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DANE vs. MAYOR &. OF MOBILE. 
[PROCEEDINGS FOR VIOLATION OF MUNICIPAL ORDINANCY. ] 


le Construction of municipal ordinance requiring public carriages to be 
lighted when on duty by night—Under the ordinance of the. eity of 
Mobile, imposing a fine ‘ton the owner or driver” of a public ecar- 
riage, hack or eab, -for a failure to have the lamps of his velicle 
lighted wheh ‘on duty by ‘night, (Municipal Laws of Mobile, 105, 
236,) it is no defense to' the owner, that he was not present, and 
had no knowledge of the alleged violation of the law by his'negro 
driver, ' ' 

2. Practice on error in appeal or. certiorari cases.—In appeal and certi- 
orari. cases, which, when the amount in controversy is less than 
820, are tried by the court without the intervention of a jury, 
(Code, 22369,) the jadgment' of the ¢ircuit court will not be te- 
versed on, error, unless its decisién on the facts is shown: to’ be 
manifestly wrong, 


Apppat from the Circuit Court of Mobile. 
Tried - before the Hon. C. W.. Rapier. 


Tirg appellant in this case was prosecuted, before the 
mayor of the city of Mobile, for an alleged: violation of 
the municipal ordinance which requires public carriages 
to be lighted when on duty by night; and was fined $10. 
He removed thé case, by certiorari, to the circuit court, 
where, as the bill of exceptions shdws, the following 
evidence was adduced: “ The plaintiff introduced as a 
witness one M. D. Cleveland, a police ofticer. of the city, 
who testified, that his brother and another person, who 
were not policemen, saw the defendant’s cab standing in 
the street in front of a house, with its lamps not lighted; 
that they took the cab, horse and negro driver in charge, 
and drove a short distance to his (witness’) house; that 
he then ordered the driver, who was a slave, to light his 
lamps, which he did; and that he then got into the cab, 
drove to the city guard-house, and reported the defendant. 
The defendant then introduced as a witness one Busbee, 
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who testified, that on the night mentioned by said Cleve- 
land, having occasion to go to a remote part of the city, 
he employed the defendant's cab; that both of the lamps 
of said cab'were then burning; that after riding within 
about one hundred yards of the place where he was going, 
he ordered the driver to stop, so that be might light his 
cigar by the lamp; that while he was endeavoring to light 
his cigar, both lamps were blown out by a strong wind 
then prevailing; that he then ordered the negro to drive 
on to his destination, as he was in a hurry; that he got 
out ofthe cab on arriving at the place where he was to 
stop, and told the driver to wait for him a few minutes, 
until he transacted some business with the gentleman 
whom he had called to see; that the driver was furnished 
with matches, and that it was his (witness’) fault alone 
that the lamps were blown out. The city ordinance was 
also read in evidence, as published in the Municipal Laws 
of Mobile, pages 105-6. This being all the evidence, the 
defendant asked the court for judgment in his favor ; 
which the court declined to grant, and gave judgment 
for the plaintiff, for $10; and to this ruling of the court 
the defendant excepted.” 


OverALL & Movutton, for appellant. 
CHAMBERLAIN & HALL, contra. 


R. W. WALKER, J.—By an ordinance of the city of 
Mobile it is provided, that the lamps of every carriage, 
hack, or cab kept for hire, “shall be lighted every night, 
moonlight or dark, at dusk, and continue so lighted, while 
in the streets or elsewhere, on hire; under penalty of not 
less than five, nor more than fifty dollars, to be imposed 
on'the owner ‘or driver.’”-—Municipal Laws of Mobile, 
105, §86. The effect of this ordinance is to make the 
owner of a cab liable for the failure of his driver to keep 
the lamps lighted. Consequently, it is no answer to this 
proceeding, that Dane was not present, and had no knowl- 
edge of the violation of law complained of. 

[2.] Whether the driver had violated the ordinance in 
question, was a question of fact, to be tried by the court, 
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without the intervention of a jury.—Code, § 2369. In 
this class of cases, we think the proper practice is, not to 
reverse the judgment, unless the decision of the court 
below on the question of fact is manifestly wrong. As 
we cannot say that this is so in the present case, the 
judgment of the circuit court is affirmed. 





Ex Parte CLEVELAND. 


[APPLICATION FOR HABEAS CORPUS BY PARTY ARRESTED UNDER CA. sa.[ 


1. Practice in application for habeas corpus.—When a party who is 
in custody has sued out a habeas corpus before a circuit judge, 
who refuses to diseharge him, he may then make application to 
the supreme court, to revise the action of the circuit judge; but 
the facts on which the action of the circuit court was based must 
be brought to the notice of the supreme court. 

2. Writ of ca. sa.—A writ of ca. sa. is not confitied in its operation to 
the county of the defendant’s residence ; nor is it necessary that 
the clerk endorse on it that the sheriff hold the. defendant to bail 
in double the sum $worn to be due. 


App ication for habeas corpus by C. H, Cleveland, who 
was arrested by the sheriff of, Mobile, on the 21st May, 
1860, under a capias ad satisfaciendum issued by the clerk 
of the circuit court of Russell; and whe thereupon,sued 
out a habeas corpus before lon. C. W. Raprer, who re- 
fused to diseharge him. In the petitioner’s application 
to this court it is alleged, that he was a resident eitizen 
of Mobile county at the time of his arrest; but the 
transcript, which is annexed to’ the petition, does not 
show, by bill of exceptions or otherwise, that that fact 
was proved on the application before Judge Rapier. 


CHAMBERLAIN & Hatt, for the petitioner. 
Brn Lane Posey, contra. 
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STONE, J.—The petitioner in this case went before 
Tlon. C. W. Rapier, on writ of habeas corpus, sued out by 
petitioner to obtain his discharge from arrest under a 
capias ad satisfaciendum. Judge Rapier refused to dis- 
charge him, and remanded him to the custody of the 
sheriff! Mr. Cleveland now presents his petition to this 
court, and asks us to revise the action of Judge Rapier. 
See Hx parte Burnett, 30 Ala. 461. 

The facts which were made to appear before Judge 
Rapier, are not brought to our notice; and hence we are 
not able to say on what facts he based his decision. This, 
of itself, is enough to require us to withhold the writ. 
We cannot say that he erred, unless we know upon what 
facts he pronounced judgment. If the argument be 
sound, that a defendant cannot be arrested on ca. sa. 
issued from a county other than that of his residence; 
still, we do not‘know that it was made to appear to Judge 
Rapier that Mr. Cleveland did not reside in Russell 
county. , 

We do not think, however, that a writ of capias ad 
satisfaviendum is confined in its operation, like a bail writ, 
to the county of the defendant’s residence. The statute 
does not restrict it,—and we have no authority to inter- 
polate such provision. Nor can it be necessary that the 
clerk shall endorse on the ca. sa. “that the sheriff hold 
the defendant to bail, in double the sum sworn to be due.”’ 
The writ of ca. sa. shows both the amount due, and the 
order to arrest the defendant.—Code, §§ 2175, 2422, and 
form. 

The writ of habeas corpus is refused.’ 
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McQUEEN vs. IVEY. 


[REAL ACTION IN NATURE OF EJECTYENT. | 


1. Adverse possession by purchaser, under color of title.—If a purchaser 
enters into the possession of land under a vendor’s bond, condi- 
tioned tomake titles when the purchase-money is paid, he cannot, 
so long as the purchase-money remains’ unpaid, set up adverse 
possession against the vendor under color of title; but, after the 
purchase-money has been paid in compliance with the terms of 
the contract, such a bond is eolor of title, and subsequent posses- 
sion under it for a sufficient length of time will bar the legal title. 


APPEAL from the Circuit Court of Lowndes. 
Tried before the Hon. Ropert Dovuguerty. 


Tus action was brought by William E. A. McQueen, 
against Samuel Ivey, to recover the possession of a certain 
tract of land described in the complaint, together with 
damages for its detention ; and was commenced on the 
20th August, 1857. The defendant pleaded not guilty, 
and the statute of limitations of ten years. The evidence 
adduced on the trial, and the rulings of the court thereon, 
are thus stated in the bill of exceptions: 

“The plaintiff proved, that Abram Adams purchased 
the lands now sued for from the United States in 1832, 
obtained patents therefor in 1835, sold said lands to.one 
Owens in 1838, and gave him a bond to make titles on 
the payment of one-half of the purchase-money,—the 
other half being paid in cash; that said Owens went into 
the possession of said lands under said bond, held said 
lands for some time, sold them in 1835 to one J. L. Wil- 
liamson, and transferred said bond to him by delivery ; 
that said, Williamson went into possession of said lands 
under said bond, and so remained in possession until the 
1st January, 1844; that in March, 1854, said Williamson 
sold said lands to the plaintiff in this suit, and transferred 
said title-bond to him; that said Adams made a deed for 
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said lands to plaintiff in 1854, and took up said title-bond; 
that the defendant was in possession of said lands at and 
before the commencement of this suit, and that the an- 
nual rent thereof was worth $ 

“ The defendant then introduced evidence, tending to 
show that, in 1840, one Knight obtained a judgment 
against said J. L. Williamson, and had execution issued 
thereon ; that said lands were levied on, under execution 
on said judgment, in October, 1843, and were sold bythe 
sheriff on the 1st January, 1844; that the defendant be- 
came the purchaser at the sale, and received the sheriff's 
deed ; that shortly after his said purchase, to wit, in Jan- 
uary, 1844, the defendant authorized the erection of a 
blacksmith’s shop on said lands, which was kept up about 
a year, but was then burned down, and was not rebuilt; 
that the defendant .paid the taxes assessed on said 
lands, from time to time, from the time of his said 
purchase to. the present; that .he leased a part of said 
lands, a short time after his said purchase, to some 
persons in the neighborhood, to build a church on; that 
the church was built thereon, and. was occupied by the 
members, under said lease, from .that time to the com- 
mencement of this suit; that-there was a race-track on 
said lands at the time of the defendant’s said purchase; 
that this track was used by the defendant for more than 
ten years before the commencement of this suit, and, by 
his authority,.was oecasionaly used by other persons; 
that the defendant, at various times after his said pur- 
chase, warned trespassers off said land, and claimed them 
in good ‘faith as his own, under the title acquired as before 
stated ; and that said claim was open, public, notorious, 
undisturbed, and continued from the time of the defend- 
ant’s said purchase until the commencement of this suit. 
But the eyidence showed, also, that said Adams had re- 
moved to Mississippi before the said sheriff's sale, had 
resided there ‘ever since his removal, and was residing 
there at the time of the execution of his said deed to the 
plaintiff; and there was no evidence showing that, at or 
before the making of his said deed, he had any notice of 
the defendant’s claim to said lands. The testimony 
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showed, also, that thé balance of the purehase-money 
was paid, in 1886, to said Adams’ brotherand agent, who 
was authorized to receive the same, but who never paid 
the same to said Adams; but said title-bond was never 
delivered to said Adams, until delivered by the plaintift 
in this suit, as above stated. 

“This being dll the evidence in the cause, the court 
charged the jury, that the plaintiff was not entitled to 
recover, if they found the foregoing facts to be true; to 
which charge the plaintiff excepted, and, in consequence 
of said charge, took a nonsuit.” 

The charge of the court is now assigned as error. 


Warts, Juper & Jackson, for appeliant.—1. Possession 
under an executory contract of purchase is not adverse to 
the owner of the legal title, unless there is dm open asser- 
tion of title notoriously made, and notice thereof brought 
home to the holdér of the legal title; and the statute of 
limitations does not commence to run in favor of the per- 
son in possession, until both these things concur.—Sellers 
& Cook’v. Hayes, 17 Ala. 749; Seabury v. Stewart & 
Easton,:22 Ala. 217; Benje v. Creagh’s Adm’r, 21 Ala. 
151; Knight v. Bell, 22 Ala. 198; Herbert vy. Hanrick, 
16 Ala. 581; ILarrison v. Pool, 16 Ala. 167. 

2. It isa universal rule, that the possession of a trustee 
never becomes adverse, so as to*prevent a transfér by the 
cestui que trust, orto make the statute of limitations begin 
to run, until he openly and notoriously asserts title in 
himself, and brings notice of such assertion home to the 
cestui que trust.—Kane v: Bloodgoed, 7 Johns. Ch. Our 
own court has extended this principle to quasi trusts. 
Boyd v. Beck, 29 Ala. 704; Herbert v, Hanrick, supra ; 
and other cases above cited. 

3. If the defendant had bought the land from Knight, 
Williamson, or any other person holding under a title- 
bond from Adains, his possession could never have beeome 
adverse to Adams, until accompanied with public and no- 
torious assertion of title, and knowledge tliereof brought 
home to Adams; amd the fact that he purchased at sherift’s 
sale, cannot affect the principle. If Williamson were the 
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defendant, he could not suecessfully resist a recovery on 
the plaintiff's title; and Ivey, claiming under him, can 
occupy no better position. At the time of the defend- 
ant’s purchase, Williamson had only an equitable title, 
which could not be sold under execution at law.—Elmore 
v. Harris, 18 Ala. 360. The defendant was bound to 
know that Williamson held under a bond for titles.—Me- 
Dougald v. Scroggins, 8 Ala. 385. 

4, The question of adverse possession ought to have 
been left to the jury.—Herbert v. Hanrick, supra. 


Baines & NeSmitru, with R. M. Wiwtamson, contra. 
1. Where a vendor of Jand gives a bond for titles, and 
afterwards receives payment of the purchase-money, the 
subsequent possession of the purchaser is adverse to him, 
and, if continued during the statutory period, will bar 
the legal title.—Ellison v. Cathcart, 1 McMull. 7; Bank v. 
Smyers, 2 Strob. Law, 28; Van Blarcom v. Kip, 2 Dutch. 
(N. Y.) 861; Ray v. Goodman, 1 Sneed, 586; Brown v. 
King, 5 Metcalf, 173; Benson v. Stewart, 80 Miss. 57; 
Angell on Limitations, §§ 405-6, 471; Sellers & Cook v. 
Hayes, 17 Ala. 752. 

2. The plaintift's deed, having been made pending the 
defendant’s adverse possession, is champertous and void. 
Harvey v. Carlisle, 23 Ala. 635; Abernathy v. Boazman, 
24 Ala. 189. The case of Sellers & Cook v. Hayes, supra, 
isnot law on this point. The court, in that case, entirely 
overlooked the fact that the purchase-money had been 
paid, and placed their decision on the ground that the 
purchaser held the land in trust for the unpaid purchase- 
money. Thecase of Seabury v. Stewart & Easton, 22 Ala. 
217, asserts the true doctrine. 

3. There can be no doubt, under the facts proved, that 
the defendant had possession of the land. In countries 
where all the land is enclosed, actual enclosure and occu- 
pation are necéssary to constitute possession; but in this 
country, the exercise of: visible and notorious acts of own- 
ership is sufficient. The fact that a party is claiming 
under color of title, calls for the application of a more 
liberal inference in favor of his possession.—Spear v Ralph, 
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14 Vermont, 404; Ewing v. Burnett, 11 Peters, 53; Dra- 
per v. Shoot, 25 Missouri, 208. rt4 


R. W. WALKER, J.—Where a party enters into the 
possession of land under a vendor’s bond, conditioned to 
make titles when the purchase-money is paid, his posses- 
sian, so long as the purchase-money remains unpaid, is 
held to be in subordination,to the title of the vendor ; 
and in an action by the latter for the recovery of the land, 
the vendee cannot claim the protection of the statute of 
limitations, on the ground of adverse possession under 
color of title. The very instrument under which the 
party enters and holds, shows upon its face that he cannot 
claim the land as his until he has paid the purchase- 
money.—Seabury v. Stewart & Easton, 22. Ala. 207; Bank 
vy. Smyers, 2 Strob. Law, 28; Benson v. Stewart, 30. Miss. 
57; Paxson v. Bailey, 17 Geo. 600; Jackson v. Camp, 
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> 1 Cowen, .605; Secrest. v. MeKennan, 6 Rich. Eq. 72: 
Woods y. Dille, 11 Ohio, 453; Stamper v. Griffin, 20 Geo. 
321. : 


But, when the vendee has complied with the terms 
of the contract on his part, by paying the purchase- 
money, sucha bond is color of title; and if he there- 
after remain in possession, claiming the land as _ his 
own, for the period prescribed by the statute of limita- 
tions, the legal title will be barred.—Jackson v. Foster, 
12 Johns. 490; La Fromhois vi Jackson, 8 Cowen, 597; 
Briggs v. Prosser, 14 Wend. 227; Fosgate v. Herkimer 
Co., 12 Barb. 352; Bank v. Smyers, 2 Strob. Law, 28; 
Ellison v. Cathcart, 1,.McMull. 7; Brown y. King, 5 Mete. 
173; Barton y. Morris, 15 Ohio, 408; Drew v. Towle, 
10 Foster, 531; Stamper v. Griffin, 12 Geo. 458; Benson 
v. Stewart, 30 Miss. 58 ;, Lander v. Ronnsaville, 12 Texas, 
195; Angell on Lim. §§ 405-6. 

Sellers & Cook v. Hayes, 17 Ala, 749, is not in conflict 
with the doctrine last stated. In that case, the court did 
hold, that the possession of the vendee, under a bond for 
titles, will not prevent the lien of a judgment, rendered 
against the vendor during the continuance of such pos- 
session, from attaching to the land ; and this was so held, 
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although it was shown that the vendee in that ease had 
paid the purchase-money at the time of the purchase. 
Whether this fact. was allowed its due weight, we do not 
now inquire. On examining the opiniomof the court, it 
will be seen, that.it is placed upon an assumed distinc- 
tion, between an adverse possession that will give title 
under.the statute of limitations, and such adverse pos- 
session as will enable the tenant to set up title in himself 
or another, or would prevent him who had the title from 
transferring it; and it is expressly said, that if no suit 
had been brought against the vendee, or those claiming 
under him, until twenty, years from the time he took pos- 
session, the statute of limitations would have protected 
him trom a recovery.—See page 752, This case is, there- 
fore, not an authority against the rule we have laid down 
above. ) 

It results, that there was no error in the charge of the 
court. 

Judgment affirmed. 





GRAND LODGE OF ALABAMA vs. WADDILL. 


1. Authority of corporation to lend money.—The charter of the grand 
lodge of free-masons‘of ‘Alabama (Toulmin’s Digest, 582-3) confers 
on said corporation ne power to lend money. 

2. When action hes for money. had.and received.—If a corporation lends 
money, without authority under its charter, and takes a promis- 
sory note to secure the repayment, it cannot recover under the 
commoh money counts. 


APpprat from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Cook. 


Tats action was brought by the “Most Worshipful 
Grand Lodge of Ancient Free-masons of Alabama, and 
21 
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its Masonic Jurisdiction,” against William, Waddill, Jr., 
Abner Jones, George P. Blevins, John M..Strong,.and 
Wesley Plattenburg; and was founded onthe defendants’ 
promissory note, of which the following is a copy : 
“ Selma, March 8th, 1851. 
“$2,753 75. Twelve months after date; we promise to 
pay to the Most Worshipful Grand Lodge of Ancient 
Free-masons of Alabama and its Masonic Jutisdi¢tion 
the sum of ‘two thousand seven hundred and fifty-three 
75-100 dollars, for money loaned to us ‘by the trustees of 
said grand lodge, in that behalf duly appointed ; and 
upon ‘which we bind ourselves to pay interest, at the rate 
of seven per cent. per annum from “date.” 
(Signed by each of the defendants’ ) 


The action was commenced on the 10th September, 
1856. The complaint contained acount.on the note, and 
the common count for money loaned, The defendants 
pleaded the general issue, “in short .by. consent, with 
leave to give in evidence any special matter of defense.” 
On the trial, as the bill of exceptions shows, the plaintiff 
read in evidence the note on which the suit was founded, 
and its owh act of incorporation, as found in Toulmin’s 
Digest, (pages 582-8,) which is in the following words: 


‘An Act to incorporate the Most Worshipful Grand Lodge 
of Ancient Free-masons of Alabama, and its Masonic Juris- 
diction. Passed, June 16, 1821. 

“Sromon 1. Be it enacted by the, senate and house of repre- 
seniatives of the, State of Alabama, in general assenibly. con- 
vened, That Major-General Thomas W. Farrar, grand 
master, and others, the officers and: members of the most 
worshipful grand lodge of anciént free‘masons of Ala- 
bama and the subordinate lodges under its jurisdiction, 
and the several persons who now are, or shall. hereafter 
be, members respectively of said grand lodge or the sub- 
ordinate lodges under its jurisdiction, shall be, and they 
are hereby declared to be, a body politic and corporate, 
in name and in deed, by the name and style of the Most 
Worshipful Grand Lodge of Ancient Free-masons of Alabama, 
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and its Masonic Jurisdiction; and, by the ‘same name, 
shall have suceession perpetual of officers and members, 
and @ common seal, with power to change, alter, and 
make new the-same, as often as the said corporation shall 
judge expedient. 

‘‘Sxotion 2. And be it further enaeted, That the said so- 
ciety, and the lodges under its jurisdiction, shall be able 
and capable in law to purchase, have, hold, receive, enjoy, 
possess, and retain, to itself or any lodge under its juris- 
diction; or any of them, in perpetuity, or for any term of 
years, any lands, tenements, or hereditaments, of what 
kind or nature soever, not exceeding the value of twenty 
thousand dollars; and to sell, alien, exchange, or demise 
or lease the same, or any part thereof, as the said corpo- 
ration shall think proper; and. by the same name to sue 
and be sued, to plead and ‘be impleaded, answer.ahd be 
answered unto, in any court of law or equity in this 
State; and to make such rules, orders and by-laws, not 
repugnant to the laws of this State, as may be necessary 
for the order, rule, good government, and management 
theteof; and it shall and may be lawful for the said soci- 
ety'to constitute subordinate lodges, and to do all other 
things.concertiing the government, the estates, moneys 
and revenues of said grandlodge and subordinate lodges. 

“Snorton 8. And be it further enacted; That it shall and 
may belawful for the said corporation to,take and hold for- 
ever any charitable donation, on (?) devises and hequests 
a bat not exceeding ten thousand dollars; and to ap- 

‘i Hate the same for the benefit of said corporation, in 
ca 2 abo Ag. may be determined. by the same. 

“Sucrton 4,.And. be it Further enacted, That the said cor- 
poration shall be eapable in law to have, hold and receive, 
possess and enjoy, all such estates, real and persoual, 
moneys, goods, chattels and effects, which may be de- 
vised or bequeathed thereto, by, whatever name such gift, 
devise or bequest may be made, and to receive subserip- 
tions and other contributions. | 

“Srcrton 5. And be it further enacted, That-this act shall 
be deemed and taken.as a public act, and notice thereof 
shall be taken in all the courts of justice and elsewhere 
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in this State, and shall be given in evidence, on any trial 
of any isste or eause, without special pleading. 
“Sxorion 6. ..And be it further enacted, That this aet shall 
take-effect from and after the passage thereof.” 








The defendants then read in evidence. certain extracts 
from the published proceedings of the plaintiff at its an- 
nual communications, showing its action with regard to 
the loan of its funds, the preference to be given to insti- 
tutions of learning under masonic influenee, the form of 
security to be taken from borrowers, &e; and tending to 
show that the money, for which tli:note here in suit was 
given, was loaned by the plaintiff to the Central Masonic 
Institute at Selma. “This -being all the evidence, the 
court charged.the jury, at the request of the defendants, 
that if they believed the evidence, they must find for the 
defendants; to which charge the plaintiff excepted, and 
was thereby compelled to take a nonsnit.” 

The charge of the court is here assigned as error. 


Wm: M. Byrp, for appellant. —1:. The appellant’s 
charter shows on its face that it was incorporated. for 
charitable purposes ; and the evidence introduced by the 
deféndants in the court below tends to establish the same 
thing.—18 B. Monroe, 41; 5 Ohio, 59; 8 Zabr. 510; 
8 Duet, (N. Y.) 6485 17 Geo. (Miss.) 574; 5 Wis.) 173. 
The express grant of power to dispose.of its moneys, con- 
tained in the 2d section of the appellaut’s charter, implies 
a grant of the right te loan money for the purposes con- 
templated by its charter, and the incidental power to take 
the customaty securities for its repayment. Noneof the 
cases cited for the appellees is inconsistent with this pro- 
_ position. | | 

3. If' the note was. void, the plaintiff was nevertheless 
entitled to reeover under the common count.—Waddill v. 
Ala. & Tenn. Rivers Railroad Co., 35 Ala.323; Hitchcock 
v. Lukens, 8 Porter, 333: Upchurch v. Norsworthy, 


15 Ala. 705. 


Gro. W. GayLz, with Atex. Wurrs, contra.—1. The 
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power to lend -money is a banking privilege, which can- 
not be exereised by a corporation without an express grant 
in its charter.—N. Y. Fire Ins. Co. v. Ely, 6 Conn. 560; 
People v. Utica Ins. Co., 15 Johns. 390. Loaning money 
was not one of the objects for which the plaintiff was in- 
corporated.— 2 Cranch, 127; 4 En. Law & Kq. 426; 31 Ala. 
82; 19 Johns. 6; Beatty v. Knowles, 4 Peters, 171. 

2. The contract-for the loan of the.money being void, 
no recovery could be had under the common counts. 
3 Wendell, 578; 5 Porter, 279; 4 Ala. 561; 1'Term, 299. 


A. J. WALKER, ©. J.—The defendants and George 
P. Blevins, as to whom the suit abated in consequence of 
his death, executed their promissory note for the consid- 
eration of money loaned by the plaintiff. The recovery 
of the money was resisted, upon the ground that the 
plaintiff had.no authority to make @ loan of money; and 
the court below, by its charge, sustained the defense,, We 
are constrained by our convictions of the law to approve 
the charge. 

The authority of corporations is limited by their char- 
tered powers, and the necessary and proper means of exe- 
cuting those powers.—City Council of Montgomery v. 
M. & W. P. R. Oo., 31 Ala. 76;. Ex parte Burnett, 30 Ala. 
461; M. & A. y. Allaire, 14 Ala. 400; Smith v. Ala, L. 
I. & T. Oo., 4 Ala. 558; State v. M. & A. of Mobile, 5 P. 
279, 309; State v, Stebbins, 1 St. 299; Straus v. E. Ins. 
Co., 5 Ohio, 59;.A. & A. on Cor. 270, §256.. The second 
section of the plaintiff’s charter. confers authority to take 
and hold real estate, of value not exceeding twenty thou- 
sand dollars, and to sell, lease or exchange the same, to 
sue and be sued.in the corporate name, to make rules for 
the government of the institution, to constitute subordi- 
nate lodges, “and to do all other things concerning the 
government, the estates, moneys and revenues of said 
grand lodge and subordinate lodges.’’ The third section 
confers authority to take and hold any charitable donation, 
or devises and bequests of lands, not exceeding teu thou- 
sand dollars, and to appropriate the same for the benefit 
of the corporation, in such manner as might be determined 








318 ALABAMA. 
Grand Lodge of, Alabama vy. Waddill, 








by the same. The fourth section bestows a capacity to 
have, hold and receive, possess.and enjoy, all such estates, 
real and personal, moneys, goods, chattels and effects, 
which may be devised or bequeathed thereto, and to re- 
ceive subscriptions and contributions. The foregoing is 
an epitome of the grants of power, so far as it is necessary 
to consider them inthis case. 

Only two of the grants of power have any relation to 
money. Oneof those grants is made in the second sec- 
tion, and confers power “to do all other things concern- 
ing” the moneys and revenues of the corporation. The 
other of those grants, found in the fourth section, empow- 
ers the corporation to “have, hold and receive, possess 
and enjoy’ all moneys which may. be bequeathed to it. 
The former of those grants should not*be understood to 
authorize the corporation to do anything that it might 
will with its funds. If so understood, a vague generality 
would become the warrant of authority to invest in any 
business or ertterprise known to trade or commerce ; and 
a corporation, designed to be one of few and hmited 
powers, might engage in the most extensive and varied 
operations. Grants of power to-corporations, unlike the 
grants of individuals, are to be strictly construed, in favor 
of the government, and against the grantee. . Corpora- 
tions can elaim nothing that is not clearly given. Ambi- 
guities operate against them. “In ‘the construction of 
every charter, to be in doubt is to be resolved; and every 
resolution which springs from doubt is against the corpo- 
ration.”—Penn. R. R. Co. v. Canal Conim’rs, 21 Penn. 9; 
Richmond R. R. Co. v. Louisa R. R. Co., 18 Howard, 81; 
Sedgwick on Stat. & Con. Law, 838-342. 

The clause granting-the power to do all other things con- 
cerning the money and revenues being vague and ambigu- 
ous, We must not strive to give it the largest operation, but 
rather to limit it until there ‘shall be no doubt, lest it may 
havea larger scope than’was intended by the legislature. 
It'must be restricted by the purposes and other powers of 
the ecorporation.—City Council of Montgomery v. We- 
tumpka Plank R. Co., supra ; Beatty v. Knowles, 4 Pet. 
171. Tt must be regarded as only conferring an ample 
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discretion over the revenue of the corporation, in carrying 
out the specified powers conferred upon it, and in accom- 
plishing the purposes of its creation. We take a like 
view of the power to possess and enjoy money bequeathed 
to the corporation. The money must’ be enjoyed by the 
employment of it in exercising the specified powers, and 
in executing the purposes of the corporation. 

There ig no specified power granted to this corporation, 
in the exer¢ise.of which the loaning of money becomes 
an appropriate or necessary means. Nor is there any 
purpose to’be’accomplished by the corporation, as indica- 
ted in the charter, which requires a resort to the loaning 
of money. There is some evidence afforded by the third 
section, that: the purpose of the society is charity; but 
the loaning of money is by no means a necessary means 
of accomplishing charitable purposes. 

Contracts of corporations, which they have no power 
to make, are void, and courts of justice will not enforce 
them. So, also, promissory notes, and other instrumeuts, 
given to seeure the performance of the contract, are void. 
No action to enforce the contract, whatever form the 
pleader’s skill may give it, can be maintainéd.—3 Wend. 
582; 7 Wend. 34; 25 Wend. 648; 5 Barb. 20. Itis true, 
that money loaned may be recovered under a common 
money count. But then a recovery under a common 
count, in this case, would be an enforcement of a void 
contract, as effectually as if it had been under a special 
count, setting forth the contract. 

The decision in Waddill v. Ala. & Tenn. Rivers R. R. 
Co., (385 Ala. 823,) has no pertinency to this case. In that 
case, the money was loaned without the authority of the 
corporation. Here, such is not shown to have been the 
ease. The corporation, transcending its powers, made 
the loan. 

Judgment affirmed. 
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WITHERS vs. .COYLES. 


[ACTION BY MASTER, AGAINS? MUNICIPAL MAGISTRATE, FOR FALSE IMPRIS~- 
QNMENT OF SLAVE. , 





1. Power of municipal magistrate, under ordinance, to imprison slave in 
default of bond for good behavior.—Under the 15th section of the 
act of 1844, “to consolidate the several acts: of incorporation of 
the city of Mobile, and to alter and. amend, the samme,” (Session 
Acts 1843-4, p, 180,) and the ordinance ‘for the punishment of 
vagrants and disorderly persons,” (Digest of City Charters and 
Laws of Mobile, 145,) the mayor has no authority or jurisdiction 
to require a slave to give a bond for his good behavior, or to com- 
mit him to jail in default of the execution of such bond. 

When civil action lies against magistrate —If a municipal, magis- 
trate erroneously determines, on the evidence adduced before him 
in a particular case, that a slave is a free person of color, and 
therefore inflicts on him the punishmént ordained ex¢lusively for 
free persons of ¢olor, hé is not liable to a civil attion at the suit 
of the slave’s ‘master; secus, if, after correctly determining. the 
status of the slave, he inflicts on him the punishment provided 
exclusively for free persons of color. 


No 


AppraL from the Circuit Court of Mobile. 
Tried before the Hon. C. W. Rapier. 


The complaint in this case was in these words: 
“James Coyles \ The plaintiff claims of the de- 
vs. | fendants five hundred dollars dam- 

Jones M. Withers, ages, for the wrongfal taking and 
and Henry Maury. J keeping of a slave belonging to 
plaintiff, named Battiste, fora long space of time. Also, 
a like sum, for unlawfully imprisoning and keeping said 
slave, the property of plaintiff, knowing him to be the 
property of plaintiff, Also, alike sum, for wrongfully 
causing said slave to be imprisoned and kept from plain- 
tiff. Also, beeause, plaintiff being the owner of said 
slave, and having hired him to one F. Hurtel, upon the 
terms and condition that said Hurtel should pay for the 
hire of said slave a large sum of money, to-wit, at the 
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rate of twenty, dollars per month,,during the time he 
should be in said Hurtel’s employment, and that plaintift 
should receive nothing for, and should be himself the 
loser of all the time during which said slave should, by 
sickness or any, other cause of.absenee, be out of said 
Hurtel’s employment; they, the said defendants, caused 
said slave to be unlawfully imprisoned,.and kept in close 
confinement, and out-of the employment of said Hurtel 
and plaintiff, for a long space of time, to-wit, the space 
of four months. To plaintiff’s damage two hundred 
dollars.” 

The defendants demurred to the complaint, on the 
following specified grounds: ‘1st, because there is a 
misjoinder.of actions; and 2d, because the, detendants 
do not know, from the complaint, whether the action is 
assumpsit, trover, trespass for false imprisonment, or an — 
action on the case for damages, and cannot tell what plea 
to make and put in.” The court overruled the demurrer, 
and the defendants then pleaded “ the general issue, with 
leave to give in evidence any special matter of defense.” 

On the trial, as the bill of exceptions shows, the plain- 
tiff read in evidence certain entries on the docket of the 
defendant Withers, “as acting mayor of the city of 
Mobile,” and in his handwriting, showing.that the slave 
Battiste was tried and examined before said Withers, on 
the 27th October, 1856; and that a judgment was then 
rendered against him, as expressed in the entry on the 
docket, in these words: “Stripes, and bond, $500, good 
behavior”; but the nature of the charge against him was 
not described in said entries, except by the single word 
“Examination.” ‘The plaintiff then proved, that said 
slave belonged to him, and, at the time of the seizure 
and imprisonment, was hired out, under a.special ¢on- 
tract, to one Hurtel of Mobile, and was in his possession 
and service, in the business of storing and compressing 
cotton; that the services of said slave were worth $16 
66 per month; that said slave was whipped under the 
orders entered on said docket, and, on the non-executien 
of the bond as therein specified, was, on the 27th October, 
1856, by the order of the defendant Withers, committed 
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to the city guard-house, and remained’ in confinement 
under that. commitment until the 17th January, 1857.” 

“The defendant Withers them proved, that he was the 
mayor of the city of Mobile at the time said orders and 
commitment were made, and made said orders and entries 
in his official character as such mayor; and offered in 
evidence the charter for the incorporation of the city of 
Mobile, and the ordinances of said city, legally and regu- 
larly passed; and justified said orders and commitment 
under the facts,and' evidence herein stated. The defend- 
ant introduced evidence tending to show that, on said 
27th October, 1856; said slave was brought before him, 
while holding court as mayor, and was charged with 
gambling’ on the Saturday night previous, with some 
eighteen other negroes, on. the premises of said Hurtel, 
contrary to the city laws and ordmances; [and that proof 
was atthe same time made to him, so sitting as mayor, 
that said slave was a dangerous and disorderly character, 
and had kept an assignation-house, and had ‘repeatedly 
violated the laws of the city and State, and continually 
eluded the police officers, and resisted them by strug- 
gling to get away and running, and frequently escaped 
from them. He offered evidence, also, tending to show 
that, on the hearing of said complaint before him, evi- 
dence was addueed tending to show that, prior to said 
complaint, various citizens of Mobile had frequently com- 
plained to the police that they lived in terror #nd alarm 
of said slave, and were afraid to leave their houses on 
aceount of him; that he had been brought up before a 
former mayor of the city, in the year 1854; on a charge 
of burglary, and had been shot at therefor; that he stole 
fowls, and had been in the habit of having unlawful 
assemblies of slaves at his house, and of gambling with 
slaves’ at night, and of harboring runaway slaves, and had 
kept an assignation-house for persons of il fame; that 
he very frequently changed his place of staying at night; 
that it was difficult for the police officers to find him, and 
difficult to arrest him when found; that he had gone 
greased, in order to facilitate his eseape, and wore his 
elothes without buttons, in such a manner that he could 


% 












































Pe Sere ee 






JUNE TERM, 1860. 323 
vi Withers v. Coyles.* 


and did readily divest himself of them. when seized; that 
he had to be overcome when arrested, ‘and fought and 
resisted one of the officers ;, that he was.a bad and dan- 
gérous character ;, that’ he. was found on the night preced- 
ing said examination and complaint, with some éighteen 
other negroes, in a cotton-press then rented and used by 
said Hurtel, where it was unlawful for him to be at such 
atime, and for such a purpose; that said slaves were 
singing, dancing, and gambling; that when ordered by 
the officers to open the door of the house, they refused, 
and the door had to be prized open by the ‘officers. One 
of the defendant’s witnesses, who was one of the police 
officers who arrested said slave, testified, on cross-exami- 
nation, that he had never heard of said slave resisting or 
using violence towards any white person; and there was 

no evidence before the mayor that he had done so, except 
of his having once resisted’ a police. officer who was try- 
ing to arrest him; that said slave made his escape, and 
was arrested with great difficulty on the next day; and 
that he refused to’ surrender to the police officers, even 
when they threatened to shoot him if he did not, but did 
not.resist them except by trying to elude them.], It was 
upon the evidence and complaints above stated that the 
said entries and orders were made by said Withers in his 
official capacity, and while-holding his court as mayor; 
and evidence was offered by him to show that such was 
the case, and that the whipping was ordered and inflicted 
for the charge of gambling. The defendant offered to 
prove the facts wedi matters above set forth; but the court 
would not permit him to prove the matters’ which are 
enclosed in brackets, “unless he proposed to further 
prove, that complaint was also made of threats or danger 
from said slave to the person or property of some partic- 
ular individual, which said defendant did not propose 
to do; and to this ruling ‘of the court said» defendant 
excepted.” 

“The court ruled as follows: 1. That slaves were not 
within the provisions of the 15th section of the city char- 
ter, approved January 15th, 1844, in these words: ‘7o 
cause all vagrants, idle or disorderly persons, all persons of 
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evil life or il fame, and ail such as have no visible means of 
support, or are likely-to become chargeable tothe city as paupers, 
or are found begging, or drunk in or about the streets, or loiter- 
ing in or about tippling-houses, or who can show no reasonable 
course of ‘employment in business in the city, all who have no 
Jixed place of residence, or cannot give a good account.of them- 
selves, all ‘who are grossly indecent in language or behavior 
publicly in the streets, and all public prostitutes, or such as 
lead a notoriously lewd or lascivious course of life, to give secu- 
rity for theit good behavior for a reasonable time, and ‘to in- 
demnif.) the city against any charge for thew support, and, in 
case of their inability or refusal to give such security, to cause 
them to be confined to labor for a limited time, not exceeding 
four calendar months, unless such security shall sooner be 
given,—which said labor shall be designated by the said mayor, 
aldermen and common council, for the general benefit of the 
said city ; and thit the labor so designated shall be carried into 
effect, the said mayor, aldermen and common council shall have 
power to appoint a person or persons to take those so confined 
and sentenced to labor from their place of confinement to 
the place appointed for their working, and watch them while 
at labor, and return them before sundown to the place of con- 
finement ; and if they shall be found afterwards offending, 
such security may be again required, and, for want ther of, the 
like proceedings‘may again be had, from time to time, as often 
as may be necessary’; and that the ordinance made under 
said section, entitled ‘An ordinance for the punishment 
of vagrants and: disorderly persons’, did not embrace 
slaves within its provisions; and that the defendant, 
as mayor, hadno right to require a bond that said slave 
should keep*the peace and be of good behavior, or be 
committed in default thereof. 

“2. Phat the defendant had no right under the statutes 
of the State, as magistrate and conservator of the peace, 
to require that a bond to keep the peace should be given 
for said slave, and, if not given, to order the commitment 
of said-slave, unless complaint and proof were made of 
danger or threats from said slave to. the person or prop- 
erty of some particular individual. 

“3. That if the defendant had no right to require such 
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bond to be given, or to order such commitment, in the 
ease proposed to be proved, he could not be protected on 
the ground that he was acting judicially in making such 
an order, but was liable to the plaintiff for the damage 
sustained by the loss of the slave’s hire or services for the 


-time he was imprisoned by reason of the imprisonment.” 


To each of these rulings of the court the defendant 
excepted; and he now assigns them as error, together 
with the overruling of the demurrer to, the eomplaint, 
and the exclusion of the evidence as above stated. 

There was an agreement of record between the counsel 
of the respective parties, “that the city charter and ordi- 
nances, as printed and published before the 27th October, 
1856, may be read in evidence in the supreme court, as if 
embodied in the bill of exceptions.’”’ The material por- 
tions of the charter and ordinances, it is believed, are 
copied in the opinion of the court. As no copy of them 
accompanies the record, or has been furnished to the 
reporter, he. can only refer to them as cited in the opinion. 


R. H. Smrra, for appellant. 
A. R. Mannine, contra. 


STONE, J.—While slaves are, under our system, prop- 
erty and chattels, they are, nevertheless, in many senses, 
persons. We.had occasion to consider this question in 
the case of Hudson v. The State, 34 Ala. 253. [euce, in 
many cases, and for many purposes, we would hold, that 
the word persons, when employed in a statute, includes 


slaves as well as free white persons. Whether slaves are 


included in the descriptive word persons, as found in the 
Mobile city charter and ordinance enacted thereon, which 
are brought to view in the present case, must depend on 
the intention of the law-making power, to be gathered 
from the language in which the legislation is clothed. 
In 1844, an act was passed, cdnsisting of many sec- 
tions, ‘“‘to consolidate the several’ acts of incorporation 
of the city of Mobile, and to alter and amend the same.” 
See Digest of City Charters, (1849,) p.17. Section 15 of 
that consolidated act (Pamphlet Acts 1843-4, p.175; Di- 
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gest of City Laws, pp. 29, 30) empowers the mayor, alder- 
men and common council to eviact by-laws and ordinances, 
for various sanitary and police purposes, affecting the 
welfare of the city. These powers are apparently classi- 
fied and a¥tanged; in accordance with thé objects of 
which they treat. That portion of thé charter which 
bears on’the questions presented by this record, is in, the 
following language: “To restrain and prohibit the nightly 
and othér meetings or’ disorderly assemblies of slaves, 
free negroes and mulattoes; to punish sueh slaves by 
whipping, not exceeding twenty stripes, and to punish 
such free negroes and mulattoes and other persons for 
such offense, by affixing penalties, not exeeeding fifty 
dollars for any one offense, and, in case of the inability: 
of any such free negro, mulatto, or other person, to pay 
and satisfy any such fine or penalty, and the costs thereon, 
to have such free negro, mulatto or other person to be 
confined to labor, for such reasonable time, not exceeding 
three calendar months for any one offense, as may be 
deemed equivalent to such penalty and costs,—which 
said labor shall be such as shall be designated by said 
mayor, aldermen and common council, for the general 
benefit of said city; to cause all vagrants, idle or disor- 
derly persons, all persons of evil life or ill fame, and all 
such as have no visible means of support, or as likely to 
become chargeable to the city as paupers, or are found 
begging, or drunk in or about the streets, or loitering in 
or about tippling-hoyses, or who can show no reasonable 
course of employment in business in the city, all who 
have no fixed place of residence, or can not give a good 
account of themselves, all who are grossly indecent in 
language or behavior publicly in the streets, and all pub- 
lic srostitutes, or such as lead a notoriously lewd or las- 
civious course of life, to give security for their good 
behavior for a reasonable time, and to indemnify the city 
against any charge for their support, and, in ease of their 
inability or refusal to give such security, to cause them 
to be confined to labor for a limited time, not exceeding 
four calendar months, unless such security shall sooner 
be given,—which said’ labor shall be designated by the 
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said mayor, aldermen and common eouneil, for the gene- 
fal benefit of said city,” &e, 

Under these provisions of the charter, the mayor, al- 
dermen and ¢gommon council of Mobile jpassed an ordi- 
nanee of twenty sections, “ respecting slaves’, the pen- 
alties‘for the violation of which were, in every instanee, 
corporeal punishment. —Digest of City Charters, &c. 138. 
The city government also enacted an omtiaanye, “for the 
punishment of vagrants and disorderly. persons: —Digest, 
145. In this ordinance, the language of the charter in 
reference to this class of persons, given above, i is literally 
copied; and the penalties: provided by this. ordinance are 
bonds-for good behavior, and, in default-of bonds, com- 
mitment to some place of confinementy to labor, £6, 

It is not our intention, in this, opinion, to declare 
whether the city government, of Mobile may or: may not 
institute precautionary measures of restraint, to operate 
upon the disorderly and insubordinate»slave population 
within their midst. Nor do we affirm thatthe mayor may 
not, asa conservator of the peace, require that bond and 
security be given for the appearance of a slave at court, to 
' answer for a‘criminal offense, or to kep the peace, in a 
proper case; and, in default of bond, commit the slave.to 
prison for safe custody. The commitment in this case was 
for‘neither of the purposes last mentioned; and hence those 
questions are not before us. The imprisonment in‘this 
case was under the ordinance “for the punishment of 
vagrants and disorderly persons.” The language of this 
ordinance, viewed in connection with the provisions 
which are expressly made for slaves, forces on us the con- 
viction, that slaves are not within the purposes, provis- 
ions or spirit of the enactment which requires bondfor 
good behavior. . The mayor erred in requiring bond-for 
the. good behavior of the slave Battiste, and in commit- 
ting him to prison in defanlt of such bond. 

[2.]. The question of the. liabitity of judicial magis- 
trates, for errors committed by them in the discharge of 
their official functions, has been much discussed. Two 
distinctions have been taken: 1st, between.courts of 
general, and courts of limited or special jurisdiction ; 
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and, 2d, between the -erroncous exercise of powers within 
the jurisdiction of the court or magistrate,.and the exer- 
cise of authority not within his jurisdiction. . A third 
distinction, between honest mistakes and fraudulent or 
malicious abuse of authority, has been also considered ; 
but no question of the latter kind has been — by 
this record. 

The juriedietion ¢ of the mayor of Mobile is of the class 
called limited,-or statutory ; and hence we need: not eon- 
sider the rule a regard to general jurisdictions.+See the 
ease of the Marshalsea, 10 Rep. 68; Yates v. Lansing, 
‘SJohns. R. 282, 287; Hamilton v. Williams, 26 Ala. 627. 

Whether the appellant is liable in this action; must 
depend on the inquiry, Did he, in committing the slave- 
to prison, simply err in a matter within his jurisdiction, 
or did-he transcend the boundaries of his jurisdiction ? 
In Doswell v. Impey, (1 B. & C. 169,) Abbott,.C. J., said: 
“The general tule of law, as to actions of trespass against 
persons having*a’ limited authority, is plain and clear. 
If they do any act beyond the limitation of their authority, 
they thereby subject themselves to an action of trespass ; 
but, if the act done be within the limit of their authority, 
although it may be done through an erroneous or ‘mis- 
taken judgment, they are not thereby liable to such an 
action.’”-—See Duckworth v. Johnson, 7 Ala. 578; Craig 

-ve Burnett, 32 Ala. 728. 

A distinction is well taken in the books, between those 
eases where, the facts being plain and clear, the judicial 
‘magistrate misapplies the law to those plain facts, and 
cases in which the facts appear erroneously in eviderice, 
or the judge or magistrate by mistake draws an errone- 
uus conclusion of fact from the proof in the particular 
ease. The inferior magistrate is responsible, not for the 
abstract truth of the case before him, but only for the 
case as it appeared -before him on the trial. For errors 
of fact, or for an erroneous judgment as to. matters of 
law within his jurisdiction, he is not responsible. For 

assuming, however, that he has jurisdiction to do a par- 
ticular thing, on certain facts proved, or supposed -to 
exist, when he has no power to do that particular thing 
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on the state of facts proved or supposed to exist, he 
transcends his jurisdiction, and becomes a trespasser. 
Applieation: If, on the trial, the mayor had concluded 
from the evidence, whether correctly or otherwise,’ that 
Battiste was a free,person of color, and had inflicted on 
him such punishment or restraint as the ordinanée author- 
ized to be inflicted on free persons of color, no one would 
be heard to complain, in a suit such as this, either that 
the mayor had erroneously found Battiste to be free, or 
that he had adjudged him guilty on insufficient testi- 
mony. ‘If, however, Battiste was a slave, and was so 
found by the mayor, and thereupon the mayor imposed 
on him such penalties and disabilities as were provided 
and ordained for free persons exclusively,—then the 
mayor, in this particular, acted beyond the scope of his 
jurisdiction. These principles are fully sustained by the 
following .authorities: Duckworth y. Johnson, ‘supra ; 
Craig v. Burnett, supra’; Morrow v.’ Bird, 6 Ala. 834; 
Sasnett v. Weathers, 21 Ala. 673; Lowther v. Earl of 
Radnor, 8 East, 113; Houlden -v. ‘Smith, 14 Ad. & El. 
(N.8.):841;, Edwards v. Ferris, 7. C. & P. 542; Cooper v. 
Horton, 8;,Dowl. & Ryl. 166; the case of Marshalsea, 
10 Rep. 68, 76, et seg.; Terry v. Huntington, Hard. 480 ; 
Pratt v. Hill,-16 Barb. 308;.Marsh v, Williams, 1 How. 
(Miss.) 132; Bigelow v. Stearns, 19 Johns. 39; Suydams 
v. Keyes, 18 Jolins. 444; Blood v. Sayre, 17 Verm. 609; 
Joltraine v. McCain, 3 Dev. 308; Jones v. Hughes, 58. 
& R. 299; Cohoon v. Speed, 2 Jones’ Law: Rep. 133; 
Piper v. Pearson; 2 Gray, 120; 5 Bouv. Bacon, Justice of 
the Peace, ¥., pp. 430,431; 2 Hill. on Torts, 320, et seg. 
It is one of the uncontroverted. facts in this case, that 
Battiste was a slave.. There is no pretense that any evi- 
‘dence was offered before: the mayor that he was free. 
Under these tircumstances, we hold, that the mayor had 
no authority to require a bond that such slave wonld be 
of good behavior; and that, in committing Battiste to 
prison-in default of such bond, he acted beyond his juris- 
diction. 
The ralings of the circuit coart are in accordance wh 
these views, and its julgment is affirmed. 
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ALLEN vs. MARTIN. 
[FINAL SEPTLEMBNT OF GUARDJAN’S ACCOUNTS. | 


lL. Compensation of guardian, -Under the provisions of. the Code, 
(222059, 1825,) a guardian is not entitled to any compensation for 
his services in lending out the funds of his ward, and compounding 
the interest: aecrning’ thereon; that being one of his ordinary 
duties, and not belonging to the class of “special or extraordinary 
services,” 


AppeaL from the Probate Court of Montgomery. 


iy the matter of the final settlement of the accounts 
of Abram Martin, as guardian of Wade H. Allen, his late 
ward; which was before this court, on a former appeal by 
the ward, at the June term, 1859,—See the case reported 
in 34 Ala. 442. On the last settlement before the probate 
court, as shown by the’bill of exceptions in the present 
record, that court allowed the guardian, in addition to 
his commissions on receipts and disbursements, one-and-a 
quarter per cent. on the amount of money loaned out by 
him each year, for his services in lending ott the money, 
and compounding the interest accruing thereon ; holding 
that these were “ special, or extraordinary services.’”’ The 
ward. reserved an exception to this ruling of the court, 
and also to several other rulings on the admissibility of 
evidence offered by the guardian to sustain this charge ; 
but these latter rulings require no particular notice. 
The settlement covered a period of six years, extending 
from June, 1858, to June, 1859. The amount of the 
final decree in favor of the ward was $24,425. The 
entire compensation allowed to the guardian was—com- 
missions on receipts, $649 70; commissions on disburse- 
ments, $105; compensation for extraordinary services, 
$1340—making in all, $2,094 70. It was shown that 
there was no difficulty, during the years through which 
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the settlement extended, in lending out money in Mont- 
gomery at legal interest. The. rulings.of the. court to 
which, as above stated, exceptions were reserved, are now 
assigned as error. . 


Wma. A. Gunter,’ for appellant. — The allowance of 
compensation to the guardian, for his services in lending 
out his ward’s money and compounding the iutérest, can- 
not be’sustained on the ground that. those services: were 
special or extraordinary. It is one of the ordinary duties 
of every trustee, under an express trust, to invest snrplus 
funds when practicable, and thereby make interest. 
5 Kent’s Com. 230-31; Lewin on Trusts, 336, 358; Till 
on Trustees, 368-69; Harrison v.. Mock,.10 Ala. 193; 
Dunscomb v. Dunscomb, 1 Johns. Ch. 508; Green v. 
Winter, 7. 26; Manning v. Manning, ib. 527; Schiefelin 
v. Stewart, i. 620. Section 2024 of the Code, expressly 
enjoining this duty, and amplifying the discretion of the 
trustee, is but declaratory of the common law. That 
special compensation cannot be allowed for the perform- 
ance of ordinary ‘duties, see O’Neill-v. Donnell, 9° Ala. 
734; Harris v. Martin, 9 Ala. 895..The allowance can- 
not be sustained on the ground that any peculiar difficulty 
or trouble attended.the performance of the service; be- 
cause the evidence-showed that money could easily be 
loaned at.Jegal interest—in fact, that there was always a 
demand for it. 


M, A. Batpwiy, contra.—In the settlement of guardi- 
ans’ accounts, the law providing for the settlement of the 
accounts of executors and administrators is applicable, 
(Code, § 1825;) and this statutory provision has been 
construed to mean, that, the same rule of, compensation 
applies in both cases.—Allen v. Martin, 34 Ala. 442. In 
Gresham v. Reese, (29 Ala. 91,) it was*held, that lending 
money.by an administrator was an extraordinary service, 
for which he is entitled to receive extra compensation ; 
and the same rule must be applied here. Any other rule 
would give the same compensation to a guardian who had 
managed his ward’s estate for twenty years, lending out 
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his money, and compounding the interest Annually, and 
to one who had discharged the same duties for one year. 


R. W. WALKER, J.—When this case was here before, 
we held that the effect of section 2039 of the Code was, 
to reuder section 1825 applicable to guardians, as well as 
to executors and administrators.—Allen. v. Martin, 
34 Ala. 442. The plain intention of the legislature, in 
making section ,1825 applicable to guardians, was, that 
they should receive the same compensation. for the per- 
formance of the ordinary duties of their office, which 
is allowed executors and -administrators for the per- 
formance of the ordinary. duties of the office of execu- 
tor or administrator; and that they. should also be 
allowed “actual expenses, and for special or extraordinary 
services such compensation as.is just.”” The offices of 
guardian and administrator are different, and each has its 
respective ordinary and extraordinary duties. Some of 
the. services ;which belong to the ordinary duties of a 
guardian, might, if performed by an. administrator, be 
justly, considered as extraordinary ; and vice versa. For 
the performance of the duties which attach as ordinary 
incidents to the particular office, the only compensation 
authorized by law is in the shape of commissions upon 
the moneys received and disbursed; and these are limited 
to two-and-a-half per cent. upon.the receipts, and the same 
per-centage upon the disbursements; while, for the dis- 
charge of special or extraordinary services—that is, of 
those which do not form a part of the customary or regu- 
Jar duties of the office—such compensation may be al- 
lowed as, under the circumstances of the particular case, 
is just—Code, §1825; Newberry v. Newberry, 28 Ala. 
691; Reese v. Gresham, 29 Ala. 91;-Allen v. Martin, 
supra. 

On the: final settlement of the appellee, the probate 
court allowed him two-and-a-half per cent. commissions on 
his receipts and disbursements, and a considerable addi- 
tional amount, not as actual expenses incurred in dis- 
charging his duty as guardian, but as compensation for ser- 
vices rendered by him in lending the funds of his ward, 
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and compounding the interest accruing thereon, through a 
period of six or seven years. Theonly question we are 
to decide, therefore; is, whether the service which is_ per- 
formed by a guardian in lending his ward’s money, and 
compounding the interest thereon, through a series of 
years, belongs to the elass of “special or extraordinary 
services,’ within the meaning of section 1825 of the 
Code. That this question must be answered in the nega- 
tive, seems too plain for controversy. 

Independent of any statute upon the subject, it is one 
of the ordinary duties of a guardian to invest the surplus 
funds of his ward, and make interest thereon, whenever 
it is practicable to do so.—Hill on Trustees, §§568-9 ; 
2 Kent, 280-1. Section 2024 of our Code is in these 
words: “It is the duty of the guardian to manage the 
estate of his ward frugally, and to improve it to the best’ 
of his skill and ability. He must, if practicable, lend out 
the surplus money of the ward, on bond and mortgage, 
or on good personal security; and if the bond is not re- 
newed annually, require the interest to be paid at the end 
of each year.” When a guardian lends out’ the surplus 
money of his ward, and either renews the note annually, 
or collects the interest atthe end of each year, he per- 
forms one of the universal, certain, and ordinary services 
incident to his office. For sueh services, the only com- 
pensation which the law allows him, is such as. may be 
furnished by the regular commissions upon his receipts 
and disbursements. Authorities supra; see,also, Q’Neill 
v. Donnell, 9 Ala. 734. 

Peculine circumstances nay sometimes render the dis- 
charge of an ordinary official duty unusually difficult and 
troublesome.’ The case of O’Neill v. Donnell, 9 Ala. 734, 
seems to decide that this cireumstance would not affect 
the measure of compensation. If it be conceded, how- 
ever, that in such a case, the extra labor and: trouble 
necessary to the discharge of the duty would fall under 
the denomination of “special or-extraordinary services,” 
the concession would be of no avail to the appellee. The 
bill of exceptions repels the idea, that the guardian would 
have found any special difficu)ty in pursuing the directions 
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of section 2024 of the Code, or that in lending ont his 
ward’s funds he performed any service whicl can be fairly 
classed as special or extraordinary.’ 

The probate court erred, in allowing the gnardian any 
compensation, beyond two-and-a-half per cent, commis- 
sions on his receipts and disbursements, for the services 
performed in lending out the funds of his ward, and com- 
pounding the interest thereon. | 

Decree reversed, and eause remanded. 





BOAZ vs. BOAZ. 


[BILL IN EQUITY TO REMOVE HUSBAND AS TRUSTEE OF WIFE'S SEPARATE 
ESTATE. | 


1. Removal of husband as trustee.—A deliberate and permanent aban- 
donment of the wife by the husband, without reasonable cause, 
is sufficient (Code, 2 1994) to authorize his removal from the irus- 
teeship of her statutory separate estate. 


‘ApPEAL from the Chancery Court of Dallas. 
Heard before the Hon. Jamus B. Crarx. 


Tue bill in this case was filed,on the Ist February, 
1858, by Mrs. Jane H. Boaz, suing by her next friend, 
against her husband, Peter C. Boaz, for the purpose of 
removing him from the trusteeship of her statutory sep- 
arate estate. It-alleged, that the parties were married, 
in Dallas county, Alabama, in September, 1854; that the 
complainant at that time owned and possessed, as her 
separate estate, personal property to the value of $30,000; 
that the defendant, soon after the marriage, purchased a 
valuable tract of land at an administrator’s sale, and took 
the title to himself, though the purchase-money (nearly 
$12,000) was paid out of the complainant’s separate 
means; that the complainant then filed a bill in chancery 
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against him, to compel a divestiture of the legal title to 
this land; that the defendant shortly afterwards aban- 
doned her, ‘declaring that, as an honorable man, he 
could not live with her any longer’; that he removed to 
his own plantation, about four miles distant from the 
place where he and the complainant had been living, and 
carried with him an infant daughter, the only child of 
the marriage, together with a, great many articles of 
household furniture, provisions, and plantation utensils, 
which had been purchased with. the complainant’s money; 
and that he placed an overseer on the plantation where 
the complainait was left, for the purpose of watching 
and annoying her, An answer under oath having been 
waived by the complainant, the defendant's answer was 
not sworn to. Ife admitted the marriage as charged, and 
that the complainant then had about twenty slaves, which 
went into his possession; that he purchased a tract of 
land as alleged in the bill, and took the title in his own 
name, but not that the purchase-money was paid with 
the complainant’s funds. He further admitted that he 
did abandon tlie complainant at the time specified in 
her bill, and then deciared to her that, as an honorable 
man, he could not live with her any longer; but he al- 
leged that his reason for thus acting, as-the complainant 
well knew, was the conviction that she was unfaithful to 
him; and he detailed some of the circumstances which 
had forced this conviction on his mind. He admitted, 
also, that he had carried with him the only child of the 
marriage, and many articles of personal property; ,.but 
insisted that he had a right to do so, and that none of 
the property taken belonged to the complainant; and he 
denied that he had been guilty of any improper conduct 
as trustee of the complainant’s separate estate. 

On final hearing, on pleadings and proof, the chancel- 
lor held, that the defendant’s charge of infidelity on the 
part of the complainant was not sustained by the evi- 
dence; but that his voluntary. abandonment of her, 
coupled with his false accusation against her chastity, 
was not sufficient, under the statute, to justify his remo- 
val from the office of trustee of her separate estate; and 
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he therefore dismissed ‘the bill, at the costs of the com- 
plainant’s next friend. 
The chancellor’s decree is here assigned as error. 


Auex. & ‘Jno. Wurre; for appellant.~The husband’s 
statutory rights in‘ and to the wife’s separate estate pre- 
sent an anomaly in the law. As trustee and husband, he 
is entitled. to manage and control the corpys of her prop- 
erty, and to reeeive the rents, income and profits thereof; 
not absolutely as his own, because they are not subject 
to his debts; and yet not simply as trustee, because he is 
not accountable to his cestii que trust. His rights and 
duties are fourided on the two-fold relation of husband 
and trustee. » The rents and profits of the wife’s estate are 
given to him, not.for his own benefit, but to enable him’ 
to provide for the expenses of the family. The law pre- 
sumes that the husband and wife live together, and the 
marriage contract is based upon this presumption. The 
duties pe husband, as the head of the family, can only 
be fulfilled while they are thus living together. He can- 
not properly provide for the wants of the family, when 
he has dissolved the family relation. He cannot protect 
and take care of the wife, as by law bound to do, when 
he has voluntarily abandoned, and is living separate and 
apart from her. When he has thus abjured all the duties 
and obligations of the marriage relation, he no longer 
has the power, even if he had the will, to manage and 
control the wife’s separate estate as the law intended he 
woald; and when his abandonment is caused by an 
unfounded jealousy, as shown in this case, it is to be pre- 
sumed that he has not the will, even if he had the ability. 
A voluntary abandonment of the wife, coupled with a 
false accusation against her chastity, shows such moral 
perversion and bad faith on the part of the husband, as 
renders him unfit to be her trustee. 


Byrp & Morean, contra.—The eee’ contains no evi- 
dence impeaching the defendant’s capacity or compe- 
tency to act as trustee of his wife’s separate estate. He 
is shown to be a prudent and discreet manager, and has 
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been guilty of no misconduct whatever in relation to the 
wife’s property. His voluntary abandonment of the wife, 
after it has continued three years, will be good cause of 
divorce in her favor, and thus remove him from the of- 
fice of trustee. But, until the expiration of that period, 
he has the locus penitentie—an opportunity to test the 
truth of hissuspicions. If his suspicions are well founded, 
the abandonment was justifiable and proper; and if the 
admissions of the answer are sufficient to establish the 
fact of abandonment, they ought also to be held sufli- 
cient to prove the cause of that abandonment. 


A. J. WALKER, C. J.—The pleadings and proofs in 
this case compel. us to decide, that the defendant aban- 
doned the complainant without reasonable cause; that 
the abandonment was a deliberate act; that it is perma- 
nent, and that there is no prospect that the defendant 
will at any time hereafter admit the complainant into his 
society as his wife. Upon these facts alone we decide, 
that the defendant should be removed from the position 
of trustee for his wife. 

The causes prescribed in the statute, for the renioval 
of the husband as the trustee of a wife having a separate 
estate,‘are, that from imbecility, intemperance, or some 
other cause, he is incapable of, or.unfit for, the discreet 
management and control of the separate estate.—Code, 
§§ 1994, 1995. The unfitness for the management of the 
separate estate must be defined with reference to the nature 
of the trust, and to its purposes. The management ef a 
married woman’s separate estate, which the law contem- 
plated, does not have relation alone to the control of the 
property; but it has relation also to the purposes to be 
subserved by the trust. It is true this court has held, 
that by virtue of the husband’s exemption from account- 
ability for the,rents, income and profits of the separate 
estate, he is clothed with aright to such rents, income 
and profits while he remains trustee, even including the 
crop ungathered at the wife’s death._—Weems v. Bryan 
and Wife, 21 Ala. 302; Manning v. Manning, 24 ib. 386; 
Whitman v. Abernathy, 32 7. 154; Bennett v. Bennett, 
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34 Ala. 63. But, in bestowing this right upon the 
husband, the law does not’ consult his interest alone. 
That it does not, is shown by the fact, that on account of 
imbecility, which may arise from no fault, and may in- 
erease his wants, he is liable to be deprived of the rents, 
income and profits, as a consequence of his removal as 
trustee. It is also shown by the fact, that the rents, in- 
come and profits are not subject to the payment of the 
hyusband’s debts. The legislature, in making the exemp- 
tion from liability for the husband’s debts, certainly did 
not look glone to his benefit. It would be a strange 
anomaly in legislation, if the husband has been clothed 
with a right to the entire igcome of the wife's property, 
exempt from liability to his debts, for no purpose beyond 
the bestowment of a peculiar boon upon him. But, fur- 
thermore, the peculiar language of the statute is indica- 
tive of an ulterior purpose. It first declares, that the 
property is the wife’s separate estate; it then vests it in 
the husband as a trustee, and proceeds to declare, not that 
the income belongs to the husband, but that he shall not 
be required to account for it. The’ husband, therefore, 
holds the property as trustee, and is entitled to the income, 
merely because he is not required to account for it as 
trustee. It is a fair inference from these provisions, that 
the husband is not vested with a title in his own right, 
for any space of time, to the wife’s separate estate; that 
the law has permitted hit to receive the income, with 
the purpose that he might, as the head of the family, 
haye the means of maintaining that family, and has made 
it free from liability to debts, in order that his misfor- 
tunes or thriftlessness.should not prevent the accomplish- 
ment of the purpose. This view of the purpose of the 
legislature is strengthened by the section which makes 
the corpus of the property liable for articles of comfort 
and support of the household. This section, in allowing 
the corpus of the property to be sold for the support of the 
family, and the income to the husband ‘to be thus entirely 
eut off, clearly makes the husband’s right subordinate to 
the great purpose of providing a maintenance for the 
family. 
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It is true, the statute has not, in terms, declared the 
purpose of relieving the husband from liability to account 
for the rents and profits, and has provided no specific 
mode of compelling the husband to respect that purpose 
in appropriating the income. From the nature of the 
thing, such an obligation must be left to be enforced by 
the sense of conjugal and parental duty and affection. 
The law has aimed to place in the hands of the husband, 
whose wife has a separate estate, tle means of maintain- 
ing the family, and has freed him from all restraint, and 
left him untrammeled to exercise his authority and dis- 
cretion as the.head of the family, by saying that he shall 
not be questioned in law asg#to those means. The only 
guaranty, besides the affection of the husband and father, 
that. the husband will make a proper disposition of the 
income, is found in the remedy which the law gives 
against the husband, and against the corpus of the sepa- 
rate estate, for necessaries supplied to the family. 

As the income is given to the husband in order that he 
may out of it support the wife and children, exercising 
the discretion and authority which pertains to the head 
of the family; and. as the income is placed in his hands 
as trustee for that purpose, he becomes an unfit instru- 
ment for the accomplishment of that purpose, when, with- 
out adequate cause, he separates himself from his wife, 
ceases to be to her a husband, and becomes to her a per- 
petual alien and stranger. The husband who has perma- 
nently abandoned his wife, and has a fixed and unrelent- 
ing purpose to subject her to perpetual exclusion fgom 
his society, is not fit to receive the income of her separate 
estate, in order that he may, as her husband, with the 
discretion and authority of a husband,—an authority 
tempered and guided by affection,—mainutain her and 
her children. How can he, separated from her, not abid- 
ing upon the same premises, not seeing her, or commu- 
nicating with her, know her wants and prudently meet 
. them? 

The husband, in his capacity of trustee, is also charged 
with the duty of joining with his wife in the sale and 
conveyance of the property of the separate estate. The 
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law designed that there should bea union of the judg- 
ments of the two in the acts of selling and eonveying the 
property. In the attitude which the husband has as- 
sumed towards the wife, it 1s impossible that this purpose 
of the law can be carried out. It may be that the inter- 
est of the senarate estate may require that many articles 
should be sold; but how could the consultation, the 
union of purpose, and concert of action, contemplated by 
the statute, be secured in such a case? 

Furthermore, the husband has the discretionary au- 
thority to use the proceeds of the sale of the wife’s sepa- 
rate estate in such manner as. is most beneficial for the 
wife. The husband, in thi case, is not fit to judge what 
would be most beneficial to his wife. He can not know 
her wants, and, if he did, his complete alienation from 
her has unfitted him for the exercise of such a guardian- 
ship over her. 

An examination of the previous decisions of this court, 
in reference to the removal of the husband as trustee, 
will show that the precise point of this case has not been 
heretofore decided; yet the tendency of the decisions is 
to the conclusion which we have attained in this case. 
Smyth v. Oliver, 31 Ala: 39; Fisk v. Stubbs, 80 Ala. 335; 
Andrews v. Andrews, 28 ib. 432; Bryan v. Bryan, 85 76. 290. 

The decree of the chancellor is reversed, and the cause 
remanded, for further proceedings pursuant to the forego- 
ing Opinion. ' 


& 





COX, BRAINARD & CO. vs. KEAHEY. 


[ ACTION AGAINST OWNERS OF STEAMBOAT FOR NEGLIGENCE. | 


1. Liability of master for willful act of servant.—The owners of a 
steamboat are not liable for damages resulting from a collision 
caused by the willful act of their servants and agents in charge of 
the boat. 
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Appeal from the. City Court of Mobile. 
Tried before the Hon. Atpx. McKinstry. 


Tuts action was brought by George W. Keahey, against 
Cox, Brainard & Co., to recover $800, as the complaint 
alleged, ‘for damages done to plaintiff, by collision with, 
and running into a raft of spars and staves, belonging to 
plaintiff, by the steamboat Sallie Carson, the property of 
defendants, in the month of December, 1857; such col- 
lision being produced by the negligence, want .of care, 
and want -of skill of the defendants’ servants, then and 
there haying the charge and management of said steam- 
boat.””. The defendants. pleaded not guilty. “On the 
trial,” as the bill of exceptions states, “the plaintift 
proved that, in December, 1857, a raft of spars, belonging’ 
to him, was floating down the Tombigbee river, with 
several hands on board, when it was run into by the steam- 
boat Sallie Carson, which was coming up the river;.that 
seven or eight of the spars, the value of which was 
proved, were lost by the collision; that said steamboat be- 
longed to the defendants at that time; that the collision 
occurred in the morning, soon after sunrise; that the 
ratt was in its proper place, about the middle of the river, 
with ample room on either side for the steamboat to pass 
without touching it; that the steamboat hove in sight 
several minutes before the collision, and, when first seen, 
was some two or three hundred yards distant from the 
raft; that she did not ring her bells to stop her engines, 
or check her speed, until she was on the raft; thatishe 
was hailed by the persons on the raft to keep off; that 
she struck the raft with great violence, and did not stop, 
after the collision, to inquire what damage had been done. 
One of the plaintiff’s witnesses was asked, on cross-ex- 
amination, if the collision’ was caused by the willful act 
of the officers in charge of the steamboat; and answered, 
that he did not know, but it seemed so to him. After 
the court had given its main charge to the jury, the de- 
fendants’, counsel asked the court to instruct the jury, 
that the defendants, as owners of the steamboat, were not 
liable, if the collision was willfully caused by the acts of 
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their agents or servants. The eourt refused this charge, 
and instructed the jury, that the defendants were liable, 
although the collision was intentionally caused by those 
in charge of the steamboat.” The refusal of the charge 
asked, and the charge given, to each of which the de- 
fendants excepted, are now asigned as error. 


Gero. N. Stewart, for appellants.—In the matter of 
the instructions to the jury, the court erred im two re- 
spects. In the first place, the complaint alleging only a 
liability arising from the negligence of the defendants’ 
servants, a recovery could not be had on proof of a 
willful act, on account of the variance. In the second 
place, if the complaint had alleged the willful act as the 
cause of the damage, no recovery could have been had, 
because the master is not responsible for the willful torts 
of his servants.—Edwards on Bailments, 318-19; Story 
on Agency, §456; Wright v. Wilcox, 19 Wendell, 543; 
2 Kent’s Com. 283-4; Gordon v. Rolt, 4Exch. 365 ; Shar- 
rod v. Railway Co., ib. 580; 24 Conn. 40; McManus v. 
Crickett, 1 Hast, 106; Richmond Turnpike Co. v. Van- 
derbilt, 1 Hill’s (N. Y.) R. 480; Redfield on Railroads, 
384, 381, 365; Lindsay v. Griffin, 22 Ala. 629; Blackburn 
v. Baker, 1 Ala. 173. 


Mannine & Wanker, contra.—1. The defendants, as 
owners of the steamboat, are liable for damages sustained 
by the collision, although it may have resulted from the 
willful act of the pilot, if he was acting: at the time in 
the situation-in which they had placed him, and in the 
course of a voyage which he was making’ in their service. 
Phila. & Reading Railroad Co, v. Derby, 14 How. (U.8.) 
468, 486; Sleath v. Wilson, 9 C. & P. 607;. Vicksburg & 
Jackson Railroad Co. v. Patton, 31 Miss. 156, 197; Rail- 
road Co. v. Keary, 3 Ohio St. 201-9; Redfield on Rail- 
roads, 281, note; Joel v. Morrison, 6 C. & P. 501. . 

2. If the general rule be as. contended by appellauts, 
high reasons of public policy require that. an exception 
should be made as to railroad and steamboat companies, 
who enjoy a monopoly of trade, whose servants are en- 
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trusted with a most powerful and dangerous agent, and 
who might entirely escape liability. by the employment 
of reckless and insolvent persons. 

3. The charge asked was abstract. 


+ STONE, J.—In the leading case of McManus v. Crick- 
ett, (1 East, 106,) Lord Kenyon reviewed the earlier deci- 
sions, and, among other things, declared, that “if I com- 
mand my servant to distrain, and he ride om the distress, 
he shall be punished, not I.” “When a servant quits 
sight of the object for which he is employed, and, without 
having in view his master’s orders, pursues that which his 
own malice suggests, he no longer acts in pursuance of 
the authority given him, and his master will not be answer- 
able for such act.” 

This case has been regarded as an authority for the fol- 
lowing propositions: 1st. When the servant is in the per- 
formance of his master’s orders, or authorized acts, and, 
in the doing thereof, conducts himself so negligently or 
unskillfully that injury results to another or his goods, 
then the doctrine of respondeat superior applies; aud the 
master will be liable in an action on the case. 2d, That 
for the acts of the agent or servant, willfully and inten- 
tionally done, without the command or authorization of 
the master, the servant is liable, and the master is nvt. 

These principles are asserted in the following authori- 
ties: Story on Agency, § 456; 2 Kent’s Com. m. pp. 259, 
260; Addison on Contracts, 635; 1 Smith’s Lead. Cases, 
(notes by II. & W.,) 560; Foster v. Essex Bank, 17 Mass. 
479; Edw, on Bailments, 318-9; Angell on Carriers, 
§§ 541, 604; Wright v. Wilcox, 19 Wend. 843; Richmond 
Turnpike v. Vanderbilt, 1 HilPs(N. Y.) R. 480; Hibbard 
v. N. Y. & Erie R. R. Co., 1 Smith’s (N. Y.) R. 455, 467 ; 
Tuller v. Voght, 13 Ill. 277; Moorev. Sanborne, 2 Mich. 
519; McCoy v. McKowen, 26 Miss. 487; Ingram v, Atkin- 
son, 4 Texas, 270; Croft y. Alison, 4 B. & Ald. 590. 

The principles declared in McManusv. Crickett, supra, 
have been several times recognized, and, i some cases, 
made the basis of decision in this court.-—Blackburn v. 
Baker, 1 Ala. 173; Lindsay v. Griffin, 22 Ala. 629; 
Walker y. Bolling, i. 294; Kirksey v. Jones, 7 Ala. 622. 
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Influenced by these decisions, we feél it our duty to ad- 
here to the rule, and to reverse this case on the charge 
refused by the court. 

There was, at least, some evidence tending to show that 
the injury was caused by the willful act of these in charge 
of the steamboat; and it was the right of the defendants 
to have it passed on by the jury.—Hopper v. nog 
15 Ala. 457; Ala, & Tenn. R.R. v. Kidd, 29 Ala. 221, 227. 

Several distinctions, in cases of ‘master and satin, 
have been taken, some of which appear to us to be un- 
sound. We will not consider them in this opinion, as 
they are not necessary to’a correct decision of this case. 
None of them materially unsettle the great distinction, 
ruled in McManus v. Crickett, between those, injuries 
which are the direct result of intentional or willful fault 
on the part of the servant, and those which result from 
his mere carelessness, or want of skill. It seems to be 
well settled, that if the servant be in the performance of 
aduty entrusted to him, and, from a waut of either skill 
or diligence, injure another, it will not excuse the master 
or employer, even if the servant, in the matter complaind 
of, was acting contrary to instructions. Trusting the ser- 
vant in the given case, is an assumption by the master 
of all responsibility which results from negligence or want 
of skill in the servant. But this rule does not apply, 
when the servant actually wills and intends the injury, or 
steps aside from the purpose of the agency committed to 
him, and inflicts an independent wrong. Thus, if an 
oftilitr, having the’control and direction of asteam- -engine 
committed to him, willfully and intentionally perverts its 
immense power to the damage of others, he alone is re- 
sponsible; unless, perhaps, in case of want. of skill, or 
known recklessness of the servant, a question may arise 
as to the liability of one who employs such reckless or un- 
skillful servant. On the other hand, for all damage which 
is the result (not intended by the officer in ¢harge) of his 
want of skill, carelessness; or even recklessness, the doc- 
trine is, respondeat superior. 

In the following cases, no question was raised or con- 
sidered as to the responsibility of the master for willfal 
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or intentional torts committed by the servant. -The ques- 
tion was, whether or not the master was liable for injuries 
caused by the recklessness or unskillfulness of the servant, 

in cases in which the servant, though not ‘intending i ibju- 
ry; had nevertheless disregarded the instructions of the 
master, er even gone ogélues orders. Sugeh disregard of 
orders will not exeuse the master, unless the servant go 
further and intend or will the wrong done.—Phila. and 
Read. R. R, v. Derby; 14 How. (U. 8.) 465, 484-7; Sleath 
v. Wilson, 9 C. & P. 607; Joel v. Morrison, 6 C. & P, 501; 
Smith on Mas. and Sery. 151-2; Vicks, and Jack. R: R. 
v. Patton, 81 Miss. 166, 196-7; Redfield on Railways, 
380, 381; Parsons on Contracts, 86-7; Reeves’: Dom. 
Rel, 358 ; Railroad Co. v. Keary, 3 Ohio St. R, 201, 206-7. 
See also the following authorities; “Echols vy. Todd, 
20 Texas, 190; Mills v. Ashe, 16:'l'exas, 295 ; Hendérson v. 
Railroad Co., 17 Tex. 560; Luttrell v. Hayne, 8 Sneed, 20; 

Duggins v. Watenn, 15 Barber (Ark.) 118; Jones v. Glass, 

13 Ired. 305; Lowzy v. Ingram, 6 Mees. & Wels. 302; 

Hegeman v. Western R. R, Co., 16 Barb. (Sup., Ct.) 358. 

What we have said above is not intended to impair the 
liabilities of eommon carriers. , 

Whether somé of the principles ruled in . the case of 
McManus vy. Crickett, supra, should not be changed, so as 
to accommodate the relation of master and servant to the 
very useful, yet terrible motive agent, steam, ‘is a question 
not for us, nll for the legislature. 

Reversed and remanded. 





DURDEN vs. McWILLIAMS. 
[TRIAL OF RIGHT OF PROPERTY, IN SLAVE. | 


1. Competency of defendant in execution as witness for plaintifi—Under 
the Codé, (2 2302,) the’ defendant in execution is-a competent 
witness for the plaintiff, on a trial of the right of property. 

23 
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2:: Statute of fraads as to three years’ possession of personal progierty. 

. Section 1295.0f. the Code, as to. three years possession of personal 
property under a loan, being a re-enactment of the former statute, 
(Clay’s Digest, 255, 42,) i is nob confined,in its operation td posses- 
sions commenced or continued for three years since the Code went 
into effect; canséeqaently, to enable a creditor of the loance to 
subject the property tothe paymenit of hits debt{it is not necessary 
that-he should show three years. continuous possession before ‘the 
Code went into ‘effect, or three isi continuous possession since 
that time. 


. APPEAL from the Cireuit Court of Autauga. 
Tried before the Hon. A.A. CoLeMan. 


. 


Tuts was a trial’ of the right of ‘property ina slave, 
between Alex: K. McWilliams, plaintiff in execution 
agaitist Washington L. Durder, and. Gilly Durden as 
claimant. The plaintiff’s' judgment was rendered on the 
14th “April, 1854; an execution, issued thereon, was 
levied on the slave here in controversy on the 2d August, 
1854; and a claim to the slave was interposed by Mrs. 
Gilly Darden on the same day. The case was before this 
court at its June term, 1857, when the judgment of the 
circuit court was reversed, and the cause remanded.—See 
31 Ala, 206. The facts disclosed on thé second trial, and 
the riilings of the citcuit court thereon, are thus stated i in 
the bill of exceptions: 

“The plaintiff offered in evidence sha plantaioet against 
the defendant in execution, rendered on the Mth April, 
1854, together with the note on which said judgment 
was founded, given by said defendant on the 17th Febru- 
ary, 1853; proved the issue of execution on said judg- 
ment, and its levy on the slave Jim, here in controversy, 
in August, 1854; introduced proof tending to.show pos- 
session of said slave by said defendant in execution at 
the time of the levy, and, then closed. . The claimant 
then introduced evidence tending to show, that she raised 
said slave, and owned him in 1849; that she let said de- 
fendant in: execution, in 1849, ,have the labor of said 
slave, reserving to herself the right to resume the posses- 
sion when she pleased; that the slave: returned to her 
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possession every christmas afterwards; and that she re- 
sumed absolute control and possession of said slave in 
February, 1854, and kept’ him as hers until the Jevy of 
plaintiff’s execution. There was evidence, also, tending 
to show that'said deféndant in execution hired out said 
slave in 1850, worked him on his farm’ in 1851 and 1852, 
and hiréd him out again in 1852 and 1853. °° The plaintiff 
then offered -the defendant in .execution ‘asa witness. 
The claimant, objected to his competency. , The ‘court 
overruled the objection, and permitted him to testify ; 
andthe claimant excepted. 
“Thé claimant asked the court to charge the jury as 

follows: ‘That.in éonsidering the question of three years 
possession by the ‘defendant in execution, if they find 
that he had not acquired'three years continuous posses- 
sion up to’the 17th January, 1853, then they will consider 
whether’ he has had three ‘years continuous do8session 
since said 17th January, 1853; and if they find that’ he 
did not. have three years’ continuous possession prior to 
the 17th January, 1853, and has not had three years con- 
tinuous 'pésséssiow since that time, then they cannot find 
for the plaintiff, on the ground that the defendant in exe- 
cution had had three years continuous possession ' of*said 
slave, ‘and that the plaintiffs debt was contracted with 
him on the faith of that possession.” The court refused 
to give this charge, and the claimant exeépted.” 

The rulings of the court to which, as above stated, ex- 
ceptions were reserved, are now assigned'as error. 





Exmore & Yancey, for the appellant. 
Warts, Jupae & JACKSON, contra. 


R. W. WALKER, J.—Under the Code, (§ 2302,) it is 
not a sufficient reason for excluding a witness, that the 
effect of a judgment in favor of the party who introduces 
him would be to place him im a state of security. Tis 
competency depends upon the question, whether the ver- 
dict and judgment would be evidence-for him in another 
suit; and the test whether they would’ be evidence for 
him, is the inquiry, would they be evidence against. him, 
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if adverse to the party: introducing .him? In, other 
words, the witness ‘is.competent, unless the verdiet and 
judgment would be evidence for or against him in another 
suit, accerding as they may be for or against the party 
calling him.—Blakey. vs Blakey, 83 Ala. 618, and -éases 
cited. As a judgment ini favor of the claimant. would, 
as to the defendant im execution, be res inter alios acta, 
and, therefore, could not iti any subsequent suit be evi- 
dence against him, he was not incompetent. ; 

2. It is not. necessary that we should determine, 
whether there may not be, in some respects, @ difference 
between the provisions of the act of 1808, (Clay’s Dig. 
255, § 2,).and seetions 1294-5 of the Code, regulating the 
rights of creditors and purchasers of loanees who are 
suffered to retain possession: of personal property ‘for 
three years. For, however this may be, there is no-doubt 
that the provision which is made in,seetion 1295 of the 
Code, was fully embraced by the act of 1803. This sec- 
tion, therefore, simply: continues-in force a:principle em- 
bodied in, and is, to that extent, a re-enactment, rather 
than a repeal of, the former statute, Hence, itis,not to 
be confined in its operation to possessions commenceél or 
continued for three years after the Code went into effect, 
hut applies as. well to cases in which the three years pos- 
session by the loanee is made up in part of.time which 
elapsed before, and iw part of time which elapsed. after, 
the Code went into operation. ; 

Judgment affirmed: 





BOYNTON vs. McEWEN. 


[ACTION BY HEIR, AGAINST ADMINISTRATOR OF INSOLVENT ESTATE, FOR 
RECOVERY OF RENTS. |] 


1. Administrator's authority ‘to rent lands.—Under the provisions of 
the Code, (2 1787,;1751,) the administrator of an insolvent estate 
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may rent‘out-the lands belonging to the estate, and receive and 
hold the rents as assets; consequently, the heir cannot maintain 
an action against him to recover such rents. 


ApPEAL from the Circuit Court of Dallas, 
Tried before the Hon. Nar. Cook. 


Tris action was brought by the only child and heir-at- 
law of James A. McEwen, deceased, against Henry B. 
Boynton, who ivas the administrator of said decedent; 
and was ¢gommenced on the 14th October, 1858. The 
object of the suit’ was, to recover the rents of a certain 
house and lot in Cahaba, known as the “ Burnett house,” 
which. the defendant,as administrator de Janis non, had 
rented out, under an order of the probdte court, from the 
20th August, 1855, until the Ist February, 1858; which 
rents the defendant had received, and had expended, be- 
fore the institution of this suit, in the payment of debts 
and the expenses of administration. The defendant 
pleaded the ‘general issue, and the cause was tried on 
issue joined'on that plea. It appeared from the evidence 
adduced on the trial, that James A. McEwen, the dece- 
dent, died on the 12th October, 1853, being then the 
owner of said house and lot; that letters of administra- 
tion on his-estate were granted, on the 12th,November, 
1853, to William M. Lapsley, who, after reporting the 
estate insolvent in November, 1854, resigned his admin- 
istration in July, 1855; and the defendant was appointed 
administrator de bonis non on the 21st July, 1855. The 
decedent’s:widow brought an action against the adminis- 
trator, to recover the rents of the same premises; and, 
under'the rulings of the cireuit court, recovered a judg- 
ment for the rents réceived by the defendant within three 
years after the decedent’s death. From this judgment 
the defendant took. an appeal, and the appeal was pend- 
ing before the supreme court when the trial was had in 
this case in the circuit court. On the evidence in this 
case, all of which is set out in the bill of exceptions, the 
court charged the jury, that the plaintiff was entitled to 
recover ; to which the defendant excepted, and which he 
now assigns as error. 
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D, W. Baring, .with.Gno. W. Gavin, for appolitnt. 
Byrp & Morean, contra. 





A. J. WALKER, C, J.—The defendant, being the 
administrator of an insolvent estate, rented out the land 
of. the estate at public-auction,' until it was sold under a 
mortgage, given by his intestate, and appropriated the 
money received for rent to the discharge of the debtsand 
expenses of administration. ‘Fhe heir sues in this,case to 
‘recover the rent so collected and paid over; and we de- 
cide that the action carinot be maintained. — 

The Code, in ‘section 1737, devotes'the w hole property 
of the decedent, with the exceptions specified in section 
1738, to the payment of his debts; and, in section 1751, 
authorizes the representative to rént the lands of the de- 
ceased at public auction, and declares the proceeds of the 
renting to be assets of the estate. The authority to rent 
is not here confined to solvent estates; and there is 
nothing whatever in the Code, from w hich, such restrietion 
of the authority can be inferred. Before the .Code’ was 
adopted, the authority, to. rent applied only where the 
estate was solvent.—Vatton v..Craw, 26 Ala. 426; Long 

yr. McDougald, 23 Ala. 413; also, Bank.v. Fry, 23 Ala. 
770. The statute of 1839,.which then gave the authority 
to-rent, was not materially different ftom the law now in 
force.—Clay’s Digest, 199, $37. If this court had, be- 
fore the adoption of the Code, construed that statute so 
as to confine its authority to the renting of lands of sol- 
vent estates, it. would have been our duty to regard the 
re-enactment of the substance of the statute as an adop- 
tion of the construction .previously given toit, and to 
have followed that construction. But it is clear that the 
confinement of the authority. to rent to solvent estates 
was not the result of ‘a construction of the act of 1839, 
but was the necessary effect of the act of 1822, which 
made a failure to apply for leave to sell the land of an in- 
solvent estate equivalent.to the. perpetration. of a devas- 
tavit.—Clay’s Digest, 198, §27. This last named statute 
was regarded as.imperatively requiring the representative 
to obtain an order and sell the land, when the,estate was 
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insolvent; and being so understood, it necessarily pro- 
hibited a renting. That statute, not being carried into 
the Wode, is repealed. The ground upon which the au- 
thority to rent the land of. an iisdlvent estate was denied, 
is thus removed; and we thus have a rather significant 
indication of an intent to change the law. We certainly 
have now a general authority to rent, unqualified by any 
other statute; and no reason occurs to us why an excep- 
tion as to the lands‘of:insolvent estates should be inferred. 
There are cogent reasons why the.authority to rent should 
apply to insolvent estates. The title to the land may be 
involved in litigation, which would rendera speedy sale 
imprudent. The application to sell may. itself give rise 
to a protracted suit, pending which it would be expedient 
to rent out the land, Or a controversy, as to the amount 
of debts to be paid; may reuder,it probable that a sale of 
the entire land will not. be necessary, and make it greatly 
to the interest of the heir.that there should be a postpone- 
ment ef.the sale and an intermediate renting. »Other 
contingencies*.may arise in which .a renting would be 
proper. We think,.therefore, that there is’ .no_ reason, 
growing out of the insolvency of the estate itself, for 
denying the authority to rent the land belonging to it; 
and we think the statute, in the legitimate force of its 
terms, bestows the authority, while it is unqualified by 
any other provision of our present system. 

The judgment of the court below is reversed, and the 
cause remanded: 





SCOGGIN vs. BLACKWELL. 


| ACTION ON OPEN ACCOUNT FOR WORK AND LABOR DONE. | 


1. Statute of frauds as to contract not to be performed within one year 
A verbal contract for the performance of services as an overseer 
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for the term of twelve months, to commence at ‘a’ future day, is 
void under the statute of frauds, (Code, 21551, subd: 1;) and a 
partial per formance of it, coupled.with a discharge without cause, 
will not enable the party to recover the stipulated wages after the 
termination of the tively e months: 


AppgaL from the Circuit Court of Dallas. 
Tried before the Hine. Nat. Coox. 


~ Tuts aetion was brought by kleaenditer Scoggin, against 
Francis M. Blackwell, to recover the sum of $850, al- 
leged to be “due'by account on the Ist’ January, 1859, 
for work and labor done by plaintiff for defendant, at his 
request, as’ an overseer, during the’ year 1858” and was 
commenced on the 6th April, 1859. The defendant 
pleaded non assumpsit, the statute of frauds, former ré- 
covery, and payments “On the trial,” as the bill of ex- 
ceptions states; “the plaintiff proved that in Deeember, 
1857, the defendant employed him as an overseer for the 
year 1858, at the sum of $800 for said year; that the con- 
tract was verbal, and not in writing; that he entered into 
the defendant’s service, as such overseer, on the 1st Janu- 
ary, 1858, and discharged his duty as such for twelve 
days, when the defendant discharged him without sufli- 
cient cause. ‘Upon this evidence, the court charged the 
jury, that the contraet for said services was void under 
the statute of frauds, and that the plaintiff could not 
recover on said contract, tllough he might recover for the 
twelve days’ service. The plaintiff excepted to this 
charge, and requested the court to instruct the jury, 
‘that although said contract, when made, was void under 
the statute of frauds; yet, if such contract was made, 
and the plaintiff afterwards entered into the defendant’s 
service at the time provided for therein, and the evidence 
satisfies them that he entered into.such service under the 
same terms set forth in said contract, and that the de- 
fendant then so understood the matter, and accepted the 
service with such understanding, and turned the plaintiff 
off without good cause, then he is bound by the contract 
as much as if it were in writing.’ The ‘court refused to 

















JUNE TERM, 1860. 353 


Scoggin v. Blackwell!. 








give this charge, and,the plaintiff excepted.” In conse- 
quence of these rulings of the court, the plaintiff took a 
nonsuit, which he now moves to set aside; assigning as 
error the charge given, and the refusal of the charge re- 
quested. 


Gro. W. Gaytz, for the appellant, contended, that par- 
tial performance by the plaintiff, until discharged without 
cause, entitled him to recover the entire wages stipulated 
after the termination of the year, although the contract 
was void under the statute of frauds; citing the following 
authorities: Rake’s Adm’r v. Pope, 7 Ala. 161; Danforth 
v. Laney, 28 Ala. 275; 6 Vermont, 383; 2 Rawle, 53; 
3 Watts &S. 56; 3-J. J. Mar. 489: 13 Pick. 1; 4 Bing. 
309; 4 Conn. 568; 10 Wendell, 436; .7 Barn. & Cr. 73; 
1 Fairf. 40, c 


Pettus, Peauss & Dawson, conira, cited Crommelin v. 
Thiess, 31 Ala. 412; Drummond v. Burrell, 138 Wendell, 
307; Boydell v. Drummond, 11° Hast, 155; Chitty on 
Contracts, 68; Browne on Statute of Frauds, 291-92. 


STONE, J:—The contract in the present case was oral, 
entered into in the month of December, 1857, by which 
the plaintiff bound himself: to serve the defendant im the 
capaeity of overseer, for and during the year 1858. By 
the very terms of the contract, it was not to be com- 
pletely performed within one year from’ the making 
thereof. So’ long as the contract.remained executory, no 
action could be predicated upon it for its breach or non- 
performance.—Code, § 1551, subd. 1; Browne on Stat. 
Prauds, 292; Chitty on Contr. 67-8; Crommelin -v. 
Thiess, 31 Ala. 412; Boydell v Drummond, 11 Kast, 142, 
155; Drummond v. Burrell, 13 Wendell, 307; Craig v. 
Vanpelt, 3-A. K. Mar. 489; Philbrook v. Belknap, 6 Ver- 
mont, 883. 

The ruling of the circuit court is correct, and its judg- 
ment is aflirmed. 
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CALLOWAY vs. GILMER. 


[BILL IN EQUITY BY INFANT HEIRS, TO SET ASIDE PURCHASE BY EXECUTOR 
AND GUARDIAN AT HIS OWN SABB.| 
‘ 


1. Purchase by trustee at his own sale; when set aside ia equity.—The 
defendant having matried the complainants’ mother, who was at 
the time their guardian by.appointmént from the probate court, 
and also executfix of their deceased father’s will; and having 
afterwards procured from the probate court, as executor in right 
of his wife, an order for the sale of the ,decedent’s real estate, 
which was devised to the complainants jointly with their mother; 
and having himself become, through an agent, the . purchaser at 
the sale,—the sale was set aside at the instance of tlré’.infant de+ 
visees, although no fraud, unfairness, or inadequacy of price was 
shown. 


Appgat from the Chancery Court at Montgomery, 
Heard before the Hon. Wane Keys. 


Tue bill in this case was filed,,on the 31st May, 1858, 
by Peachy R. Gilmer.and Fleming M,. Gilmer, infants 
suing by their next friend, against Willis. Ri Calloway, 
Mary, E. Calloway, his wife, Samuel B. Marks, Ff. W. 
Jordan, and Jere. Lamar ; and sought to set aside a sale 
of certain real estate, which was made by said Calloway 
and wife, as executor and executrix of the last will. and’ 
testament of. Robert G. Gilmer, deceased, under an order 
of the probate court, on the 4th December, 1854. The 
complainants were the-only children and _ heirs-at-law of 
said Robert G.-Gilmer, who died in the early part.of the 
year 1853, and by whose last will: and testament, which 
was duly admitted to probate after his death, the lands 
now in controversy were devised, in the event of the 
second marriage of his widow, to her and the complain- 
ants, to be divided equally among them. The testator’s 
widow duly qualified as executrix of his will, and also as 
guardian of the complainants, and afterwards married the 
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defendant Calloway. In September, 1854; Calloway and 
wife, as executor and executrix, procured from, the pro- 
bate court an order for the sale of the: lands,:on the 
ground that they couldnot be equitably divided among 
the devisees, At.the sale, Jere. Lamar became the: pur- 
chaser, under an agreement with Calloway that he would 
buy it forthe latter. The sale was confirmed by the pro- 
bate eourt; and the executor‘and executrix were ordered 
to make: a deed :to Lamar, who was reported by them to 
be the highest and best bidder, and to have paid: the pur- 
chase-money ; and a conyeyance was accordingly exeeuted 
by them to Lamar, who, on the 19th December, 1855, 
conveyed’ the lands, by deed without warranty, to Callo- 
way. No part of the purchase-money was in, fact paid 
by Lamar; but Calloway and wife, on settlement with the 
probate court as executor and executrix, were charged 
with the whole amount, while the complainants’ portion 
was decreed to them as guardians. Marks and Jordan 
were joined as defendants, on the ground that Calloway 
had resold a portion of the land to each of them, at an 
advanced price. . ' 

On final hearing, on pleadings and proof, the chancel- 


‘lor dismissed the bill -as to the defendant Marks; con- 


firmed the sale by Calloway to.Jordan, ag. if made in trust 
for the:complainants; set aside Calloway’s .sale and pur- 
chase of the lands remaining, unsold by him, and ordered 
a reference of the matters of account,—direeting the 
master to echorge Calloway with two-thirds of the rents 
of the entire traet of land, up to the time of his-sales to 
Marks and. Jordan respectively, and with two-thirds of 
the purchase-money received by him from them; and to 
credit him with the anmiount paid for taxes on the lands, 
and with the value of permanent. improvements. erected 
by him. From this decree Calloway now appeals, and 
here assigns it as error. 


Warts, Jupgs & Jackson; for appellant.—1. Calloway, 
being executor in right of his wife, and thereby having 
an interest in the testator’s estate; had the right to pur 
chase at hisown sale.—Brannan v. Oliver,2 Stewart, 47; 
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Saltmarsh v. Beene, 4 Porter; 283;.McLane v., Spence, 
6 Ala. 894; Julian v. Reyrfolds,; 8 Ala. 681; McCartney 
v..Calhoun, 17 Ala. 301; Charles v. Dubose, 29 Ala. 367. 
No fraud or ‘unfairness ‘in: the sale is asserted, and the 





proof shows that: the lands brought. their full market 


vatue at the time. 

2. The fact that Calloway; at the time of the sale, was 
guardian of thé complainants in right of his wife, cannot 
affect his right to purehase at the sale. He made the 
sale as. executor, and not as guardian; and no part of the 
lands had then been assigned or set apart to the com- 
plainants, er to Calloway and wife as their guardians. 
Where the offices of executor and guardian are united in 
the same person, he holds the estate in his hands as ex- 
ecutor, and does not. hold anything as guardian which is 
not separate from the assets of the estate, or placed to 
his account as guardian.—Davis v. Davis, 10 Ala, 209- 
300. 


SarroLp & ARRINGTON, contra.—It is admitted, that the 
sale was made by Calloway and wife as executor and ex- 
ecutrix; and that all the formalities of the statute, regu- 
lating sales by executors and administrators, were com- 
plied with; but it is insisted,- that’ Calloway -has not 
brought himself witliin the exception to the general rule 
established hy several decisions of this court, on the su- 
thority of Brannan v. Oliver, 2 Stewart, 47. Although 
that case has never been overruled, its correctness bas 
been frequently questioned, and:an intention declared not 
to extend’ the exception to the general rule which forbids 
a purchase by a trustee at his own sale—McCartney v. 
Calhoun, 17 Ala. 8303; Andrews v. Hobson, 23 Ala. 236; 
Montgomery v. Givhan, 24 Ala. 585; Saltmarsh v. Beene, 
4 Porter, 283. 

1. Calloway did not have such an interest in the estate 
or lands as, under the established exception, authorized 
him to purchase at his own sale. His only interest was 
as husband and trustee of the testator’s widow, to whom 
the lands were devised jointly with the complainants, 
and whose interest therein belonged tothe corpus of her 
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separate estate. He is.within neither the letter nor the 
reason of the exception. | 

2. The exception has never been extended to sales of 
realty; and the early cases-in Virginia and Kentucky, on 
which it was at first partly based, lfave been since over- 
ruled, so far as regards sales. of real estate.-—Moore v. 
Hilton, 12 Leigh, 28; Bailey’s Adm’r v. Robinson, 1 Grat- 
tan, 4; Grider v."Payne, 9 Dana, 188. In South Carolina, 
the exception never has been extended to.sales of real 
estate.—Stallings v. Freeman, 2’Hill’s Ch. 401-09. 

3. The evidence shows that the land did not bring its 
full value at the sale. The average price per acre was 
$7 98; while the complainants’ witnesses fix the average 
value at $9 68, and. the defendant’s at $8 50; making a 
difference in the aggregate of over $1,000, according to 
the defendant’sown witnesses. Moreover, it appears that 
the purchase was not made with Calloway’s own means 
or credit, and that neither he nor Lamar ever paid any- 
thing.—McCartney v. Calhoun, 17 Ala. 804; Julian v. 
Reynolds, 8 Ala. 680; Montgomery v. Givhan, 24 Ala. 
584; Mosely v. Lane, 27 Ala. 

4, In:considering the validity of the defendant's pur- 
chase, he is not to be regarded in the capacity of executor 
only; being at the time, by virtue of his marriage, the 
guardian of the complainants jointly with his wife.—Car- 
liste v.' Tuttle, 30 Ala. 613. As guardian, it was his duty 
to represent and protect the interests of his wards; and 
he could not become the purchaser of their property, 
either ‘at a judicial sale under, adverse process, or at a 
sale made by himself in another capacity.—Chapin v. 
Weed, 1-Clarke’s Ch. 464 ;. Everton v.. Tappan, 5 John. 
Ch. 498; Campbell v. Johnson, 1 Sandf. 148; Torrey v. 
Bank of Orleans, 9 Paige, 653; 7 Hill, 260; 7 Watts, 
412; 7 Gill & John. 25 2 Gill, 164; 9 Paige, 288. These 
authorities establish the proposition, that the disqualifi- 
cation attaches ‘to the fiduciary character, independent of 
the mode: of sale. 





R. W. WALKER, J.—No principle is more firmly 
established in.the equity jurisprudence of this country, 
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than that a purchase by a-trustee, for his own benefit, at a 
sale of the trust property, is voidable atthe option of the 
cestui que trust, and willbe*set aside, if application for 
that purpose be made in a reasonable time ; and it makes 
no difference in the application of the rule, whether the 
purchase’ be direct or indirect, ‘in person or through an 
agent, or by the medium of.a-person who subsequently 
reconveys to the trustee.—Davone'v. Fanning, 2 Johns. 
Ch. 252; Cunningham v. Rogers, 14 Ala. 147; MeCart- 
ney v. Calhoun, 17 Ala. 301; Andrews v. Hobson, 28 Ala. 
219;.Montgomery v. Givhan, 24 Ala, 584; Charles v. 
Dubose, 29 Ala. 369; 1-White & Tudor’s Lead. Cases, 
(3d ei 209, 212, and cases cited. 

To this eminently wise and conservative principle, the 
previous deeisions of this court require us to recognize a: 
single exception—that is, that such executors and admin- 
istrators as have an interest in.the. property sold, may pur- 
chase at a sale of the goods of the estate, provided there 
is no unfajrness; and the property is exposed to sale in 
the ordinary mode, and under such cireumstances as will 
command the best price.—Brannan v. Oliver, 2 Stewart, 
47; Saltmarsh v. Beene, 4 Porter, 283, 295; McLane v. 
Spenee,6 Ala. 894; Julian v. Reynolds, 8 Ala. 680, 683 ; 
McCartney v. Calhoun, 17 Ala. 3015 Andrews vy. Hob- 
son, 23 Ala. 285-6; Montgomery v. Givhan, 24-Ala, 579, 
584-5; Charles v. Dubose, 29 Ala. 871. The existence 
of: this exception has, more than onee, been regretted by 
our predecessors, ‘and -a determination manifested to ex- 
tend it no further.—MeCartney v. Oathoun, supra; An- 
drews v. Hobson, supra; Montgomery v. Givhan, supra. 
We are not, however, disposed to assent to the argument 
of thé appellees’ counsel, that the right of the ‘executor 
or administrator who has an interest in the property sold, 
must be confined to personal estate; and in the view we 
take of this ease, we are relieved from. the necessity of 
considering, whether an executor or. administrator, whose 
wife is one of the legatees, devisees, or distributees of 
the property.sold, has such an -interest as brings him 
within the exception referred. to.. Before Calloway’s 
marriage with the widow, she had been appointed guardian 
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of the complainants; and the effect of’ her’ subsequent 
marriage was to make*her husband co-guardian, as_ well 
as co-executor with her, during the coverture.—Carlisle 
v. Tuttle, 30 Ala, 624. Hence, in considering the valid- 
ity of the purchase made by the appellant, he is to be 
regarded, not only in the capacity of executor, ‘but-also 
in his character as guardian of the complainants. 

The rule which holds the purchase of the trust property 
by a trustee to be voidable at theelection of the cestui 
quetrust, applies in all its force to guardians, and the dis- 
qualification attaches to the fiduciary character, independ- 
ent of ‘the mode of sale; the incapacity extending as well 
to judicial or other sales under ‘adverse . proceedings, as 
to those made by the guardian under his powers as such. 
Seott v. Freeland, 7 S. & M: 410; Patton: v. Thompson, 
2 Jones’ Kq. 285; 1 White & Tudor’s Lead. Cases. (3d. ed.) 
209, 218, 215-16, aud cases cited. Hence, the simple fact 
that the sale, at which Calloway purchased, was made by 
him as executor, and not as guardian, does not, of neces- 
sity, reliéve him from the influence of the disabling rule. 

It is said, however, that “when the offices ef executor 
and guardian are united inthe same. person, he holds the 
éstate in his “hands as executor, and-does not hold any- 
thing as guardian which-is not separate from the assets 
of the estate, or placed to his account. as guardian,” 
(Davis v. Davis, 10 Ala. 299+300;) and hence, it is argued, 
that the trust for complainants, with which the defendant 
was clothed in. his eapacity as their guardian, did not ex- 
tend to-the lattds sold: by him as exectitor, or in any way 
impair his right to purchase at that’ sale. But we think 
that the argument proceeds upon a mistaken view of the 
foundation’ and.extent of the rule which disables a trustee 
from purchasing the trust property. No person can be- 
come'a purchaser of an interest in property, where -he 
has a ‘duty to perform which is inconsistent’ with the 
character of @ purchaser; .in other words, where a person 
stands in the situation of a trustee for others, and bound 
as such to protect’ the general interests of these for whose 
benefit the trust was created, in regard to thé subject of 
the sale, he is incapacitated from purchasing for-his own 
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benefit, no matéer by whom, or, under what proceeding 
the sale is made.—Torrey v. Bank of Orleans, 9 Paige, 
650, 763 ; 1 White & Tudor’s Lead. Cases, (3d ed.) 209-10, 
215, 92; Van Epps v.‘Van Epps, 9 Paige, 238, 241. 

If Calloway had made the sale as guardian, no onecan 
doubt that it would be set aside. » We do not see any 
sound principle, on which the mere fact that he sold as 
executor, and’ not.as guardian, can: be held to change the 
result. The property sold was none the less the property 
of his wards, because it was in‘his hands as executor, and 
not, as guardian., The proceeds of the sale. were,’ as he 
knew, a part of the fortune of his wards, and destined to 
pass into his possession as their guardian. It was the 
interest of his wards, as he well knew, that the property 
should bring the highest price which could be obtained 
for. it; whilst it was his interest.as a ‘purchaser, buying it 
on his own account, to bid it in at,the-lowest sum for 
which he. could get it. Benefit to the guardian, and in- 
jury to his wards, would thus keep even pace, Surely, 
that is a low view of the legal duty of. a guardian, which 
would authorize him to place himself in a situation 
where it becomes his personal interest that the property 
which belongs to his wards should,be sold at.a price be- 
low its real value, The very object of the disabling rule 
is to preyent any such conflict between the fiduciary du- 
ties and personal interest of the. trustee. 

Again; the defendant, as executor, had as many advan- 
tages of superior information as to thesituation and value 
of the land,..amd as’ much control of the sale, as he 
would have had if the property. had been held and sold 
by him as guardian. The superior knowledge which a 
trustee has the means of acquiring, as to the condition 
and value of the property, and the power he has to con- 
trol or affect the sale, oceupy a-_promiment place among 
the reasons for the rule which disqualifies him from pur- 
chasing at his own sale of the trust property.—£z parte 
Lacey, 6 Vesey, 625; Hx parte. James, 8 Vesey, 337; 
1 White & Tudor’s Lead. Cases, (3d ed.) top pp. 198-9, 
201, 208,.217. Upon principle, therefore, it seems to us 
that, where the same’ person. is,exeeutor of the will and 
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guardian of some of the devisees, he-is incapacitated from 
purchasing the property, an interest in which is devised 
to his wards, although the sale is made by him in his 
capacity as executor, and not as guardian, and.although 
he may have such an interest in the property as, under 
our decisions, would give him the right to become the 
purchaser, if he occupied no othet fiduciary relation to- 
wards the persons to be affected by the sale, than that of 
executor of the devisor. 

Th Campbell v. Johnson, (1 Sandf. 148,) a testator ap- 
pointed tivo persons his executors, and the guardians of 
his children, and devised all his estate to’them, in trust 
to sell for the benefit of his heirs. .The land was subjeet 
to mortgages given by-the testator, under one of which 
it was sold, and one of the executors purchased.. The 
court held, that the sale must be set aside. on the,applica- 
tion of the heirs, upon the ground that, in+both eapaci- 
tics—as trustees to sell, and as guardians of the children 
—the executors had a duty to perform in regard to the 
property, which rendered it inequitable for either of them 





5 Johns. Ch. 498, 514; Torrey v. Bank of Orleans, 9 Paige, 
650; Richardson v. Spencer, 18 B. Monroe, 450. 

Moreover, it appears that Lamar bid off the land for 
Calloway, under an agreement that it should be subse- 
quently reeonveyed by him to Calloway; and that although 
the executor and executrix.réported to the probate court 
that Lamar had paid the purchase-money, and thereupon 
obtained an order to make titles to him, yet, in point ot 
fact, mo part of the purchase-money was ever paid by 
Lamar; and that Calloway himself has made no actual 
payment of the’money; but he and his wife, as executor 
and exécutrix, were debited with the entire amount, on 
settlement in the probate court, and the portion to which 
the complainants were entitled was decreed to Callow: ay 
and wife as their guardians, and charged against them in 
their accountings. as such guardians. .'These facts bring 
the defendant very near, if not within, the line of disa- 
bility which incapacitates a party from becoming a pur- 
chaser for his own benefit, with the means, or on the 
24 : 
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credit, of the estate he represents, or the ward of. whom 
he is guardian.—_See McCartney v. Calhoun, 17 Ala. 301; 
Montgomery v.Givhan, 247). 584; Mosely v. Lane, 27 7b. 62. 

It is proper to remark, that the defendant is not shown 
to have been guilty of any infentional fraud; nor does 
the testimony convince: us, that the ‘price at which the 
Jand was sold.was not its full value at-that time. But 
the rule against purchases of trust property by-trustees 
is inflexibly applied, without regard to the consideration 
paid, or the honesty of the intent.. “It matters not that 
there was no fraud contemplated, and no injury done: 
the rule is not-intended to. be remedial of actual wrong, 
but preventive of the possibility of it.” “The sale is 
sgt aside, not because there.is, but because there may be 
fraud.” —1 White & Tudor’s L. C. 210, and cases-cited ; 
Brothers.v. Brothers, 7 Ired. Eq. 156 ; Saltmarsh y. Beene, 
4-Porter, 288, 293. 

There is noerror inthe decree, of which the appellant, 
Calloway, can complain, (see 7 Rich. Eq. R. 34, 44; 1 White 
& Tudor’s L..C. 217-18+19,) and it must be affirmed, at 
his. costs. 





BARBOUR COUNTY ‘vs. BRUNSON. 
[ACTION AGAINST. COUNTY FOR NEGLIGENCE. ] 


1. Statutory liability of county for damages .caused by fall of public 
bridge. —Under the provisions of the,Gode, (31203, ) an action lies 
against a county, to recover damages sustained from the fall of a 
bridge after the expiration of the period covered ‘by the builder’s 
guaranty, although no toll was charged at the bridge. 


AppEaL from the Cireuit Court of Barbour. 
The record does not show who was the presiding judge, 


THE complaint in this case was as follows: 
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“Marion A..Brunsony (The plaintiff claims.of the de- 


3 fendant the sim of $2,000, as 
Barbour County. damages for injuries sustained by 


him in the logs of his property oceasioned by the falling 
in of?a bridge, which had been constructed by contract 
with the court of county commissioners: of said county, 
over a stréam known as ‘ Hodge’s mill creek,’ on the pub- 
lic highway in said county from Eufaula to Midway; said 
court of county commissioners having taken a guaranty 
by bond from the builders of said bridge that it should 
continue safe for the passage of travelers and other per- 
sons for the period of years, which said period had 
elapsed; and although it had elapsed, said bridge was 
allowed to stand, .in a neglected and unsafe condition, 
until the —— day of August, 1859, .when, as plaintiff’s 
wagon and team were pussing over it, said bridge fell in, 
and killed a negro man and a mule, the property of plain- 
tiff, and injured his wagon and harness, damaging him in 
the suin of $2,000 ;. for which damages plaintiff applied, 
in the terms of the statute, to the court of county com- 
missioners for payment; but being by said court refused, 
he brings this action, and demands of said county his 
damages aforesaid, together with interest thereon. 

“Also, the like sum of $2,000, for damages: sustained 
in the loss of property destroyed and injured by the fall- 
ing of a public bridge, kept up by said county over a 
stream'on a public highway in said county, to-wit, in 
August, 1859; the said county being bound to keep said 
bridge in a safe condition for the passage of the public, 
and by its failure to do so is responsible to plaintiff for 
the damages which he has sustained by reason of said 
neglect. 

“Also, the like sum of $2,000, as damages which he has 
sustained by reason of'the negligence of the court of 
county commissioners of said connty, for that heretofore, 
to-wit,” &c., “the said court of county commissioners, 
by virtue of the jurisdiction given.to it, did contract with 
certain parties, and authorize them to build a bridge 
across Hodge’s mill creek in said county, on the public 
highway leading from Eufaula to Midway, requiring said 











364 ALABAMA. 


Barbour County v. Brunson. 








contractors to.give bond to guaranty the’safety of said 
bridge for the period of —— years; and the said period 
having elapsed, it became the duty of the said court:to 
keep the said bridge in‘a safe condition for the passage of 
the public; but, not regarding their duty, the said court 
neglected to keep said bridge in good repair, but permit- 
ted it to become unsafe and dangerous, so that plaintiff, 
on the’ day of August, 1859; passing over and upon 
said bridge, as he had ‘a right to do, and said bridge (a part 
of said highway) having become rotten and unsafe by 
reason of said neglect, while plaintiff’s wagon and team 
were passing over it, fell through, and was broken down; 
whereby a negro man and a mule, the property of plain- 
tiff, were killed, and the wagon and harness were broken, 
damaging the plaintiff to the amount of $2,000, as afore- 
said; which said damages the said court of county com- 
missioners, though ‘requested so to do, have hitherto 
refused to pay; wherefore plaintiff .sues,” &c. 

The case was submitted tothe decision of the court 
below on the following agreed statement of facts: “It is 
admitted, that the facts set forth in the plaintiff’s com- 
plainty not inconsistent with anything herein stated, are 
true; that the negro and mule killed were worth $1,700, 
and the wagon and harness damaged to the extent of $10; 
and that if the plaintiff is entitled to recover at all, he 
shall recover $1,710. It: is admitted, also, that the 
bridge was built within the body of the county, and, not 
on a county line, by order of the court of ‘county commis- 
sioners, by contract; that the bond given by the contract- 
ors had expired ; that the bridge was free, the defendant 
having never charged or intended to charge any toll, and 
the plaintiff having never paid or offered to pay any toll; 
that the. plaintiff’s demand was regularly presented to 
the court of connty, commissioners, within twelve months 
after the damage was sustained, and that payment of the 
same was refused by said court. Each party reserves 
the right of appeal to the supreme court.” 


On these facts, the court rendered judgment for the 
plaintiff; and its judgment is now assigned as error. 
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Jerr. BurorD, for appellant. 
Wy.’H. Campers, contra. 


A. J. WALKER, C. J.—Section 1203 of the Code is 
in the following words: “‘ When a bridge or causeway has 
been erected by contract with the county commissioners, 
with a guaranty, by bond or otherwise, that it shall con- 
tinue safe for the passage of travelers and other persons 
for a stipulated time, any person injured in person or 
property, before the expiration of such period, by a defect 
in such bridge or causeway, may sue in their own name 
on the bond or other guaranty, and recover damages for 
the injury; and if no guaranty is taken, or the period 
has expired, may sue and recover damages of the county.” 

‘It is perfectly clear, that this section, in its literal im- 
port, gives a remedy for the complainant’s injury against 
the county. But it is contended, that the bridges and 
causeways referred to must be understood to be toll 
bridges and causeways. In support of this position*refer- 
ence is made to the fact, that section 1203 is a part of an 
article, the caption of which indicates that ‘toll bridges, 
causeways, and ferries,” are the only subjects-within its 
purview. It is a satisfactory reply to this argument, that 
section 1190, in the same article, is net susceptible of any 
application to toll bridges, causeways or ferries, and that 
the article is, therefore, clearly not restricted to the sub- 
jects mentioned in’ the caption. 

But we think a comparison of section 1208 with other 
provisions of the Code, shows that its reference is not to 
toll bridges and causeways. Section 1203 very clearly 
relates to bridges and causeways built by contract. The 
5th division of section 1159, and the latter clause of sec- 
tion 1189, show it to have been contemplated that the 
court of county commissioners should have bridges built 
by contract with the county funds. To the bridges and 
causeways thus built section 1203 has a very obvious ap- 
plication. Section 1189, which is in the same article 
with section 1208, authorizes the court of county com- 
missioners to establish. toll bridges, causeways and fer- 
ries, in the manner afterwards provided. Section 1191 
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prescribes the manner in which: the toll bridges, cause- 
ways, and ferries are to be’ established. The manner 
prescribed is, to license persons te establish ferries, cause- 
ways and bridges, to fix the rates of toll, and to require 
bond, with surety, of specified condition. , Bridges and 
causeways, established by this section, are the toll bridges 
and causeways which the county commissioners are 
authorized to establish. They are clearly not the bridges 
and causeways referred to in section 1203, because they 
are not erected by contract with the county commission- 
ers, as are those mentioned in 1203, and because they can 
not be erected under any other guaranty than that of the 
prescribed bond; while those mentioned in section 1203 
may be erected under a guaranty by bond or otherwise. 
But there is still another consideration, which tends very 
strongly to show that the toll bridges and causeways 
mentioned in-section 1191 are not the bridges and cause- 
ways mentioned in section 1208. Section 1197 prescribes 
the remedy on the bond given under section 1191; and if 
section 1208 refers to the same bridges and causeways, a 
remedy upon the same bond is. prescribed the second 
time, and the legislature is convicted of inserting a vain 
and useless provision in a cgde which was designed to be 
consistent. and concise. . 

After a careful examination and study of all the statutes 
bearing upon the subject, we can find no reason for’ giv- 
ing to section 1203 a construction variant from the natural 
import of its language; and we are constrained to hold, 
that the Code has, in that section, prescribed the remedy 
adopted in this case for an injury sustained under the 
circumstanées set forth in the statement of facts agreed 
upon. 

We do not controvert the argument of appellant’s 
counsel, that the authority which the court of county 
commissioners exercise over the subject of roads and 
bridges is governmental in its character, and that the 
county would not, upon common-law principles, be liable 
for any injury which might result from the failure to 
exercise that authority in a manner the most conducive 
to the safety of the public. But the legislature has 
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unquestionably the power to impose such liability ; and 
we think they have done so, to the extent necessary to 
sustain the ruling of the court below.—Smoot v. We- 
tumpka,.24 Ala. 112; Gilmer v. City Council of Mont- 
gomery, 82 i. 116; Dargan v. Mayor, &¢., 31 ib. 469. 

As it was unnecessary, we have not considered the 
quéstion, whether the ruling of the court below :can be 
revised upon the record before us, there being no bill.of 
exceptions. 














Judgment affirmed. 






KNOX vs.. KING. 





[ ACTION BY VENDOR, AGAINST PURCHASER AT AUCTI IN SALE, FOR DAMAGES. | 






1. Statute of frauds as to sale of lands ; memorandiim of sale by aue- 
tioneer.—Where lands are sold at auction, and the entry.on the 
auctioneer’s book does not show the name of the person on whose 
account the saie is made, nor refer to any other ftriting’in which 
the name is stated, the sale is void*under the statute of frauds, 
(Code, 22 1551-52,) and the defective entry cannot be aided by 


parol evidence. 











ApptaL from the City Court of Mobile. 
Tried before the Hon. Atex. McKinstry. 











Turis action was brought by Charles B. King, against 
Dean Knox, to recover damages for the defendant’s fail- 
uré.to comply withthe terms of a contract for the per- 
chase of certain real estate in the city of Mobile, which 
the plaintiff had sold at auction, and which was knocked 
down at the sale to the defendant, at the price of $1050; 
and, on his failure to comply with the terms of the sale, 
was resold by the plaintiff, and brought only’ $525; the 
amount sued for being the difference between the prices 
at the first and second sales. The deferidant pleaded the 
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general issue, the statute of frauds, and several, special 
pleas. ’ 

“The only evidence of a contract in writing,” as the 
bill of exceptions states, “consisted of an entry by the 
auctioneer’s clerk, in the book of sales, wherein was 
posted the advertisement of the property, and opposite 
to said advertisement, in these words: ‘Dean Knox, 
$1050’; but no mention was made of the person for whom 
the sale was made, either in the advertisement, or in the 
said memorandum. To show a compliance with the 
statute of frauds, the plaintiff proposed to call the auc- 
tioneer’s clerk, and to permit him then to add to the entry 
the words, ‘Charles B. King.’ The court allowed this 
amendinent to be made, against the defendant’s objec- 
tion, and then permitted the amended entry to be read-to 
the jury; to which rulings of the court the defendant 
excepted.” 

The auctioneer’s advertisement stated, that maps of 
the land, could be seen at his office. The court permitted 
the plaintiff to prove, by the parol testimony of the auc- 
tioneer’s clerk, that a map was posted up in the auction- . 
eer’s room, in which the plaintift’s name was written as 
the owner of the said lands ; that the defendant inspected 
this map, prior'to the sale, and was then informed'by the 
witness that the property belonged to the plaintiff; and 
that the auctioneer exhibited this map at the sale, and 
held it in his hand; but it was not shown by whom, or 
by whose authority, the plajntiff’s name was written on 
this map; nor was it in any manner identified as the map 
referred to in the advertisement. The defendant objected 
to the admission of each portion of this evidence,, and 
reserved exceptions to the overruling of his several objec- 
tions.”’ It appeared that the defendant had paid no part 
of the purchase-money. ‘There was no conflict in the 
evidence, and no dispute about any of the facts of the 


39 


re 
“The defendant requested the court to instruct the 


jury—lst, that the plaintiff could not recover on the eyi- 
dence; 2d, that there was no such memorandum in writing 
as the law requires to make the contract binding; 3d, 
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that the plaintiff cannot recover, if the defendant has 
not paid any part of the purchase-money; and, 4th, that 
the addition to the memorandum, made by the auction- 
eer’s clerk at the trial, cannot be considered by them, 
and, without it, the contract is void under the statute of 
frauds, The’ court refused each of these char ges, and the 
defendant excepted.” 

The rulings of the court on the evidence,-and the refu- 
sal of the several charges asked, are-now assigned as error. 


R. H. Smiru, and Wm. Boyzzs, for appellant, cited 
Perry v. Calhoun, 8 Humph. 551; Adams v. McMillan, 
8 Porter, 73; Robinson v. Garth, 6 Ala. 204. 


Gro. N. Stewart, contra, contended, ‘that the written 
memorandum was, of itself, a sufficient compliance with 
the statute; and that the parol evidence, in aid,of it, was 
admissible; and cited the following authorities: 1 Sug- 
den on Vendors, 154, 127, 186, 188; Story on Contracts, 
§ 784; Addison on Contracts, 40-42; Dobell v. Hutchin- 
son, 3 Ad. & El..872; Jackson v. Lowe, 1 Bingham, 9; 
Saunderson v. Jackson,.2 Bos. & P. 237; Boydell v. Drum- 
mond, 11 Hast, 142; 8 Mer. 60; 5 Esp. 192; Pugh v. 
Chesseldine, 11 Ohio, 109; 4 Greenl. 258; 2 M.&S8. 289. 


STONE, J.—Under the English statute of frauds, it 
has been frequently held, that a contract for the sale of 
lands may be taken out of the operation of the statute, 
by an acknowledgment of its terms in writing, though 
subsequently made; and it does not vary the case, if the 
terms are to be gathered from two or more papers, pro- 
vided the derms of the contract are expressed in the writing. 
But, when the memorandum in writing is itself incom- 
plete, it can not derive aid from another writing, unless 
the memorandum refer to the other writing. Oral evi- 
dence can not be received to connect the two, or to supply 
the wanting link; for this would let in all the mischiefs 
which the statute of frauds and perjuries was intended 
to prevent.—2 Kent’s Com. 511, in margin; Parkhurst v. 
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Van Cortlandt, 1 Johns. Ch. 280; 2 Story on Cont. § 784, 
and note’6; 8 Phil. Ev. (by Edwards,) 850, 851; Dobell 
v. Hutchinson, 8 Ad. & El. 355, 871-2; Addison on Cotit. 
42; Shippey v. Derrison, 5 Esp. 190. 

Under our general statute of frauds, (Code, § 1551,) 
contracts for the sale of lands, &e,, unless the purchase- 
money or a portion thereof be paid, and the purchaser be 
put in possession by the seller, are void; unless such 
agreement, or some nofe or memorandum thereof, express- 
ing the consideration, is in writing, and subscribed by 
the party to be charged therewith, or by some other per- 
son thereunto lawfully, authorized in writing. 

In the present case, there is no pretense that the con- 
tract is binding under section 1551 of the Code. It is 
urged, however, that the plaintiff has brought hiniself 
within the-exceptional section 1552 of the Code, which 
provides, that when lands, &c., are sold at public auction, 
and the auctioneer, his clerk, er agent, makes a memo- 
randum of the property and price thereof at which it was 
sold or leased, the terms of sale, the name of the pur- 
chaser or lessee, and the name of the person on whose 
account the sale’ or lease is made, such memorandum is 
a note of the‘contract, within the meaning of the preced- 
ing section. The memorandum in this case makes no 
mention of the name of the person on whose account the 
sale was made. An attempt was made in the court below 
to supply this defect, by proof that a map was exhibited, 
both before and during the sale, which contained the 
name of the person on whose account,the sale was made. 
This map can not be in any way connected with the 
memorandum, without resort to oral proof, which would 
let in all the mischiefs against which the statute of frauds 
and perjuries was intended to provide. The memoran- 
dum was insufficient.—Adams v. McMillan, 7 Porter, 73; 
Robinson v. Garth, 6 Ala. 204; Hutton v: Williams, 
35 ib. 503. 

The deed and mortgage, drawn up at the instance of 
Mr. Knox, and by his attorney, ean not aid tlie plaintiff’s 
case. They were not signed by Mr. Knox, nor by any 
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person thereunto authorized in writing. Neither can the 
amendment of the memorandum, made pending the trial, 
perfect the plaintiff's right of action. 


Reversed and’ remanded. 
















TENNESSEE AND COOSA RAILROAD COM- 
PANY vs. MOORE. 







[MANDAMUS BY RAILROAD COMPANY AGAINST GOVERNOR. | 





. Against whom mandamus lies.—A mandamus lies against the governor 
of the State, as well as any other public functionary, to compel 
the performange of a purely ministerial duty enjoined by statute. 
And when.—W here *a sum of money is loaned by act.of the legis- 
lature to arailroad company, on its complying with certain terms 

and conditions in said act prescribed ; and the governor is. required, 

on the performance of these conditions by the company, to accept 4 
its bond for the faithful application and repayment of the money, 

and to draw his warrant in its favor, on the custodian of the fund, 

forthe sum thus loaned,—a mandamus will lie to compel the per- 






bo 









formance by the governor of this ministerial duty, since an action 
for damages, if it could be’ maintained, would not afford adequate 
and complete redress. 

Constitutionality of statute loaning two and three per cent. funds to 
railroad companies, and imposing additional restrictions on loan author- 
ized by former statute——The act of February 17, 1854, “to aid the 
Tennessee and Coosa railroad,” (Session Acts 1853-4, p. 280,) hav- 
ing been accepted and acted on by the said railroad company, by 
the completion of portions of its road, and the letting out of con- 
tracts for the completion of the residue within the time required 
by said act, it was not competent for the legislature, by the subse- 
quent act of February 24, 1860, (Session Acts 1859-60, p. 110,) to 
impose additional limitations on the loan authorized by the for- 
mer act; nor can the latter act opérate as a revocation of the au- 
thority conferred on the governor by the former; consequently, 
said railroad company is entitled to receive from the public treas- 
ury the sums loaned by the former act, on its performance of the 
conditions, therein specified, without a compliance with the addi- 
tional requisitions of the latter act. 

4. Construction of act of February 17, 1854, “to aid the Tennessee and 
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Coosa_railroad.”—The act of February 17, 1854, entitled “An act to 
aid the Ténnessee and Coosa railroad,” (Sess. Acts 1853-4, p. 280,) 
is not void’ for uncertainty ; the portion of the two and three per 
cent. funds therein specified, is advanced to the railroad company 
as a loan, and not as a gift; and the eompany.is bofind, in the 
absence of subsequent legislation as to the terms of payment, to 
repay the sum so loaned, in cash, within ten years, without interest 
for four years, and with interest at five per cent. per annum after 
four years. . 

5. Remandment of cause on reversal—On the reversal of a judgment 
of the circuit.court, rendered on demurrer to evidence, or on an 
agreed state of facts, the cause will be remanded. 








APPEAL from the Cireuit Court of Dallas. 
Tried before the Hon. Nat. Cook. 


TuIs was an application by the appellant, a corpora- 
tion chartered by act of the legislature of this State, 
approved on the 16th January, 1844, (Session Acts 1843-4, 
p. 170,) fora rule nisi against the governor of the State, 
to show cause why a peremptory mandamus should not 
be issued, commanding him to draw his warrant on the 


comptroller or treasurer of the State, in favor of the pe- 
titioner, for a certain portion ofthe two and three per 
cent. funds, claimed by the petitioner under an act of the 
legislature hereinafter set out, and to accept from the 
petitioner a certain bond and mortgage tendered under 
the provisions of the same act. The act under which 
the petitioner claimed the money, and the subsequent act 
under which the governor justified his refusal to draw 
his warrant in its favor,.are in the following words: 


“An Act to aid the Tennessee and Coosa Railroad. <Ap- 
proved February 17, 1854. 

“Suction 1. Be it enacted by the senate and house of rep- 
resentatives of the State of Alabama, in general assembly con- 
vened, That two hundred and fifty thousand dollars of the 
_ three per cent. fund, and one-half of the unappropriated 

part of the two per cent. fund, be, and the same are hereby, 
loaned or advanced to the Tennessee and Coosa Railroad 
Company, upon the terms, limitations and festrictions 
hereinafter named—that is to say, that when said company 
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shall have completed, ready. for laying down, the iron 
rails, one-fifth part,of the grading and local work of said 
road, and shall produce to the goyérnor of the State sat- 
isfactory evidence thereof, and that the same has been 
completed in a substantial, permanent, and durable man- 
ner, then the said company shall be entitled to reccive one- 
fifth of two hundred and fifty thousand dollars of the three 
per cent. fund and one-fifth of the two per ent: fund here- 
by ‘appropriated, and so in proportion of every fiftl part of 
said road so graded and prepared, until the whole road is 
completed, upon their extcuting in due form a bond or 
bonds, payable to the governor of the State of Alabama 
and his successors in office, for the payment in manner 
as hereinafter provided’[of] the sum or sums received 
under this act, and that the same shall be honestly and 
faithfully applied to the construction of said ‘road, and 
that said road shall be completed within ten years from 
the passage of this act, [and] that if repayment be made 
in cash, it shall be made within ten years, with interest 
at five per cent. per annum after four years; which bonds 
shall be secured to the entire and full satisfaction of the 
governor, by personal security, mortgage, or otherwise, 
as he may require; and upon execution and delivery to 
the governor [of] the bond or bonds:of the company as 
herein required, he shall issue his warrant on the treas- 
urer, bank-commissioner, or other officer or person having 
the custody of said two and three per cent. funds, or any 
portion of them, for the sum-or sums to which said com- 
pany may be entitled under this act, and the same shall 
be paid to said company by such officer or Annies 
the custody of the funds as aforesaid. 

“Srotion 2. Be it further enacted, That the fands here- 
by appropriated shall not be liable for, or applied to, the 
payment of any debt created before their reception by 
the company. 

“Srcrion 3. Be it further enacted, That the funds re- 
ceived under this act shall be applied to the construction 
of said road; and if said fund so received shall be mis- 
applied, thé president and directors, and other officers of 
said company who sanction or assent in such misapplica- 
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tion, shall be deemed guilty of a misdemeanor, and, upon 
conviction thereof upon indictment, shall ‘be ponished by 
fine and imprisonment,. one or both, , at the discretion of 
the jury trying the same; and shall, moreover, be per- 
sonally liable’.in their private property to’ the State for 
the amount of the fund so misapplied. And provided fur- 
ther, that nothing herein contained shall suspend or take 
precedence of any appropriation heretofore made to any 
railroad or plank-road in this State: but such’ appropri- 
ation shall be first provided. for, before any money or 
moneys shall be paid under this act. 

“Srorron 4. Be it further enaccedl, That if said company 
does not grade one-fifth of said road in two years, then said 
road shall not be entitled to the provisions of, this act. 

_“Srorion 5. And be it further enacted, That.when one- 
fifth part ef:said road is fully completed, the said com- 
pany shall execute a mortgage deed upon the part so 
finished, to the satisfaction of the governor, before receiv- 
ing the amount appropriated by this act for the next fifth 
part; and so. on successively upon every fifth part as 
completed.”’—Session Acts of 1853-4, pp. 280-82. 


“An Act to loan a part of the three per cent. fund to the 
Union .Town and Jackson, Selma and Gulf, and .Cahaba, 
Marion and Greensboro’ Railroad.Companies.. Approved 
February 24, 1860. 

“Section 1. Be it enacted by the senate and house of rep- 
resentatives of the State of Alabama, in general assembly con- 
vened, That of the sum,of two hundred and fifty thousand 
dollars*of the three per cent. fund, loaned to the Tennes- 
see and Coosa Railroad Company by an act approved 17th 
February, 1854, when the same shall have become due 
by the terms of said act, and shall have been paid, there 
shall be loaned, on the terms and conditions hereinafter 
provided, to the Union Town and Jackson Railroad Com- 
pany the sum of one hundred and'fifty thousand dollars, 
and to the Selma and Gulf Railroad Company the sum 
of one hundred thousand dollars. 

“SxrcTion 2. Be it further.enacted, That said loans shall 
be made for ten years after the. money thereon shall be 
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ow received by said railroad companies, and shall bear inter- A 
: est at the rate of five per cent. per annum after four years. ¥ 
a “Section 3, Be it further enacted, 'Vhat before the money i 
a on said loans shall be obtained hy said railroad compa- {] 
mi nies, they shall each be required to execute a bond, in i 
“ double the amount of thetloan obtained by them respec- | 
a tively, conditionéd for the faithful repayment of the loan af 
ny so obtained by each, with the interest thereon; and shall é 
Ti- give a mortgage on eaeh of said‘roads, and all its fixtures 
sal and: franchises, and shall, in addition, give such personal 
: security as the goyernor shall deem necessary and proper 
eA to secre the faithful and punctual repayment of said i 
ai loans, together with the interest thereon provided for. 
a - SECTION 4. Be it further enacted, That there shall be i 
el loaned to’ the Cahaba, Marion and Greensboro’ Railroad t 
‘ae Company, out of the first interest accruing on the said | 
aa loan to the Tennessee and Coosa Railroad Company, the it 
Ph sum of forty thousand dollars, upon the same. terms, con- 1 
fu ditions and restrictions as provided in relation to the 1 
loans to the other railroad companies named in this act. | 
“Sretion 5. Wheres doubts have been suggested as to ‘4 
he the true meaning and intent of the act,referred to in the 
first section of this act, authorizing a loan to the Tennes- q 
ot see and Coosa Railroad Company, leit, and it is hereby 
ia enacted, That the true intent and meaning of:said act shall + 
a be construed to be, that the, said Tennessee and Coosa i 
P Railroad Company are bound and shall be bound by the 
ee terms of said act.to pay the interest on said Joan, and 
repay the principal in cash at the maturing of the loan 
«4 authorized in and by said act; and the said railroad com- 
wn pany shall not be ‘entitled ,to receive any portion of the ij 
money set apart for said loan by the bill entitled ‘An Act Pi 
“ain to loan and appropriate the:three pér cent. fund and its ; 
a interest’, (which has passed the house of representatives, PY 
viel and is now pending in the senate,) if the said bill should 
become an act, until’ said company shall deliver to the 
governor, to be filed in the office of the comptroller, a 
-" declaration and agreement, setting forth that the con- ia 
be struction of said act as deelaredin and by this section is 
and shall ‘be the true and rightful construction of the 
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-same, and that the said company is and shall be bound 
thereby, and that no advantage shall .be taken of any 
construction of which said act might be susceptible, con- 
trary to the true intent and meaning thereof as declared in 
and by this seetion; and in taking the bond required of 
said company under the provisions of this act, for the 
security of the principal and interest of fhe amount to be 
loaned to said company, proper provisions and conditions 
shall be inserted in said bond for the payment of the in- 
terest and principal of the said loan in cash, in accord- 
ance with the construction of said act as defined and 
declared in and by this section; and the declaration and 
agreement hereinabove required by the said. company 
shall be made in due form by the board of directors of 
said company, and shall be ratified by resolution of the 
stockholders of the company in convention; to be attested 
by the president and secretary of the company under the 
corporate seal of the company.”—Session Acts 1859-60, 
pp. 110-11. ; 


The act “to loan and appropriate the three per cent. 
fund and its interest,” referred to in the 5th section of 
the act last above copied as then pending in the senate, 
by its Ist section, declared the amount of the three per 
cent. fund, principal and interest, to be $858,498; “of 
which sum,” it also declared, ‘$195,363 is the balance 
due as a loan to the Tennessee and Coosa Railroad Com- 
pany, under an act approved February 17, 1854, which 
said loan is ratified as prescribed in said act”; and, by its 
subsequent sections, loaned and appropriated the residue 
of said fund to other railroad companies therein specified. 
Session Acts 1859-60, p. 54. The act of 1854, above set 
out, was amended by a subsequent act, approved 19th 
December, 1855, by striking out the words “fully com- 
pleted”, where they occur in the 5th section, and insert- 
ing in their stead the words “ completed as provided for 
in the first section of this act.—Sess. Acts 1855-6, p. 240. 

The petition alleged, that the petitioner assented to the 
graut made by the said act of 1854 soon after its passage, 
and proceeded to grade its road as therein required, and 
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let out contracts for the completion of the entire road; 
that; in February; 1859, having completed one-fifth part 
of its road, and produced satisfactory evidence thereof to 
the governor, and tendered the prescribed bond, as re- 
quired by the said acts of 1854 and 1855, it drew from 
the State treasury, on the warrant of ‘the governor, the 
sum of '$50;000; that on the completion of another fifth 
part of its road, in October, 1859, and its-full compliance 
with all the requisitions'of said act of 1854, it received in 
like manner an additional $50,000; that a few days after 
the passage ofthe act of February 18, 1860, above referred 
to, it received in like manner the residue of the sum 
thereby declaréd’ to be due to it; that on the 17th April, 

1860, having completed another fifth of its road, it pro- 
duced to the governor satisfactory evidence of that fact, 

and téndered to him another bond and mortgage, .as re- 
quired by said aet of 1854; and that the. governgr-refused 
to receive said bond and mortgage, and refused to draw 
his warrant in favor of the petitioner as required by said 
act. of 1854. The acts.of 1854 and ‘1855, and the act of 
February .18, 1860, were made parts of the petition; and 
the prayer was for a rule nisi, and for general relief. , 

The governor endorsed on the petition the, following 
words: “I, Andrew B. Moore, governoy of the State of 
Alabama, being willing and desirous that the legal ques- 
tion involved in the controversy. between the Tennessee 
and Coosa Railroad Company and the State of Alabama, 
as shown by. the within petition, should be decided with- 
out unecessary delay, do hereby admit. the facts stated 
in said petition, and. agree, so far.as I can legally do so, 
that the proceedings for a mandamus may be instituted in 
the cireuit court of Dallas county, at the. present term 
thereof; and L hereby waive the necessity.of the ordinary 
rule to show cause, and agree that the cayse may be pro- 
ceeded with as though the rule had. been duly issued 
and served on me.” 

On the hearing. of the ppptiantion, the petitioner: read 
to the court the ‘petition and acts therein. referred to; 
and the respondent read the ‘said act of February 24th, 
1860, above copied, with the terms and conditions of 
25 
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which, it was admitted, the petitioner ‘had not complied. 
The ¢ireuit court thereupon overruled the application, 
and dismissed the petition; to which the petitioner 
excented; and which is ‘now assigned.as error. 


GotprawalTE, Ricm& Sempiz, and Auex. & Jno. Wuire, 
for the appellant.—1. The act of 1854 grants a ‘certain 
sum.of money to the appellant,’ on the performance of 
certain ‘conditions therein expressed, not as a gift, but by 
way of loan.’ It. evidently ¢ontemplated the probability 
of future legislation as to the repayment of this money ; 
authorizing such repayment to.be made in the bonds of 
the company, or in'some other mode than ¢ash. But, in 
the event that no such legislation should be had,'then the 
repayment was ..to- be made in cash, within ten years; 
without interest for four years, and with interest. at five 
per cent. after that time. 

2.°This act, and its acceptance by the railroad com- 
pany, 6perated as a contract’between the State and the 
company; and it was*‘ndt in the power of the legislaturé, 
by subsequent legislation, without the consent, of the 
company; to impair its force and obligation, by the im- 
position of additional limitations or restrictions: on ‘the 
loan.* The eharter of the company imposed no obligation 
on it to complete all or any part of-its:‘foad within any 
specified time; but the act of 1854, after its aceeptance 
by the eompany, “bound it: to grade one-fifth of its road 
within two years: On,the faith ofthis act, the company has 
completed a portion of its road; and has let out contracts 
for the completion of the residue within the specified 
time. That.the case presents all the elements of a con- 
tract} whieh, under the provisions of-the constitution, 
cannot. be: impairéd by subsequent legislation, see At- 
water v. Woodbridge, 6 Conn. 223, 228; Fleteher'v. Peck, 
6 Cranch, 87; New! Jersey v. ' Wilson, 7° Cranch, 164; 
Terrett v. Taylor, 9 Cranch, 43; Dartmouth’ College v: 
Woodward, 4 Wheaton; 656; 15.B. Monroe, 642; 27 Miss. 
517; Green v. ‘Biddle, 8 Wheaton, 1-84; 10 Geo. 190; 
Story on' Constitution, vol. 2, §1385. 

8. The act of 1860, under which the governor's refusal 
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to draw his warrant is justified; cannot operate simply as 
a revocation of the authority conferred ‘on him by thé act 
of 1854; ‘That would be to allow thé State to do indi- 
rectly what, under the authoritics.above gited, it could 
not do directly, The act of 1860 was evidently passed 
under the impression that the legislature had the author- 
ity to do what that act'attempts to doy-to impos¢ addis 
tional limitations and restrictions on the loan authorized 
by the former act. An express repealing clause, in an 
unconstitutional statute, has no effect-on existing, laws; 
an inyplied repealing clause can certainly haveno greater 
efficacy.. The warrant to be drawn by the governor, un+ 
der the act of 1854, must be either a right—an essential 
part of the contract—or-a remedy. ‘It could not, have 
been intendedas.a remedy, for that only follows a breach, 
If it be a part of the contract; entering into the mode of 
payment, the legislature-could not revoke the authority 
of the governor to issue it, without impdiring the obliga- 
tion of the contract. ‘Moreover, the authority of the 
governor, since the acceptance of the act by the company, 
is in the nature of a power coupled with an interest, and 
is irrevocable.Hodgson v. Anderson; 3 Barn. & Or. 842; 
Creager v. Link, 7 Mary! land,’ 267. 

4, Mandamus lies inliontver there is no other specific 
legal remedy for the enforcement of a specific legal right. 
It is evident that, in this case, an actiow at law, if it 
could be maintained, would not afford adequate redress 
for the injury suffered by the appellant in being deprived 
of the: use of the funds to which itis entitled. The pro- 
priety of issuing a mandamus.is.to-be determined, not by 
the office of the person to whom the writ is directed, but 
by the-nature of the act to be done; and in the performs 
ance of duties purely ministerial, as in this case, the gov- 
ernor is amenable to that process equally with any other 
public: funetionary.. In support of these propositions, 
see Marbury v. Madison, 1 Cranch, 187; Kendall v. United 
States, 12 Peters, 614; Etheridge v. Hall, 7 Porter, 54; 
Ex parte Pickett, 24 Ala. 94; Hx parte Jones, 1 Ala. 16; 
Riggs v. Pfister, 21 Ala. 469; Lx parte Cole, 28 Ala. 50; 
17 Ala, 527; Bakerv. Johnson, 41 Maine, 15; People v? 
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Edmondg, 19 Barbour, 468 ; 2 Biriney, 275; 15 East, 117; 
14 Kast, 261; 1 Term, 896; 10 Wendell, 396; 5 Watts 
& 8. 403-22; 19 Johns. 259; 9 Maryland; 83; 28 Miss. 38; 
8 Burr. 1266; 23 Missouri, B53. yp 








Joun T. More@an, contra, argued the case orally at the 
bar, but submitted no brief or written argument. 


R. W. WALKER, J.—In support of the action of 
the -eireuit court, three distinct propositions have been 
asserted .and argued ‘before us: dst, that the court has 
not the power, in‘any ease, to issne a mandamus to the 
governor of the State; 2d, that a mandamus: does not lie 
in this case, even if the company is entitled to the money 
claimed, because the right to the issuance of a warrant is 
not -a specific legal right, for which there is no adequate 
legal remedy;, and, 8d, that the failure of the company to 
comply with the requisitions of the act of February 24th, 
1860, (Acts 59-60, p. 110,) justified the, governor in re- 
fusing to draw his warrant. 

1. To the first proposition we» cannot assent. Chief- 
Justice Marshall declared, and we eoncur in the remark, 
that “it is not by the office of the. person to whom the 
writ is directed, but the nature of the thing to be done, 
that the propriety or-impropriety of issuing a mandamus 
is to be determined.’’—Marbury v. Madison, 1 Cranch, 
170. By the constitution of this State, the powers of 
government are divided and. distributed among three de- 
partments ; the legislative, the executive, and the judicial. 

ifthe governor, as the head of the second ofthese depart- 
ments, is clothed with “the supreme executive power of 
, the State;” and in the discharge of those political func- 
tions attached to his office, which depend on the exercise 
of his own_judgment or dis¢retion, his . determinations 
are conclusive. Any attempt on the part of the judiciary 
to control or direct him in the performance of executive 
' duties, about whieh he has a discretion, and may exercise 
his own judgment, would be a manifest usurpation of 
power. But there is nothing in the nature of his office, 
which can prevent the legislature from assigning to the 
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governor r the performance of some mere ministerial acts, 
in régard to which he is not clothed with any discretionary 
power, his whole duty being that of simple obedience to 
the command of tlie legislature; and when this is done, 
the governor is to be ‘viewed as merely ‘the’ ministerial 
agent of the law; and if he fails or refuses to perform the 
act required of: him, he‘is amenable to the law; and any 
persona whose rights are dependent on the performance of 
such act, may have redress by resorting to the appropriate 
legal remedy. 

In Marbury 'v. Madison, (i Cranch, 137, 165,) Chief: 
Justice Marshall, after declaring that the acts of the’ head 
of one of the executive departments, in matters resting 
in executive discretion, can néver be examinable by the 
courts, uses this laveuage: “ But, when. the legislature 
proceeds to impose on that officer other duties; when he 
is directed peremptorily to perform certain eéts; when 
the rights of individuals are dependent on the perform- 
aneé of those acts; he is so far the officer of the law, is 
amenable to the ‘law for his conduct, and cannot at Iiis 
discretion sport away the vested rights of others.’”—See, 
also, pp. 170-1. 

The doctrine that a mandamus will lie against one of the 
executive officers of the government, to enforce the per- 
formance of a mere ministerial act, was distinctly affirmed 
in Kendall v. The United States, 12 Peters, 524, 595, 610, 
626, 641. In that case, Mr. Butler, the attorney-general, 
admitted in his argument, that, “‘as the ordinary charae- 
ter of an officer’s functions would not always détermine 
the true nature of a particular duty imposed by law, if, an 
executive officer, the head of a department, even the presi- 
dent himself, were required by law to perform ‘an aet 
merely thinisterial, and nécessary to ‘the completion or 
enjoyment of the rights of individuals, he shou!d be re- 
garded, quoad hoc; not as an executive, but as a merely 
ministerial officer; and therefyre liable to be directed and 
compelled to the performance of the act by mandamus, if 
congress saw fit to confer the jurisdiction.” —12 Deters, 
595. 

The same principle applies to judicial officers, who, 
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though not answerable for errors.of judgment, however 

lain. the .mistake,. are responsible for any injury which 
results from their failure to perform. a ministerial ,duty 
cast npon them by law. In Ferguson v.,Earl of Kinnard 
(9 Clark & Finn, 279, 290,) Lord Broughani, after stating 
the first braneh of this proposition, added: “ But, where 
the law neither.confers judicial power, wor any discretion 
at all, but requires certain things to bd done, everybody, 
whatever be its name, and whatever other funetions of a 
judicial .or discretionary nature it may have, is bound to 
ebey; and, with the exception of the legislature and its 
branches, everybody is liable for the consequences of dis- 
obedience.” Lord Campbell said inthe same. case 
(p. 312): “* Where there is a mmisterial act to be done by 
persons who, on’-other occasions, act, judicially, the refu- 
sal to do the ministerial act.is equally actionable as if no 
judicial functions were, on any occasion, entrusted to 
them. There seems no reason why the refusal to do & 
ministerial act, by a person who has certain judicial func- 
tions, should not subject him to an action, in,the same 
manner as he is liable to-an action fer an act. beyond, his 
jurisdiction.’’—See, also, opinions of Lord Lyndhurst and 
Lord Cottenham, pp. 280, 306, 

All this is but the result of the just and wholesome 
principle, that no public-functionary, whatever his official 
rauk, is above the law, or will be permitted to violate its 
express, cammand with impunity. While, therefore, it is 
true that, in regard to many of the duties which belong 
to his office, the governor has, from the very nature of 
the authority, a discretion which the courts. cannot ¢con- 
trol; yet, in reference to. mere ministerial duties imposed 
upon him by statute, which might have been. devolved on 
another officer if the legislature bad seen fit, and on the 
performance of which some specific private right depends, 
he may be made amenable to the compulsory process of 
the proper eourt by mandamus..— Authorities supra ; State 
of Ohio v. Chase, 5 Ohio St. R. 528; Citizens v. Wright, 
6 Ohio St. R. 318; Pacific R. R. Co. v.. Governor, 23 Mis- 
souri, 303. . 

As the ease stands upon the petition, and the admission - 
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by the governor of the facts stated in it, everything has 
been done by the company ‘which is required by-the act 
“to aid the Tennessee’ and Coosa Railroad,” approved 
February 17, 54, (Acts ’58-4, p. 280;) and if we'look to 
that act alone, nothing rertains to bé done,'so far as the 
governor is concerned,” but. what ‘is, purely miénisterial— 
namely, the reception ofthe bond and mortgage,and the + 
issuance of a warrant.+ In performing these ministerial 
duties, the governor does not proceed according to his 
own judgment or discretion, but in obedience to the per- 
emptory command of the legislature, and as a mere agent 
of the State, appointed and required by statute to do a 
particular thing., ‘As the mandamus is moved for to en- 
force the performance of a ministerial act expressly en- 
joined ‘by statute, the fact that the officer against whom 
it is sought is governor of the State, is not, of itself, an J 
answer to the application. 
2. But the petitioner is not entitled to the writ, unless 
it appears that thefe is no other adequate legal remedy 
for the wroug complained of. And this brings us to the 
second proposition insisted on, in support of the ruling 
of the circuit court—namely, that, looking alone to, the 
act of 1854, aud conceding that the petitioner has com- 
plied with all of its provisions, and is entitled to the 
money claimed, the right to have a warrant’ issued by the 
governor is not a specific legal right, for which the writ 
of mandamus affords the only adequate legal remedy. 
‘The right. which the petitioner asserts is, in two aspects, 
a specific legal right. The act of February 1%th, 1854, 
above referred to, gives to the petitioner, on its perform- 
auce of the prescribed conditions, the right to the ase of 
a sum of money, on certain terms set forth in the act. 
This is as‘ much a legal right, as the right to-the use of 
any other property. Again, the act of 1854 imposes as 
a duty on the governor the issuance of his: warrant on 
the custodian of a specified fund, for the. payment of a 
certain sum of money to.the petitioner, on its eemplying 
with the requisitions of thestatute. The governor being 
bound by law to perform a duty for the benefit of the com- 
pany, the latter has a clear legal right to have it performed. 
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To deprive a party of his remedy by-mandamus, on the 
ground that he has a remedy by action, the remédy by ac- 
tion must be ‘adequate to the specific object, in view— 
“framed to effect. directly the desired end.” It must-af- 
ford complete satisfaction, “equivalent to specific relief.” 
In matter of Trustees of Williamsburg, 1 Barb. Sup. Ct. 
R. 34-5; Harwood y. Marshall, 9 Maryland, 83, 98 ; Ken- 
dall v. United States, 12 Peters, 614; Etheridge v. Hall, 
7 Porter, 54; Ex parte Pickett, 24 Ala. 94; 3 Halst. 206; 
2 Dougl. 525; Carroll v. "Board of Police, 28 Missouri R. 
38, 52. 

Without stopping to inquire whether the company 
could maintain an action for damages against the officer 
or the State, we find no difficulty in deciding, that any 
such action would be inadequate to the object in view, and 
fall far short of affording a complete satisfaction to the 
petititioner. The great end to-be attdined by the railroad 
company is the building of the road; and this was the 
object which thé State had in view in making the-loan or 
advance provided for by the act. of 1854. The purpose 
of the legislature was, to enable the company, by the aid 
afforded by the act, to complete.the work at an earlier 
period than. was required -by the charter. One of the 
conditions of the act of 1854 is, that before any warrant 
ean be issued in favor of the company, it shall give bond, 
with security: satisfactory to the governor, for the com- 
pletion of the road within ten years from the passage of 
the act. The petition shows that, before receiving the 
first payment, the company did give this bond; and that 
upon the faith of the act of 1854 it has let the entire road 
to contract. In order to carry on the work, it.relies upon 
obtaining, promptly, as it becomes entitled to them, the 
sume of money secured to it by that act. . The failure to 
receive the sums loaned or advanced by that act, at the 
times and in the manner provided, will leave the com- 
pany without means to meet the obligations which it has 
incurred to contractors, and will put it out of its power 
to comply with’its undertaking to complete the road 
within ten years from the passage of the act. It is obvi- 
ous, therefore, from the very nature of the case, that an 
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action for damages would be aremedy wholly inadequate 
to the object in view. Under the rules of law controlling 
the measure of damages, such an action would not afford 
complete redress for the injury which the company would 
sustain, if it should fail to receive promptly, as they fall 
due, the sums necessary to enable it :to proceed without 
interruption with the constrtction of the road.—See 
Kendall v.‘ United States, 12 Peters, 614-15; Carroll v. 
Board’ of Police, 28 Missouri R38, 52. 

It is, perlraps, proper to add, that we do not intend by 
anything we have -said to intimate that the company 
would haye the right to appropriate any part of the 
money. received from the State in a manner inconsistent 
with the second section of the act of February 17, 1854. 

3. We now come to, consider the third proposition 
urged in opposition to the motion for a mandamus—that 
is, that although the company has done everything whieh 
it was required to do by the act of 1854, in order to enti- 
tle it to the warrant; yet that the governor properly re- 
fused to issue it, because the company has not complied 
with the requisitions of the act ef February 24th, 1860, 
(Acts 59-60, p, 110.) 

The questiqn, whether the faiure of the company to 
comply with the requisitions of. the last named act justi- 
fied the governor in his refusal to draw his warrant in its 
favor, depends upon the character and legal effect of the 
act of February 17th, 1854, when considered in counec- 
tion with the facts stated in the petition;and admitted by 
the governor. If that act, after its provisions had been 
accepted and acted on by the company, constituted a con- 
tract between the State and the company, the legislature 
had no right by any subsequent act, without the consent 
of the company, to change its terms, or impair its obliga- 
tions. 

Although not. delegated in express terms by the con- 
stitution, the power of the legislature to bind the State 
by contract is not open to question. It is one of the in- 
cidental powers necessary to the proper discharge of the 
functions of government, and is included in the general 
grant of “the legislative power of the State,” which the 
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constitution makes to the general assembly. Nor is the 
legislature limited as to the manner in which it may con- 
tract, whether directly by statute, or through agents ap- 
pointed for the purpose, in the ordinary form of contracts 
between individuals. Whatever its form, the contract of 
a State is, like any. other contract, binding upon the par- 
ties; nor can the people, ‘or their representatives, by any 
subsequent act of theirs, alter orannul it. When the 
contract is made, the constitution of the United States 
acts upon it, and puts it beyond the power’ of any suc- 
ceeding legislature to impair its obligation.—2 Story on 
Const. § 1891; .16 Iloward, 369,416; 11 Peters, 549. 

That the act of 1854 is, in.the strictest sense of the 
tern, a contract between the State and the.railroad com- 
pany, seems too clear to be disputed. The charter of the 
company (Acts 1848-4, p. 170) imposed no obligation 
on.it:to complete all or any part of: the road within any 
giventime. But, by the act of 1854, the legislature pro- 
posed to the company, that if it would grade one-fifth of 
the road within two years from the date of that act, and 
give bond to complete the entire road in ten years, it 
should receive on eertain specified terms $50,000. of the 
three per cent. fund, and that gn the completion ot each 
succeeding fifth part of the road, and the giving of a like 
bond, it should receive the sameamount. The company 
accepted this proposition of the legislature, and, in pur- 
suance of it, graded the first fifth part of the road within 
the time stipulated ; has since then graded other portions 
of the road, and, having given bond and security as_re- 
quired for the completion of the entire road in ten years, 
has received from the State two payments, of $50,000 
each, out of the fund designated by the act. Here are all 
the elements of a valid and binding contract—the con- 
currence of intention between two parties competent to 
contract, one of whom promises something to the other, 
in consideration of something agreed to be done by the 
latter. On the part of the State, the obligation is, “do 
ut facias ;” on the part of the company, it is ‘“‘facio ut 
des.” 

Undoubtedly, the legislature considered that the com- 
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pletion of this read within. the time specified i in the act of 
1854 would greatly advance the interests of the State, 
aud that the public benefit, thus conferred would bea full 
equivalent for the. use of the money by the company. 
But it is net necessary to.the validity of the contract that 
the consideration for the promise of the legislature should 
be one, of benefit tothe State. It is sufficient if it im- 
port damage, or loss, or.forbearance of benefit, or any act 
done or to be done on the.part of the company. 

The company, then, by accepting the proposition of 
the legislature, and complying with its termsin the man- 
ner shown in the petition, acquired a vested right to the 
fulfillment of the eontract by the State, of which no sub- 
‘sequent legislation could deprive it. 

Tt cannot be seriously contended, that the act of Feb- 
_ Tuary 24, 1860, does net “impair the obligations” of the 
prior contract between the State and the company. “It 
is perfectly clear, that any Jaw which eularges, abridges, 
or in any manner changes the intention of the parties re- 
sulting from the stipulations in the contract, necessarily 
impairs it. -The manner er degree’ i in which this change 
is, effected, can in no respect infiuence the conclusion ; for, 
whether the law, affect the validity, the construction, or 
the evidence of the contract, it impairs its diligeion, 
though it may not do so to the same extent in all sup- 
posed cases. Any deviation from its terms, by post- 
poning or accelerating the period of performance which 
it prescribes, imposing conditions not expressedin the contract, 
or dispensing with the performance of those which are a 
part of the contract, owever minute or apparently immate- 
rial in their effect upon it, impairs its obligation.” —Story 
on Const. § 1385, and cases cited. 

The 5th section of the act'of February 24, 1860, de- 
clares the construction which shall be put upon the act 
of 1854, and provides, that the eompany shall not be 
entitled to receive any part of the money previously 
promised, until it shall file in the oftice of the comptroller 
a declaration or agreement, made by the directors, and 
ratified by the stockholders in convention, that the con- 
struction thus placed upon the act of 1854 is the proper 
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construction, and that no advantige shall be taketh of any 
different construction of which it may be susceptible. 
The same section also provides, that in taking the bond 
required of the company, proper provisions and condi- 
tions shall be inserted for the payment of the principal 
and interest of the loan in cash, in accordance with the 
construction placed by that section on the act of 1854. 
The requirement of “the declaration or agreement” of 
the company, is the imposition of:an entirely new con- 
dition; and the.provision in reference to-fhe bond con- 
templates a change in its fort at least, if hot in its legal 
effect. This’ 5th section of the act of February 24, 1360, 
is, therefore, auncoristitutionaland void, because it inpairs 
the obligation of a valid’ contract betweef the State and 
the company, by imposing new conditions,-and declaring’ 
that unless they.are complied with the contract shall be 
abrogated. | 

It is said, however, that although thisactis uneonstitu- 
tional and void, so far as it seeks to change the terms of 
the original contract evidenced by-the act of 1854, stillit 
is effectual as a revocation of the authority conferred 
upon the governor by tlie last named act. ‘The proposi- 
tion is, that under the act of 1864, the governor is siinphy 
the agent of the State to issue a warrant in favor of the 
company; that the State had the right ‘to revoke his 
agency, and that it has done so by the-act of 1860. If 
the State can avoid the effect of ‘a contract’by withdraw- 
ing the authority of its agent to execute it, it is not easy 
to escape the conclusion, that the State would not be 
bound by’any contract; for it rarely (if ever) executes a 
contract except through an agent, and if inclined to re- 
pudiate its obligations, it could do so, not directly, by 
changing or annulling the eontract, but indirectly, by 
revoking the-authority of its agent to execute it. 

But the act of 1860 does not expressly revoke the au- 
thority conferred upon the governor by the act of 1854. 
It simply prov:des, that the company shall mot be entitled 
to receive the money until certain conditions are complied 
with. These conditions, we have already seen, thé legis- 
lature had not the constitutional power to impose; and it 
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is difficult to perceive upon what principle an implied 
revgeation of a Valid agency can resnlt from an unauthor- 
ized attempt on the. part of the principal to. require of 
the other party to the contract the performance of new 
conditions... No doubt the legislature supposed that it 
had authority to make these. requisitions of the corpora- 
fioh, and intended to revoke the agency of the governor, 
only in the event that the. requisitions were valid.. And 
it would be unjust to the legislature to infer that, by re- 
quiring of the company the pérformance of new condi- 
tions which it-had not the right to impose, it intended to 
revoke the authority of its agent, and. thus to destroy the 
means of executing the contract. It,is upon a principle 
analogous to this, that an unconstitutional statute is not 
allowed to operate a repeal by implication.of a prior 
statute with which it is in conflict ;-gnd even a repealing 
clause in an unconstitutional statute, declaring that “all 
laws contrayening the provisions of this act be, and the 
same are hereby repealed,’ does not affect the pre- 
vious laws..~Tims -v. State, 26 Ala. 165. The act of 
1854 created the agency; and certainly the revocation 
of: that agency, which is; pro tanto, a repeal of the 
statute, cannot’ result. by implication from a subsequent 
unconstitutional act. Having thus aseertained that the 
legislature has not. revoked the authority conferred upon 
the governor, by the act of 1854, it is not necessary for us 
to consider whether his agency is not in fact so far a part 
of the contract that the legislature would have-no power 
to revoke it, eyen by a statute framed expressly for that 
purpose. ° | 

[4.] It has been suggested, that the act of 1854 is void 
for uncertainty; and that for that reason, if no other, 
this application should be refused. It is not to be denied 
that, in some of its parts, the statute is singularly obscure 
and difficult of construction. It clearly provides, how- 
ever, that on the performance by the company of certain 
conditions precedent, it shall be entitled to receive at 
different. times specific sums of money out of the three 
percent. fund. Thus far all is clear; and the only doubts 
which. can arise, as to the meaning of the statute, are as 








ALABAMA. 


Tennessee and Coosa Rarlroad Co, v. Moore. 





+ 








to the obligations which the reception of the morey and 
the execution of the-required bond inipose upon tlié com- 
pany. ‘This part’ of the act is separable from those to 
which we have referred as free from obscurity; and hence, 
it does not follow, that these last would fail, even if it 
were imposssble to assign'a meaning tothe former. This, 
however, is'yot the ease, The statute first provides, that 
$250,000 of the three per cént. fund “be loaned or :ad- 
vanced ”’ to the comp ny, which is feqtired to give bord 
for the payment, in the manner provided by the act; of the 
sums it may réecive. ‘This language very ‘clea ly indi- 
cates, that the grant is by way of loan—not gift—and that 
the company isto be bound forits payment: What fol- 
lows shows that the legislature contemplated the proba- 
bility of future’ legislation as to the mode of payment, so 
as to authorize the payment in some other mode than 
cash ; and the intention was, that if there should be no 
such legislation, and the repayment should be made in 
eash, then it should be made within ten years, with inter- 
est at fivé per cent. per annum after four years. In other 
woids, the intention was, that in the absence of future 
legislation as to the mode of payment, the company was 
tobe bound™o repay the sunis received within ten years 
from the receipt of the. same, without interest for’ four 
years, and with interest at five cent. per annum after four 
years. And this, we think, is the legal effect of the bond 
which the company is required to execute. 

We have not adverted fo the act “to loan avd appro- 
priate the three'per cent. fund and its interest,” approved 
February 18th, 1860, (Acts 69-60, p. 54,) for the reason’ 
that it was, so far as thé petitioner is concerned, a mere 
reaflirmance of ‘the act of 1854, and can, therefore, exert 
no influence oti the decision of the question now before 
us. 

It is proper to remark, that the governor has shown no 
disposition ‘to deny the jurisdiction of the courts over the 
question as to'whatis his legal duty in reference to the 
warrant claimed by the company. On'the contrary, he 
expressly concedes it to be a legal question, determinable 
by the courts, and has dene all that he eould do, to facili- 
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tate the proceedings with a view to. its early decision. 
The ‘legislature having declared by the act of February 
24, 1860, that the eompany should not réceive any further 
payments out of the three per cent. fund, until it had 
complied with certain requisitions set forth in the act, 
the governor very properly felt it to be his duty to con- 
form his action to this declaration of the legislative will, 
until it should’ be judicially determined that the legisla- 
ture had not the power to impose such conditions on the 
company. , 

[5.] The judgment of the circuit, court must be re- 
versed, and, under the rule established in Edmonds v. 
Edmonds, (1 Ala. 401,) Townsend v. Harwell, (18 Ala. 
301,) and Rawls v. Doe, d. Kennedy, (23 Ala. 240, 255,) 
the cause must be remanded. 
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[BILE IN EQUITY FOR DIVORCE ON GROUND OF ADULTERY. | 





1. Proof of adultery—To establish the charge of adultery by cir- 
cumstantial evidence, the circumstances proved must be such as 
would lead the guarded discretion of a redsonable and just man 
to the conclusion that the crime had been committed; but the 
fact that the husband, without justifiable cause,. voluntarily aban- 
dons his wife’s bed within'a year after their marriage, lends addi- 
tional weight to suspicious circumstances against him, and tends 
to give them an unfavorable construction. Tested by these rules, 
the evidence in this case is sufficient to prove adultery on the part 
of the husband, 

. Alimony; how decreed—When a decree of divoree « vinculo matri- 

monit-is rendered in favor of the wife, the statute «(Code, 2 1971) 

authorizes the chancellor to allow her a sum of money in gross by 

way of permanent alimony, 

Amount of alimony.—In determining the amount of permanent 

alimony to be allowed to the wife, -when*a divorce is granted to 

her on account of the husband’s adultery, her own conduct is a 

proper matter for consideration, (Code, ¢ 1972 ;) but the mere fact 
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that, after her abandonment by her husband, she spoke-of him 
and of her former engagement to be married to another than in 
an indiscreet ‘and improper manner, does not, justify the denial 
of a liberal allowance to her. 

4, Samc.—An allowance of $20,000 to the wife, as, permanent ali- 
mony, Where the value of the husband’s estate is between $40,000 
and $50,000, would, ordinarily, be excessive ; but, under the special 
circumstances of this case~it appearing ,that the husband had 
only two children, the elder of whom was a man thifty years old, 
for whom he had already made liberal provision, while he dis- 
owned the younger, who was the only child of the btn cae 
not unreasonable. 

5. What is revisable—On appeal from a final aaseien in chancery, 
granting to the wife.a divorce a vinculo matrimonii, and ordering 
the husband to pay her a specified sum as tempotary alimony, and 
an additional sum to her solicitors as compensation for their servi- 
ces, the order for the payment of the solicitors’ fees is revisable ; 
but, on the. question whether the order for the payment of tem- - 
porary alimony is revisable, the majority of the court express no 
opinion. (A.J. Wauker, C. J., dissenting, held that neither. por- 
‘tion of the order for the payment of money was revisable. ) 

6. Alimony pendente lite—An order for the allowance of temporary 
alimony, though usually made at an early stage of the cause, and 
on a reference to.the master, may be made on the final hearing, 
and without an order of reference; the allowance is not restricted 
to a sum sufficient to provide for the wife the mere necessaries of 
life, but depends on the citcumstances and social position of the 
parties; and the decision of the chancellor will not be reversed 
by the appellate court, unless the record presents a strong and 
plain case of error. 

7. Allowance of solicitors’ fees.—An allowance for the fees of the wife’s 
solicitors must be restricted to the actual reasonable value of their 
services, and should not be made without a reference to the mas- 
ter, or proof as to the proper amount. 

8. Decree affirmed in part, and reversed and remanded in part.—The de- 
cree of the chancellor in this case, granting a divorce to the wife, 
was reversed, and the cause remanded, as to the order making an 
allowance to the wife for her solicitors’ fees, but was affirmed in 
every other respect; and the costs of the appeal were imposed on 
the appellant. 

9. Estimate of wife’s statutory separate estate in determining amount of -per- 
manent alimoyy.—After the delivery of the opinion in this case, 
affirming the chancellor’s decree on the merits, but. remanding the 
cause, in order that a reference to the master might be made to 
ascertain the amount of compensation to be allowed to the com- 
plainant’s solicitors, the parties compromised the matters in con- 
troversy between them; and after the full execution of: the agree- 
ment, by which the appellant obtained some advantages to which 
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he was not entitled under the decree, his, counsel having calléd_ 
the attention of the court to'the fact, not before noticed, that the 
wife was shown by the recotd to possess a statutory separate estate, 
the value of which did not appear -to have been shown in any 
manner.to the chancellor, or to have been estimated by him’ in 
determining the amount.of her permanent alimony,—héeld, that 
the decision in the cause, under these circumstances, should not 
be considered as settling the rule, that an allowance out of tle 
husband’s estate, ds permanent alimony to the wife, can be sus- 
tained on appeals where the wife has a statutory separate estafe, 

. unless it appears’that. the value .of that. estate was shown to the 
chancellor, either by the evidence in the cause, or by the report of 
the master under a reference. (A.J. Waker, ©. J., dissenting, held 
that ih view of the great disparity between the estates of the par- 
ties as disclosed by the record, the appellate court should také 
judicial notice of the fact that the wife’s separate estate was not 
sufficient for her maintenance.) 


AppgaL from the Chancery Court of Chambers. 
Heard before the Hon. James B. Cnarx. 


Tue pill in ths case was filed, on the 26th November, 
1858, by Mrs, Sarah Jeter, suing by her next friend, 
against her husband, Samuel Jeter; and sought a divorce 
a vinculo matrimonii, on the grounds of cruelty and adul- 
tery. The defendant filed an answer, denying.the charges 
of cruelty and adultery, and demurring to the bill for 
want of equity. It appears that the parties were mar- 
ried on the 6th March; 1853; that on’ the 25th April, 
1854, Mrs. Jeter gave birth to a son, the only child of the 
marriage; that the defendant disowned the paternity of 
this child, and refused to have any further intercourse 
with the complainant as.his wife; that they continued to 
live together in the same house, occupying separate 
chambers, until about the 1st November, 1858, when au 
altercation occurred between them, growing out of the 
complainant’s refusal to sign a deed, Ww hich resulted in 
her leaving her husband’ s house, fies returning to her 
father’s. 

The testimony taken in the cause is very voluminous, 
but a full statement of it is. not material to an under- 
standing of the legal questions here presented. The 
depositions of Bleazar Taylor and James Singley were 
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taken by the complainant to substantiate the éharge of 
adultery. Taylor, who was a brother of the complainant, 
testified’as follows: ,“ In the summer of the year 1857, I 
was at the defendant’s house, and stayed all night. About 
an hour after I had lain down, I had’accasion to get up 
and go out; and when I got down to the foot of the steps, 
I saw the defendant (it being a. moonlight night) out. at 
the edge of the yard, near the carriage-house, and also a 
négro gitl, who, [ think, was Emeline. I saw her lie 
down, and saw the defendant get down over her on his 
knees; and I then turned, and went out at another door, 
in,a different direction.” The material portion of the 
testimony of Singley, who was the defendant’s overseer 
during the years 1856 and 1857, is in these words: “On 
one occasion, in the night, I saw a negro girl at his [de- 
fendant’s] window. She disappeared througli the window. 
I think it was Emeline. On another aight, at a late 
hour, I saw him coming from towards his negro-cabins. 
Whether he had been in there or not, I wont say. He 
went towards his room, and soon afterwards I saw & negro 
girl going after him.” 

The bill alleged, that the complainant carried to her 
husband’s house, on her marriage, a negro woman and a 
piano; and that the defendant’s. property, real and per- 
sonal, was worth about $80,000. ‘The defendant admit- 
ted the allegation of the bill as to the negro woman and 
the-piano, and appended to his answer a list of his own 
property, estimating its value at $45,900. 

“At the May term, 1859, before the cause was submitted 
for final hearing, the complainant applied to the court for 
an allowance of alimony pendente lite,and money to defray 
the necessary expenses of the suit; and it was agreed 
that the questions arising on this application should “be 
considered and decided by the chancellor with the main 
questions.” On final hearing, on pleadings and ‘proof, at 
the same term, the chancellor held the evidence sufficient 
to establish the charge of adultery, and granted a divorce 
on that grottnd. He also declared that the complainant 
was entitled to the negro woman and piano claimed ‘by 
her, and ordered the defendant to deliver them up to her; 
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granted five hundréd. doHlars to ‘the complainant as ali- 
mony pendente lite, one thousand dollars ‘to her solicitors 
as compensation for their servicesin thé suit, and twenty 
thousand dollars to the coriplainant as permanent all- 
mony ; ordered execution to be issued against the defend- 
ant for the payment of these séveral sums, and declared 
alien on’ his property for the payment of the twenty 
thousand ‘dollarg; ‘The réndition of this entire deeree, 
and of each sepatate portion of it, is assigned as error in 
this court. 


GoLDTHWaAITE, Rick & Sempiy, with Broek & BaARNEs, 
for the appellant.—1: The testimony in the cauggris in- 
sufficient to:sustain the charge of adultery. The princi- 
pal witness is the complainant’s: own brother, whose 
testimeny is unnatural aud improbable, and who was not 
exanrined until all the other witnesses had failed to sus- 
tain the charge. It is shown, too, that the girl with whom, 
according to the testimony of this witnessgthe crime was 
committed, was not at that time fourteen years of age. 
The evidence is much weaker and more meonclusive than 
in the case of Mosser v. Mosser, (29 Ala, 313,) which was 
held insufficient. See, also; Bishop on Marriage and Di- 
vorée, §§ 423, 424, 428, 439, 330; Hamerton v. Hamer- 
ton, 4 Eng. Ee. R.13; Bray v. Bray, 2 Halsted’s Oh. 506, 
628; Ferguson v. — 8 Sandford’s.(N. Y.) 807; 
Wood v. Wood, 2 Paige, 108; Hart v.' Hart, 2 Edw. 
Ch. 207. 2 
2. The chancellor erred, also, in de¢reeing to the com- 
plainant a‘sum of money in gross,-as permanent alimony. 
According to the-practice of the ecclesiastical ‘courts in 
England, upon'a divorce ‘@ mensa-et thoro in favor of the 
wife, a gross sum is’never given to her as permanent ali- 
mony, but allowances are made for her support and main- 
tenance ‘from year to year, payable at stated periods. 
Bishop on Marriage and Divorce, § 591, and cases cited. 
But for statutory provisions, neither alimony nor any 
other allowance could be decreed to the wife, on a divorce 
a vinculo; such a divorce, with its incidents, being unknown 
to the common law. The statute (Code, § 1971) was 
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simply intended to secure to the wife, when a divorce is 

rendered in her favor, a liberal allawance for her support 
and maintenance, if her separate estate is not sufficient 
for that purpose. A pfovision for maintenance should be 
co-extensive with the life ‘of-the party to be supported, 
for it would be absurd to’speak of maintenance as con- 

* tinuing after the death of the party to be maintained. 
To. give the wife a sum absolutely, which she might 
squander or lose within.a year, would-be unjast to each 
ofthe parties, and would defeat the manifest ‘Gbjéct’ of 
the statute. The decision in the case of King v. King, 
(28 Ala. 315,) on this point, is erroneous, and ought to be 
overruled. ' 

3. All the assignments ete error are insisted On. 













Ws. P. & Tuos. G. Cuttron, with whom was J. Faux- 
NER, contra.—1. The direct evidence in the cause, viewed 
in‘connéction with the defendant’s conduct towards ‘his 
wife, and the.state of feeling shown to have existed be- 
tween them, is amply sufficient to establish the-charge of 
adultery.—Chanibers v.Chambers, 1 Hag.€on. 439, (4 Eng. 
Ke. 445-48 ;) 7 Bug. Ec. 377; 17 Ala. 250; Bishop on 

- Marriage and Divorce, »$§ 423,. 330. 

2. The. allowance of asum-of money in gross,. as per- 
manent alimony, was justifred by the'statute, as has been 
expressly decided in the case of King v. King, 28.Ala. 815. 
That the payment of the mioney ‘muy be secured by a 
lien on the defendant’s property, see. an. analogous case 
in Foster v. Gressett’s. Heirs, 29 Ala, 393. .The ‘sum al- 
lowed, though it might ordinarily be too large, cannot be 
considered excessive under the peculiar circumstances of 
this case, It is shown that the defendant, now an old 
man, has but two children; that he has already ynade a 
liberal. provision for the elder, while he disowns the 
younger, the only child of the complainant; and that the 
sum allowed to the complainant, ‘for, herself and child, is 
about equal to her distributive share of the defendant’s 
estate. ; 

3. The allowanee of temporary alimony-~and solicit- 
ors’ fees was proper.—Code, §§ 1970-72. The chancellor 
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was autHorized to fix the compensation of the ¢omplain- 
ant’s solicitors, without a reference to the master, and 
without the formal introduction of any more’ proof than 
was alreally before him.—Adams’ Equity, 379, note; Le- 
vert v. Redwood, 9 Porter, 79; 3 Dan. Ch. Pr. 2130; 5 Ves. 
706; 11 ib. 328; 6%. 428; 3 Brown's. Ch. (ni. p.)*234. 
Moreover, the allowance of these items, if not within the 
sole discretion of the chancellor, cannot be reviewed on 
appeal from.the final decrée.+ Ex parte King, 27 Ala. 387. 


A.J. WALKER, C. J.—The defendant in this case, 
after the lapse of a little more than, one year from his 
intermarriage with a young lady in the freshness of early 
womanhood, utterly abandoned thé nuptial bed, and sub- 
jected his wife to an almost total exclusion’ from social 
intercourse with him. ‘This singtlarstate’of self-imposed 
conjugal estrangement, for whieh we can dediiee from the 
testimony no justification, commenced at the very time 
when the birth of a child should have drawn him intora 
‘closer and more endearing union, and confinued during 
a period‘of more than four years; and until a-final sepa- 
ration ocetrred. It is 9 teaching alike of human experi- 
ence and of the law-books, that in the marriage’ state 
contented affeetion is one of the surest sdfeguards, and 
most satisfactory evidences of fidelity; while causéléss 
alienation, and. unaccountable and unreasonable aversion, 
aré temptations to infidelity, and often the accompani- 
ments and results of it.—Bishop on Mar.'and DP. § 420; 
Richardson v. Richardson, 4Porter,; 674. St. Paul, in the 
7th chapter of his first epistle to the Corinthians, has.set 
forth the regular’ enjoyment of wedded love as ashield 
of virtue; and Milton says, that by it 

“Adulterous: lust was driven from men, 
Among the bestial herds to range.” 
Then, whether we look to the legal authorities above 
cited, or to the teachings of naturé and holy writ; we are 
authorized, in a case of conjugal conduct like that of the 
defendant, to yield a more easy credence to circumstan- 
ees: which impugn the chastity, arid: may more properly 
give suspicious facts an unfavorable construction. 
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“Adultery is peculiarly,a crime of-darkness.and- secrecy; 
parties ‘are rarely surprised in the act; and soit not only 
may, but. ordinarily must, be established by. cireumstan- 
tial evidence.’ ’‘—Bishop on Mar. and D: § 422 ; Law son 
v. State, 20. Ala. 65,79, In reference to the dietitns of 
circumstances’ requisite tg establish the charge, Lord 
Stowell says: “In every case’almost, the fact js inferred 
from circumstances that lead to it by.fair inference, as’a, 
necessary conclusion; and unless this, were the case, and 
unless this were so held, no protection whatever could be 
given to ma.ital rights. What are the circumstances 
which lead to such a conelusion, can not be laid down 
univergally, though many of them, of a more obvious 
nature, and of more frequent occurrence, are to bé found 
in the ancient books. At the same time, it is. impossible 
to indigate them universally ;.because they may be in- 
finitely diversified, by the. situation and. character of the 
parties, -by the state of general manvers, and by many 
other incidental. circumstances, apparently slight and 
delicate in th@mselyes, but which may have most import- 
ant hearings in decisions upon the particular case. The 
only general rule that ean be laid down-upon the subject 
is, that the circumstances must be suchas would lead the guarded 
discretion of a reasonable, and just .man to the conclusion; 
for it ig not to lead a harsh and intemperate judgment, 
moving Upon appearances that are equally capable of two 
interpretations; neither is.it to be a matter of’ artificial 
reasoning, judgingupon such things differently from what 
would strike the careful. and cautious consideration of.a 
discreet man.’”’s—Loveden. v. Loveden, 2 Hag.-1, 4 Eng. 
Ee. 461. Lord Stowell’s rule is, perhaps, as definite as 
any that could be preseribed, and.is not variant from the 
one recognized in-this court, that the fact may be inferred 
“from circumstances leading to it'as'a necessary conclu- 
sion.’’—Riehardson v. Richardson, 4 Porter, 475; State 
v. Crowley, 13, Ala. 172; Mosser v. Mosser,.29 Ala. 313. 
Under the rule above set forth, the inference of adultery 
could not be drawn from circumstances reasonably recon- 
cilable with the assumption of innocence.—Bishop on. 
Mar. aud D. 428. 
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The testimony in reference to the commission of adul- 
tery by the, defendant, is foutd in tlie depositions of the 
witnesses Taylor and Singley. The circunistances proved 
by Taylor are, when judged as they. “would strike’ the 
careful and cautious consideration of a discreet man’, 
certainly sufficient ‘‘to lead the guarded discretion of a 
reasonable and: just, man to the conclusion” of the defend- 
ant’s guilt. There is no other reasonable supposition 
which will account for the attitude described of persons 
of different sexes, oecupytng the relation which existed 
between the participants.in the transaction at.the time 
and place stated... The charge of adultery has been sus- 
tained upon circumstances’ less conclusive.—Hatrris v. 
Harris, 2 Hag. 876. The. testimony. of this witness is 
corroborated by that of Singley, which tends to show the 
perpetration of similar conduct, with the same person, 
on another oceasion. And the relation in which the de- 
fendant lived with his wife, and: his conduct towards her, 
the proper influence of which upon the issue was shown 
at the outset of-this opinion, afford to the testimony of 
Taylor a strong corroboration, by giving to it a’complex- 
ion of grobability and réasonableness. We find nothing 
in the course pursued. by the witness, after he had ob- 
served the facts proved, to justify the dispute of his cred- 
ibility. Corroborated and supported as is the evidence 
of this witness, we feel bound to give it our fullest faith, 
notwithstanding he is-the brother of the complainant. 
While his relationship subjects. him to the suspicion of 
bias and prejudice, in such a case as this, it is no ground 
for the rejection of the evidence; and the correboration 
of the testimony takes from the objection the slightest 
claim to consideration here.-—Lockwood v. Lockwood, 
2 Curt, 114. The defendant’s commission of adultery 
being established, the complainant was entitled toa di- 
vorce a vinculo matrimonii, under section 1961 of the Code. 

The argument, that the girl with whom the:adultery 
is alleged to have. been committed, had not attained the 
age of puberty, is not supported by the testimony. 

f2.] Our law, as it existed before the adoption of the 
Code, required that the allowance, upon a-decree of di- 
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vorce a vinculo matrimonii, Should be made by,. a ‘division 
of, estate.—Clay’s Digest, 170, §°8; Lovett v. Lovett, 
11 Ala. 763; Quarles v. Quarles, 19 Ala. 363:. The lan- 
guage of the presentis ‘materially different from that of 
our old law, and is as follows: “Tf the wife has no sepa- 
rate estate, or if it be, insufficient for her maintenance, 
the chancellor, upen granting a divorce, must dé¢reé the 
wife ‘an allowancerout of the ,estate of’ the husband; 
taking into consideration the value thereof, and the con- 
dition of the family.””—Code, § 1972.+ In the case of 
King v. Kingy(28 Ala. 815,) upon, the. authority of this 
section of the Code, a pecuniary allowance by way of 
permanent alimony was made by the chancellor, and the 
decree was aflirmed by this court. We have, therefore, 
the sanction of a judicial precedent for so construing the, 
above copred section of the Code as to permit an allow- 
ance to be made by a decree for money, ‘instead of: by ‘a 
division of the estate. .Thig construction of our statute 
meets the exigency of that class of eases, in which a divis- 
ion of the estate in specie would be impracticable, or in- 
convenient; is consistent with the decisions*in other 
States in reference to similar statutes; does no violence 
to the language of the law, and ought to be maintained 
as correct.—Samford v.:Samford, & Day, 553; Fischti v. 
Fischli, 1 Blackf. 360; Richmond v. Wilson, 8 Yerg. 67. 
It is, therefore, no’ ‘fatal objection to the. chancellor’s 
deeree in this case, that it is for alimony to be paid in 
money. . 

[3.] The amount of the decree in the complainant’s 
favor is $20,000; and this, it’ is contended, is excessjve. 
Section 1972 of’ the Code provides, that “if the divorce 
is in- favor of the wife, for the misconduct of the hus- 
band, the allowance must be as liberal as the estate of 
the husband will permit; regard being had to the condi- 
tion of his family, and to all the ‘eircumstances of the 
ease.” The ascertainment of the proper allowance to a 
woman, obtaining a divorce, can not be subjected to any 
fixed standard, and it must necessarily be left, in a great 
degree, to the control. of judicial discretion. We have, 
however, in the section last above quoted, supplied to us 
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by. the legislative hand, the principles which are to influ- 
ence that discretion. The court must consider the cir- 
cumstances of the case,. the condition of the family, and 
the estate of the husband, and then make (the husband’s 
misconduct being the ground of divorce) an allowance'to 
the wife, which, viewed in the light of all these consider- 
ations, is liberal. 

The conduct’ of the complaining wife, as developed in 
the circumstances of this case, is certainly a proper mat- 
ter of consideration. ‘The manner in which the com- 
plainant spoke of her husband, in a letter addressed to an 
unmarried gentleman, who was her relative, and spoke 
of him.and of .her marriage to a gentleman with whom 
she had once. had a matrimonial engagement, was ex- 
tremely indiscreet and reprehensible, but involved no 
morai turpitude. While these -acts can rot’be passed by 
without condemnation and censure, as inconsistent with 
the conduct of a prudent spouse; yet we have no evi- 
dence of the occurrence of such conduct on other ocea- 
sions, and those acts seem to stand as blots upon a history 
otherwise blameless. Besides, it is some palliation of 
her improper conduct ia those particulars, that it did not 
oceur until her husband had withdrawn every manifesta- 
tion of affection, and deprived her of his counsel. For 
such misconduct, perpetrated under such circumstances, 
justice does not demand the denial of a liberal allowance 
to her. The deferidant imputes a criminality to his wife, 
which would justify his deportment to her, and deprive 
her of all claim to his liberality, or to the liberality of the 
court; but, if such criminality existed, it is his misfor- 
tune that he has not been able to prove it, and the court 
must act upon the ease as made by the testimony. 

[4.] A rule for the ascertainment of the alimony of a 
wite obtaining a divorce has been frequently adopted, by 
which she obtains the same allowance that she would 
have received had she been, widowed by the death of her 
husband. That rule was adopted in the case of King v. 
King, (28 Ala. 315,) and has been sometimes adopted in 
other States.—Thornberry v. Thornberry, 4 Litt. 251; 
Jeanes v. Jeanes, 2 Har. 142. Bishop, in his able work 
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on Marriage and Divorce, (§§ 623-625,) commends. this 
rule asa standard, beneath which the court should not 
fall, except in special cases. 1t can probably. be adopted, 
with justice and. propriety, in a larger number of cases 
than any other; but the very nature of the subject, the 
diversity-of the’ considerations: to be. regarded, and the 
difference between the parties and families to be affected, 
all forbid that that, or any other, should be adopted as a 
universal rule. Cases may be conceived, in which the 
allowance, according to that rule, would be toolittle ; and 
others in which it would be toomuch. It must always 
be held subject to variation by the circumstances of the 
particular case. 

According to the statement of the defendant’s answer, 
his wealth now amounts to about $46,000: He has two 
children; both sons; one tlre child of a former marriage, 
the other the fruit of his marriage with the complainant. 
The amount allowed by the chancellor no doubt exceeds 
the value of the dower and distributive share, which the 
complainant would have received had’ she survived: het 
husband; and it would be excessive, in the absence of 
special circumstances justifying adeparture from the rule 
above indicated. Such special circumstances are found 
in this case. -The defendant, with a generosity which.we 
commend, has provided liberally for his oldest son, who 
is now over thirty years old; and that provision probably 
exceeds the amount of the allowance to the complainant. 
The defendant, without any cause which we can gather 
from the evidence, disclaims the paternity of the child of 
his present marriage, and exhibits a sentiment towards it 
which precludes all probability of his voluntarily con- 
tributing to its support and education, or permitting it 
to share. in his estate.. The wife’s expenses and responsi- 
bility will on that account be increased, and the duty 
must devolve upon her alone of bringing the child for- 
ward when he attains his majority; and the child can 
never receive any of his father’s estate, save through its 
mother. By virtue of the chancellor's decree, the mother, 
with her son, will get. a sum less, perhaps, than that 
which the defendant’s older son has already received, and 
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much less than will be left in.the father’s hands, to re- 
main an expectancy for the older son. This view of ‘the 
condition of the family, and of the operation of the de- 
cree upon the memhers, shows fliat no injustice has been 
done by, the chancellor in fixing the amount of the com- 
plainant’s alimony, and it ought not to be disturbed. 

* We entertain no doubt of the authority of the. chan- 
cellor to secure the payment of his decree, by declaring 
a lien upon the defendant’s property. 

[5-7.] So much of the chancellor’s deeree as pertains to 
the wife’s support pending the litigation, and her expenses 
of suit, is not, in my opinien, before us. for revision. 
The order of the chancellor upon these subjects is clearly 
not.a final decree, (Lx parte King, 27 Ala. 887,) but, on 
the contrary, is subject to alteration during the pendency 
of the suit, when there has been a change in the hus- 
band’s, cireumstances.—De Blaquiere v. De .Blaquiere, 
3 Hagy. 322, (5 E. Ke. R. 126;) Rogers’ Ecclesiastical Law, 
39; Shelford on Mar. and D. 596. As the order for tem- 
porary alimony and the wife’s expenses of suit was aot a 
final decree, it-is not, of itself, the subject of an appeal; 
for an appeal, under our system, lies only from a final 
decree.—Code, § 3016. If, then,. it is before this court 
at all, it is by virtue of the appeal from the final decree. 
An appeal from a final decree, in my opinion, brings be- 
fore the revising tribunal only those orders which, either 
directly or indirectly, affect the final decree; but does 
not bring up any antecedent or contemporaneous order, 
which does not in the slightest degree affeet the final de- 
cree. .I think the authorities fully sustain this position. 
Jacques v. Methodist Church, 17 Johns. 559; Wilson v. 
Troup, 2 Cow. 208; Reid v. Vanderheyden, 5 ib. 735-737; 
Atkynson v. Munks, 1 2b. 702; Johnson v. Britton, Dud- 
ley’s Law and Eq..24; Woodward v>Marriott, 1 Cooper’s 
Ch. ht. (in ’87 and ’88) 62-68. 

Ai order allowing to the wife temporary alimony and 
the expenses of her suit, is made without regard to the 
final decree, or to the question of right upon the merits 
of the eause.—Richardson v. Richardson, 4 Porter, 467; 
Bishop on Mar. and D. 581; Wright v. Wright, 1 Hdw. 
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Ch. R. 62;,2 Barb. Ch. 265. The order, therefore, can 
not in the remotest degree affect the final decfee, and, I 
think,.can not be before us upon an appeal from the*final 
decree... We have already held, that the final decree in 
this cause is correct; and if there-is a reversal, we have 
the anomaly in the law of:a reversal upon an appeal, 
when the thing appealed from, atid every thing*whieh® 
touches it, is precisely right: we affirm that which ;is 
appealed from, and reversé for an independent matter, 
not appealed from. ; 

This point will be more striking, if we suppose the case 
of a final decree in favor of. the husband, and yet an or- 
der allowing temporary alimony and the expenses of suit 
to the wife. Could the husband, in such a case, appeal 
fromy a final decree in his favor, and-reverse the orders for 
alimony and expense money ? 

Again ;. the ground upon which the wife is allowed ali; 
mony pendente lite is, that it being improper for her to co- 
habit. with ‘the -husband during the suit, the court must 
see that she has the means of living while the suit is in 
progress-before it; and the ground upon which the wife 
is allowed money, with which to defray her expenses of 
suit, is, that as the husband has all the money, and the 
wife none,.she would be unable to litigate with her hus- 
band, unless by the compulsian of the court the husband 
supplied. her with the requisite means.—DBishop ‘on Mar. 
and’D. 569, 571. Now, it seems to me a most singular 
proposition, that the alimony should be given to the wife 
to: enable her to live. during the suit, and the expense- 
money to carry on the litigation, and yet that those al- 
lowances should be subject to revision upon‘appeal from 
the final decree. But my brethren think, that the appeal 
from the final decree brings up all the order compensating 
the complainant’s counsel. 

While there is a difference of opinion as to what is 
brought before us for revision by an appeal from the final 
decree, the court is unanimous in the opinion, that the 
order for temporary alimony and the expenses of the suit 
is revisable: This court revised such an order in Ex parte 
King, (27 Ala. 387;) and such orders were the subject of 
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frequent revision, on direct appeals from them, in the 
ecolesiastiea] ‘court of England.—Rees v. Rees, 3 Phil. 

887, 1K. Ee. R. 418; Shelf.on Mar. and D. 595. While 
the orders: are revisable; the ‘amount of the temporary 
alimony, depending upon the circumstances in ‘life amd 
social position of the parties, can not be subjected to any 
"definite rule, but necessarily must be left, in a great de- 
gree, to the discretion of the chancellor—to he bout viri 
arbitrium; :and consequently, it 18 the wniform practice of 
revising tribunals to affirm the decree for the mainten- 
ance pending the suit; unless there is presented a strong 
and plain case of error.—Burr v. Bir, 7 Lill; 207; Shelf. 
on Mar. and D.595. ° We cannof say that the chancellor’s 
allowance here presents such a case. Nor do we think 
the chancellor erred in determining the amount of that 
allowance without the intervention of a reference, though 
a reference of the matter would have been the more usual 
and safe course. The temporary alinrony is not restricted 
to a mere provision for thé wife of that which is actually 
necessary to her living ;‘and consequently, it is not indis- 
pensable that the Moho: should have evidence of the 
eost of the wife’s board and clothing, before he pronounces 
upon the amount of the allowance. Hence, the order 
has been often made without evidence upon that point, 
and without a reference to the register.+-Rogers’ Eccles. 
Law, 87; Wright v. Wright, 1 Edw. Ch. 62 

The allowance of a solicitor’s fee stands upon a differ- 
ent footing. That must ‘be restricted to the, actual rea- 
sohdble value of the services'rendered, or to be rendered. 
The chaneellor,-therefore, érred.in allowing the fees of 
the wife’s solicitors, without ‘proof'as to their proper 
amount, and without an inquiry through the register. 
The chancellor did nét have before him the facts neces- 
sary to enable him to determine the amount of the fees. 
2 Barb. Ch. Pr. 268. 

Though it isthe usual and better course for the tempo- 
rary alimony to be made at an early stage of the cause, 
it: may’ be made upon the final hearing. —Frankfort v. 
Frankfort, 3 Curteis, 715, 7 En. Ee. R, 558; Bishop on 
Mar. and D. § 589. : 
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[8.] Upon the authority of numerous precedents in this 
court, we will render a judgment, affirming the dectee 
of the chancellor in every respect, except as to the allow- 
ance of solicitor’s’fees; and as‘to that matter alone, the 
decree of the court below is reversed, ‘and the cause re- 
manded.— Whitman v. Abernathy, 33 Ala’ 154; Salt- 
marsh y. Smith, 32 ib, 404; Reese v. Kirk, 29 ib: 406° 
Pettit’s Adm’r v. Pettit’s Distributces, 32 7. 288. 

The appellant must pay the costs of the appeal. 


STONE, J.—The majority of the court differ from the 
chief-justice only ona single point,.necessary to. be uo- 
ticed in this.opinion. . As the whole court-concur. in the 
opinion, that ‘the allowance made to Mrs. Jeter, for 
alimony, or support perdente lite, was, riot unreasonable ; 
and, as a consequence, hold that, if that question be prop- 
erly before us, we all unite in affirming the chancellor's 
decree in that respect,—we need. not, and. do not, an- 
nounce any opinion on the question, whether the appeal 
brings that question. before us. Nor.,.do we announce 
what would be our opinion, if, pending the litigation, and 
before final decree, the chancellor had ordered Mr. Jeter 
to pay to Mrs. Jeter’s next friend asum of money to de- 
fray the expenses of litigation. ‘ That question is not pre- 
sented by this record. +> 

In the present case, no order was made requiring Mr. 
Jeter to pay the expenses of the suit, while the litigation 
was in progress. In the final.decree, and only in the final 
decree, the chancellor ordered that Mr. Jeter should pay 
for legal services rendered by two law firms, to each, firm 
a specific sum, as a fee in this case. This was done with- 
out any reference to asvertain the amount; and the decrees 
were made directly in favor of the solicitors. There being 
a final deeree in this cause, of whichthe order in question 
is a part, from which final decree an appeal is prosecuted, 
we think this question is properly before us. In thus 
holding, we think.we are supported_by many analogies in 
our system, and that we best pursue the harmonies of our 
law of appeals. For instance: In a suit in which a di- 
voree is granted, the chancellor frequently makes a final 
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-order-as to the:custody.of the children. So, in suits in 
which a receiver is appointed, compensation for the ser- 
vices of the receivér is: generally decreed. Neither of 
these orders bears directly on the final decree rendered, 
and,a reversal of them would not, in the one case, impair 
the foree' of the decree for divorce; and in the other, 
would not unsettle the principles ef the account, while it 
might somewhat. affect the sum for division. On an appeal 
from such final deerees, we apprehend no one would deny, 
that the ruling of: the chancellor as to the custody of the 
children, and in regard.to the re¢eiver’s compensation, 
would present a proper subject for revision.—Garner v. 
Prewitt, 32 Ala. 13. 

The error-of the chancellor.on the question of solicit- 
or’s fees, has been pointed out by the chief-justice. 


Nore sy Reporter.—On a subsequent day of the term, 
in response to an application for a rehearing by the appel- 
Jant’s counsel, the following opinion was delivered : 


A. J. WALKER, C. J.—A rehearing is sought in 
this case, upon the ground that the statute now in force 
does not permit the rendition of a decree for a sum of 
money in gross to a party obtaining a divorce, but re- 
quires that the decree should merely provide for her sup- 
port and maintenance. .This question is covered by the 
decree in King v. King, (28 Ala.-815,) and we might con- 
tent ourselves by referring to the doctrine of stare decisis. 
But, as we think the decree in King v. King can be 
vindicated by fait-reasoning, we prefer not to dispose of 
the questions raised in a manner so summary. 

The section of the Code, under which the decree for a 
sum of money in gross was.rendered in this case, is in the 
following words: ‘If the wife has no separate:estate, or 
if it be insufficient for her maintenance, the chancellor, 
upon granting a divorce, must decree the wife an allow- 
alice out of the husband’s estate; taking into considera- 
tion the value thereof, and the condition of his family.” 
Code, §1971. Alimony, in the ecclesiastical law; was a 
provision for the maintenance of the wife; but the defi- 
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nition of alimony, affords no analogy to guide us in the 
construction of this statute. “The zeasons why, it does 
‘not are—that, in England, alimony ’was never allawed, 
where there ‘was a.divorce.a vinculo, (Bishop.on M. & D. 
§ 563.;.Godolphin’s Ec. Law, -508;, Bleeker v. Cooper, 
78. & R. 500;) and our statute has -not. used .the’ term 
“alimony.” The conrt is to make -an allowance out of 
the defendant’s estate. The word allowance, it is con- 
tended, ex vi termini implies a stated sam, to be paid from 
time to time, for the mainteriance of the’ complainant, 
which must terminate with her death. It must: be ad- 
mitted, that the term is often used in that sense, and is 
used in that sense in section 1970, which speaks of the 
provision for the wife's support pending the suit. But - 
then it is.susceptible of a much mote enlarged significa- 
tion, and is often used to denote a sum or thing granted 
or permitted by the law; and indeed, is, frequently used 
in the Code itself in that sense.—Code, ‘§§ 2556, 2379, 
1825. . In that sense, we think it was used in the section 
above quoted; and it may as well embrace the deerce of a 
sum in gross, as of sums payable at stated: -intervals. 
Even in reference to alimony pendente lite, it is permissible 
to wait.until the final decree, and adjudge to the wife a 
sum in gross, instead of making allowances from time to 
time, , rong 728 . 
The statute of Ohio, upon the same subject, uses pre- - 
cisely the same term that is found in ours; and the su- 
preme court: of that State-has decided, that under it the 
court may render a decree for a gross sum, or for install- 
ments payable at stated intervals—Pratt v. Pratt, 9 Ohio, 
Judge Stone .assents to the result attained, mainly on 
the authority of King v. King, but does not-concurin the 
reasoning. 
The petition, for a rehearing is overruled. 


Note. spy Reporter.—The, appellant’s counsel after- 
wards made another application for a rehearing, on -the 
ground that the record showed thatthe complainant had 
a separate estate, while it did not appear that the value 
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of this estate was in any manner shown to the chancellor, 
or estimated by-him in determining the amount of her 
permanent alimony; and they contended that an allow- 
ance out of the husband’s estate, for permanent alimony, 
was only authorized where the wife’s separate estate was 
shown to be insufficient for her maintenance. In oppo- 
sition to the application, the appellee’s counsel adduced 
affidavits, showing that, since the delivery of the forego- 
ing opinions, all the mattezs in controversy between the 
parties, relating to their money and other property, had 
been compromised, and the agreement,of compromise 
fully executed; and they insisted, that this precluded 
investigation into the legal question presented by the 
application. In answer-+to this application, the following. 
opinion was delivered: 


A J. WALKER, C. J.—It appears that Mrs. Jeter 
had, at the time of the marriage, some’ property, which, 
under our statute, became her separate estate. No ref- 
erence was made to the register, to ascertain the value 
of this separate estate; nor does it appear that its value 
was shown to the chancellor, by any evidence taken in 
the cause. But this, objection to the dectee was never 
made, nor was the attention of the court called to the 
facts alluded to, until after the opinion of the court. had 
been delivered, a petition for rehearing on other grounds 
overruled, and the parties had, by mutual agreement, 
made-a settlement of all the matters involved in the liti- 
gation. On this settlement, the complainant and the de: 
fendant made mutual concessions, and the defendant 
obtained material advantages, to which he was not entitled 
under the decree of the chancellor. This voluntary set- 
tlement, the stipulations of which had been fully per- 
formed on both sides, precludes a reconsideration of the 
cause in this court. But the majority of the court think 
that, under the circumstances, the decision in this cause 
should not be construed as settling the rule, that in cases 
where the wife has a separate estate, a decree for.an’ 
allowance out of the husband’s estate can be sustained on 
appeal, unless it appears that the value of such separate 
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estate was shown to the chancellor, either by’evidence 
taken in’ the cause, or by a report of the-register made 
upon a reference for that purpose.—See Code, § 1971. 
But 1 think, that where the disparity between the hus- 
band’s estate and the separate estate of the wife is so 
great.as appears in this case, the court may take judicial 
cognizance that the separate estate’ is not sufficient for 
the maintenance of the wife; especially as the question 
of allowance is, by the law, very much amatter of judicial 


discretion. 





GIBBONS vs. MOBILE & GREAT NORTHERN 
RAILROAD CO. 


[ BILL IN EQUITY TO. ENJOIN COLLECTION OF TAX LEVIED BY MUNICIPAL 


‘CORPORATION IN AID OF RAILROAD. | 


e 


1. Constitutionality of statute authorizing municipal corporation to aid. rail- 


road company.—The act of February 8th, 1858, “ to authorize the 
corporate authorities of the city of Mobilé to aid in the construc- 
tion of a railroad, upon a vote of the citizens,” (Session Acts 


- 1857-8, p, 165,) and the act supplemental thereto, approved No- 


* vember 29, 1859, (Session Acts 1859-60, p, 294,) are not violative 


of any: constitutional provision ; being neither an illegal exercise 
of the taxing power, nor a taking of private property without just 
compensation. 


2. Validity of contract between corporate authorities of Mobile and Great 


o> 
. 


Northern Railyoad Company, as affected by failure to comply with terms 
of act of 1858.—The said act of 1859 having expressly empowered 
the corporate authorities of Mobile to aid in the construction of 
the Mobile and Great Northern railroad, by virtue of the vote of 
the citizens taken under the said act of 1858, the failure of said 
corporate authorities, in taking the vote of the citizens, to comply 
with the terms of the said act of 1858, does not affect the validity 
of their contract with said company. 

Same, us affected by fact that city bonds, with interest, exceed arhount of 
aid authorized by said act-—Nor is the validity of said contract affect- 
ed by the fact, that the aggregate amount of the bonds issued by 
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said corporate authorities, with the interest thereon accruing up 
to the time when they respectively fall due, exceeds one million 
of dollars, the sum specified in said acts as the maximum of aid to 
be extended to said railroad company. 


4. Same, as affected by failure to reserve stock for snniataiiaiia est on bonds. 


ot 


o> 


~ 
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Nor is the validity of said contract at all impaired by the failure 
to require stock in said railroad company to be issued to the as- 
signee or appointee of the city, for the interest it may pay on said 
bonds, 

Same, as affected by levy of tax for payment of bonds.—Although said 
acts of 1858 and 1859 only authorized said city authorities to aid 
said railroad company in one of two ways~—i. ¢., either by direct 
taxation, or by the issue’ of. city bonds, as might be dgtermined by 
the vote of the citizens—and not in both ways; yet said city au- 
thorities were thereby clothed with the implied power, in the 
event that the citizens voted in favor of the issue of bonds, to 
levy’a special tax to provide for the payment of the bonds, with 
interest, as they fell due; and this, moreover, was expressly en- 
joined on them as a duty by the 13th section of the act of 1848, 
(Session Acts 1842-3, p. 116.) 


. Same, as affected by failure to comply wtth provisions of 9th section of 


said act of 1843.—The 9th section of said act of 1843, prohibiting 
said corporate authorities of Mobile from borrowing money, or 
creating new debts, “for purposes of profit or. improvement,” 
without the unanimous vote of the boards of aldermen and com- 
mon council, at a full meeting, concurring with the mayor, is ex- 
pressly reserved from repeal by the act of 1844, “to consolidate 
the several acts. of incorporation of the city of Mobile, and to alter 
and amend the same,” (Session Acts 1843-4, p. 191, 248,) and is 
not repealed, or in any manner impaired, by said acts of 1858 and 
1859, above cited ; nor is said section confined in its operation to 
the powers which said city authorities were then authorized to 
exercise. But the issue of bonds under the contract with said 
railroad company is not, within the meaning of said section, the 
creation of a new debt “for the purpose of profit or improve- 
ment;’’ consequently, the validity of said contract is not affected 
by the fact that it was not made at a full meeting of both said 
boards, and with the unanimous vote of all their members. 


7. Same, as affected by 16th section of said act of 1843, prohibiting con- 


tracts between said corporate authorities and individual members.—Since 
the contract with said railroad company does not require or au- 
thorize any member of the board of aldermen or common council 
to doany work or perform any service for said corporate authori- 
ties, the 16th section of said act of 1843, prohibiting contracts for 
work or service between said corporate authorities and the indi- 
viduals composing either board, has no application to the case. 

Same, as affected by official oath of corporate authorities.—If said 
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contract be a violation of the official oath,'as prescribed by the 

7th section of said act of 1844, of those aldermen and common 
councilmen who were at the time stockholders in said railroad 
company ; yet, since the statute does not declare the prohibited 
act void, nor impose a penalty for its violation, the contract is 
neveriheless valid in law. 

9. Same, as affected by public policy. ~The fact that Several of the al- 
dermen and common councilmen were, at the.time said confract 
was entered into, stockholders in said railroad company, does not, 
per se, invalidate said contract. 
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AppeAL from the Chancery Court of Mobile. 
Heard before the Hon. Mitton J. Sarroxp. 











Tae bill in this case was filed by Lyman Gibbons and 
others, om behalf of themselves and all other tax-payers 
of the city of Mobile who might come in and contribute 
to the expenses of the suit, against the Mobile and Great 
Northern Railroad Company, the corporate authorities of 
the city of Mobile, and the city tax-collector; and sought 
to cancel and annul a contraet,which had been entered into 
between gail corporate authorities and said railroad com- 
pany, and which is hereinafter set out, and to perpetually 
enjoin the collection of a tax, which said-corporate author- 
ities had levied to pay the city bonds issued under said 
contract. The said railroad company was incorporated 
by an act of the legislature of this State, approved Febru- 
ary 15, 1856; and its charter was afterwards amended, by 
allowing it a longer time to complete the. construction of 
its road, by an act approved February 8, 1858.—See Ses- 
sion’ Acts 1855-6, p. 278; 7b. 1857-8, p. 163. The con- 
tract sought to be canceled and annulled was_in the fol- 
















lowing words : 






“This contract, made and agreed upon this — day of 
December, 1859, by and between the Mayor, Aldermen 
and Common Council of the city of Mobile, of the one 
part, and the Mobile and Great Northern Railroad Com- 
pany, a company chartered gnd,incorporated by an act of 
the legislature of ‘the State of Alabama, approved on the 
15th day of February, 1856, of the other part, witnesseth, 
That, whereas the Mayor, Aldermen and Common Coun- 
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cil of Mobile, under and by virtue of two certain acts of 
the legislature of the State of Alabama, approved re- 
spectively, on the 8th February, 1858, and on the — day 
of November, 1859; and by virtue of'the vote of the 
people of the city, taken on ‘the 21st day of March, 1859, 
are fully authgrized and empowered to aid in the construc- 
tion of the Mobile and Great Northern railroad, by the 
issuance of the bonds of said city, for an amount not ex- 
ceeding one million of dollars, under such contract with 
said Mobile and Great’ Northern Railroad Company as 
said city authorities may agree upon: Now, the said 
Mayor, Aldermen and Common Council of Mobile, under 
and in pursuance of the authority aforesaid, have con- 
tracted,and agreed, and do hereby contract and. agree, to 
and with said Mobile and Great Northern Railroad Com- 
pany, to aid said company in the construction of their 
said railroad, to the extent, and in the manner, and upon 
the terms, covenants and stipulations in the following 
articles mentioned : 

“Art. 1. The said Mayor, hide and Common 
Council of Mobile have agreed, and do hereby agree, to 
issue and deliver to said Mobile and Great Northern Rail- 
road Company, on or before the 2d day of January next, 
or as soon thereafter as practicable, one million of dollars 
of their bonds; said bonds to be properly made and exe- 
cuted under the seal of the city of Mobile, payable at the 
Merchants’ Bank of New York, in the city of New York, 
to the order of the Mobile and Great Northern Railroad 
Company—that is to say, one thousand. bonds of said 
city of Mobile, for the sum of one thousand dollars each, 
bearing date the 31st day of December, 1859, and to be- 
come due and payable at the dates and times mentioned 
in the second article of this contract ; bearing interest at 
the rate of eight per cent. per annum, payable. semi-annu- 
ally,on the first days of January and July of each year, until 
the maturity of said bonds; for. which interest, proper 
coupons shall be attached to each bond; which coupons 
shall be made payable in the city of Mobile, or New 
York, or Charleston, as may be designated in the same by 
said railroad company, as hereinafter provided. 
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“Art, 2. The said Mayor, Aldermen and Common 
Council covenant and agree with said Mobile and Great 
Northern Railroad Company, that said bonds, so to be 
issued by said city authorities, shall be so worded and 
expressed as to make the same payable at the times and 
dates following—that is to say: 

15 of said bonds shall yee made payable on Ist Jan. 1861; 


16 ‘6 > Ist Jan. 1862 

17 6 $6 “ ist Jan. 1868. 
18 ‘“ ‘ $e Ist Jan. 1864; 
20 m +“ “6 et Ist Jan. 1865 ; 
21 ‘6 66 oie Ist Jan. 1866 ; 
23. “ 6 - Ist Jan. 1867 ; 
25, 6 “ s“ Ist Jan. 1868 ; 
27 6 ee ‘“ 1st Jan. 1869 ; 
29 “4 “s 66 Ist Jan. 1870; 
31 73 “6 66 Ist Jan. 1871 ¥ 
34 6 “ ws 1st Jan. 1872 ; 
37 ““ “ sd 1st Jan. 1873 ; 
40 “a ve * 1st Jan. 1874; 
43 m: “6 “6 Ist Jan. 1875 ; 
4G. “ 6 “ 1st Jan. 1876 ; 
50 ‘“ ‘“ * Ist Jan. 1877 ; 
54 « “ “ Ast Jan. 1878 ; 
58 - “ 66 1st Jan. 1879; 
63 ‘6 “ ‘6 tst Jan. 1880; 
68 “ 64 "6 1st Jan: 1881 ; 
73 Ts 6 “ Ist Jan. 1882 ; 
79 és “ “ Ist Jan. 1883; 
5" “ “ ‘6 Ist Jan. 1884 ; 
98 66: “ “ Ist Jan. 1885. 


“Art. 8. Whereas the said railroad is, designed and 
_ intended ‘to promote and sustain the general benefit and 
business of the city of Mobile, and of all the citizens 
thereof, the said Mayor, Aldermen and Common Council 
have agreed, and do hereby agree and contract with said 
railroad company, that they will annually, from and after 
the first day of January, 1860, provide the sum of ninety- 
five thousand dollars, until the said railroad company 
shall be able,’as hereinafter mentioned, to provide from: 




















JUNE. TERM, 1860. 


415, 
Gibbons v. Mobile & Great Nor thern Railroad Co. 








the net surplus earnings of said road a like sum of ninety- 
five thousand dollars; said sum to be applied to the pay- 
ment of said bonds in their proper order, as the same 
shall become due, and to the payment of the coupons 
attached to sueh of said bonds as may be unpaid, whether 
sold, or in the: possession’ of said company; and said 
Mayor, Aldermen and Common Cotncil agree and. bind 
themselves, that they will, under and in pursuance of 
said acts of the legislature of the State of Alabama, 
adopt such by-laws and resolutions as may be. necessary 
and proper for the levy and’collection, by a special Yax, 
of said sum of ninety-five thousand dollars, until said 
railroad company shall be able, from the net surplus 
earnings of said road, to provide a like sum, as before 
mentioned, and hereinafter more fully expressed; and 
the said sum shall be by them annually, from and after 
the first day of January, 1860, during. the time aforesaid, 
so levied, collected and applied to the payment of said 
coupons and said bonds, as aforesaid>in the manner fol- 
lowing—that.is to say, the said sum, as the same may be 
collected by the tax-collector or other proper officer, shall | 
be placed as a special deposit in the Bank of Mobile, to 
be by said bank applied to the payment of said coupons 
aud bonds, asthe same may mature or become due; and 
said corporate authorities agree and bind themselves, to 
provide and pay to said bank such further sum as said 
bank may charge as exchange for the payment of said 
coupons aid said bonds. ; 

“Art. 4. It is mutually agreed, by and between said 
parties hereto, that for all of such bonds as may be re- 
deemed or paid by said Mayor, Aldermen ‘and Common 
Council, as mentionéd in the preceding article} the said 
railroad company shall issue_a like amount of the capital 
stock of said company, to diyeperson or persons to. whom 
said corporate authorities. fay. direct such stock to be 
issued ; it being deemed best that the capital stock 
of said company shall be and remain in the hands of in- 
dividuals, rather than in the hands of the corporate. au- 
thorities of said city. 


. * Art. 5d. Phe said-Mobile and Great Worthera Railroad 
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Company covenants and agrees with the said Mayor, 
Aldermen and Common Council, that said bonds shall 
be sold and disposed of to the best advantage, aud at the 
highest rate that can be obtained ‘for the same; and that 
the proceeds arising from such sales;" and all funds derived 
from said bonds before the sale thereof, together with all 
funds derived from the subseriptions for capital stock in 
said company, shall be faithfully applied to the construe- 
tion ahd equipment of said road’ And said company 
further covenants and agrees, that the whole of the net 
surplus-earnings of said road, and all other funds of said 
company, however raised or derived,-shall be applied to 
the completion of. said road and the: equipment thereof, 
until the donstruction account and,the aceount for the 
first efficient equipment thereof ‘can be properly closed 
and paid, if pursuance of the terms and stipulations of 
this agreement, hereinafter~ provided jin: the eighth and 
ninth articles of this contract. 

“ Art..6. Its understood and agreed, by and between 
the parties hereto, that said railroad company, or any 
properly authorized agent of said company, for the pur- 
pose of aiding in the sale of said bonds, may fill up the 
coupons attached thereto, so as to make the same payable 
at the Bank of Mobile in Mobile, at the Merchants’ Bank 
of New York in New York, or at the Bank of Charleston 
in Charleston; and due notice shall be given to said cor- 
porate authorities of all sales of said bonds, to w hom 
sold, and at what rates, and the amount of said coupons 
made payable, as aforesaid, at either of said places before 
named. 

“ Art. 7. The sole object and intention of said corpo- 

rate atithorities of Mobile, in undertaking to aid said 
railroad company in.the pss crten equipment of 





said road, being to bring a@@iiuch of the trade, traflic and 
business passing over the"Sameas may be practicable 
within and to the city of Mobile, it is agreed and ‘under- 
stood, that the southern terminus and depots of said road 
shall be within said city, west of the Mobile river; and 
there shall, at no time after the final completion ‘of said 
road, be located or established on theline thereof, outside 
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of the limits of said city, any depot or place of public 
businegs,, within five miles of the navigable waters empty- 
ing into the bay of Mobile; provided,, said company may 
receive and discharge « any and all materials that may be 
necessary for the construction and maintenance of the 
road, at any ‘point or points-on the line of said road. And 
said railroad company covenants and expressly agrees with 
said corporate authorities, that there shall not, from and 
after the first day of January , 1863, be continued, estab- 
lished, or kept up, any depot, station, or place of public 
basiueos of said railroad company, at or on the east bank 
of the Tensas river, (whether said road may be in opera- 
tion and running into said city, or not, on the first day of 
January, 1863,) without the express assent of the said 
corporate authorities to the further continuance of such 
depot or place of business. *. 

“ Art. 8. The said Mobile and Great Northern Railroad 
Company covenants and agrees with the said Mayor, 
Aldermen.and Common Council, that after full payment 
of all’ debts and liabilities of said company (other than 
the liabilities of said company to the corporate authori- 
ties of Mobile by reason of the premises) that may be 
made and contracted by said company for the building, 
completion, and first efficient equipment of-said road, 
(including the warehouses, depots, and station baild- 
ings, and repair and construction shops requisite for 
the business thereof,) the said company, after keeping said 
road in good repair, and sufficient equipment for its effi- 
cient*operation, shall and’will, annually thereafter, pro- 
vide a like sum of ninety-five thousand dollars, to be 
applied to the payment of said coupons and bonds, as 
the same may become due; and the said sum shall be 
plased, by said company as.a special deposit in the Bank 
of Mobile, as the same m4 earned by said road, to be 
applied by said bank to th®payment of said coupons and 
bonds as the same may become due as aforesaid; and 
said railroad company further agrees to provide and pay 
to said bank such: further sum as‘suid bank may charge 
as exchange for making said payments; provided, the net 
surplus earnings of said road, after keeping the same in 
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good repair and efficient operation as above mentioned, 
‘shall be sufficient for the payment of said ninety-five 
thousand dollars annually and said exchange to said bank 
as aforesaid. But, should the net surplus earnings of said 
road not be sufficient to pay said sum of ninety-five 
thousand dollars annually and said exchange to said bank, 
then, and in such case, the whole surplus earnings of said 
road shall be paid over to such person or persons as. said 
corporate authorities may, by resolution duly passed and 
approved, direct, to be applied to the payment of said 
coupons and bonds. 

« Art. 9. It is mutually understood and agreed, between . 
the parties hereto, that the construction account, and the 
account for the first efficient equipment of said railroad, 
shall be closed whenever, in the opinion of the chief en- 
gineer of said company, said road is properly built and 
equipped for the efficient operation thereof; and in case 
the said corporate authorities of the city of Mobile shall 
not be satisfied with the opinion of said chief engineer, 
and in case the parties hereto shall be unable to agree 
when said accounts shall be closed, thesé questions, or 
either of them, shall be referred to two civil engineers, 
one of whom shall be chosen by each party; and in case 
the persons thus selected shall be unable to agreé, they 
shall select a third person, and the award of any two of 
the persons so chosen shall be binding and final. 

“ Art. 10. Inasmuch as the corporate authorities of the 
city of. Mobile will have a direct interest in having the 
means arising from the sale of said bonds, and all other 
means of said railroad company, faithfully and properly 
applied to the building and equipment of said railroad, 
and will have a continued interest in the administration 
of the affairs and funds of said company, until the nratu- 
rity and paymentof ‘said eA said company agrees and 
binds itself to render to said”¢orporate authorities a full 
statement, annually, of the application of all the means 
thereof; and further, that their books and accounts shall 
at’ all times, until the maturity and ‘payment of said 
bonds, be open to the examination of the mayor, or of 
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any person he may appoint to examine the same, for the 
information of said corporate authorities. 

“ Art. 11. The said Mobile and Great Northern Railroad 
Company agrees and covenants with the said Mayor, 
Aldermen, and Common Council of Mobile, that said 
railroad shall be built as speedily and as rapidly to the 
coinpletion thereof as may be practieable, having due 
reference to the best interests of said railroad company 
and of said city of Mobile. 

“ Art. 12. The said Mayor, Aldermen and Common 
Council of Mobile covenant and agree with, said railroad 
company, that the said road, and any lands the said rail- 
road company may acquire or hereafter own, within the 
limits of said city, for depots, stations, warehouses or 
workshops, shall continue to be assessed and taxed by 
said corporate authorities, at the present assessed value 
of said lands, wheresoever situate in ‘said city; and that 
no greater tax shall be levied or collected on said road or 
such lands, by reason of any depots, depot-buildings, 
warehouses, or work or repair-shops, being erected on 
the same by said railroad company, until said railroad 
shall pay or divide a dividend among the stockholders 
thereof. _ 

“ Art. 18.. The Mobile and Great Northern Railroad 
Company agrees and covenants, that said company shall 
and will, whenever required by said Mayor, Aldermen 
and Common Council of Mobile, make and execute, un- 
der the proper seal of said company, a deed of trust to 
such person or persons as said corporate authorities may 
name, of all the property and effects of said company 
which it may purchase or acquire by reason of any funds 
derived from the sale of said bonds, or from subscriptions 
to the capital stock, or the earnings of its road, in order 
to secure to said corporate authorities the faithful per- 
formance of all the stipulations and covenants to be done 
and performed on the part of said railroad company ac- 
cording to the terms of this contract; and which -said 
deed shall recite this contract, and be so drawn as to give 
to said trustees, in case the said company shall fail for 
qwo years to perform the covenants and stipulations of 
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this contract on its part, the power to seize and take pos- 
session of all the property so conveyed, when directed" to 
do so, by resolution duly passed and approved, by the said 
corporate authorities, and the same to sell'to the highest 
and best bidder, upon giving four months notice, by pub- 
lication in one or more of the newspapers published ‘in 
the city of Mobile; and such other notice as said trustees 
may think proper and expedient, of the time and place 
of such sale, and upon such terms: as to’_payment as the 
said parties hereto may agree upon; provided, said corpo- 
rate authorities should prefer to have said road, with its 
said property and equipments, so sold and disposed 
of, rather than to take the net surplus earnings of said 
road, to be paid over to them as hereinbefore provided. 
Provided, it is expressly understogd and agreed, that the 
said company shall have the right and power to: create a 
lien or liens superior to, and to take preéedence of, any 
rights of’said city under this contract, or any lien created 
or deed of trust executed in pursuanée hereof, by a mort- 
gage or mortgages of said road and all its property and 
effects, and of thé income and earnings thereof, to the 
extent of three hundred thousand dollars, for the purpose 
only of enabling said company, by the aid of such funds 
arising from such mortgage or mortgages, more efticiently 
to proceed with the construction, building and equipment 
of said road. 

“Art. 14. Itis mutually understood and agreed; between 
the parties hereto, that in case any variance or dispute 
should hereafter arise between them, as tothe proper 
construction of this contract, or of any article or part 
thereof, or any other variance or dispute growing out’ of 
the respective obligations of one party to the other under 
the terms and stipulations of this contract, other than 
the questions a mode of settlement of which is provided 
in the ninth article of this contract, all such questions or 
disputes shall be referred to two competent persons, one 
to be selected by each of the parties hereto; and in case 
the persons thus selected shall be unable to agree, they 
shall select a third person, and the award of any two of 
the persons so chosen shall be final and binding. 
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“This contract shall be binding and obligatory on the 
said Mayor, Aldermen and Common Council of Mobile 
and. the said’ Mobile and Great Northern: Railroad Com- 
pany, whenever it shall be adopted and ratified by 
proper resolutions duly passed by the boards of alder- 
men and common council, approved by the mayor, and 
adopted and ratified by resolutions duly passed by the 
board of president and directors of said Mobile and Great 
Northern Railroad Company; and this contract, when so 
adopted and ratified, shall be signed by the mayor of said 
city, and properly attested under the seal of the Mayor, 
Aldernien and Common Council of Mobile, and shall be 
signed by the president, and properly attested under the 
seal of the said Mobile and Great Northern Railroad 
Company.” 

(Signed and attested, as above prescribed, on the 27th 
December, 1859.) 


The acts of 1858 and 1859, referred to in the foregoing 
contract, are in the following words: 

, “An Aet'to authorize the corporate authorites of the city of 
Mobile to aid in the construction of a railroad upon a vote of 
the citizens. Approved-February 8, 1858. 

“Snction 1. Be it enacted by the senate and house of rep- 
resentatives of the State of Alabama, in general assembly con- 
vened, That the corporate authorities of the city of Mobile 
shall have authority to aid in the construction of a rail- ' 
road north-eastwardly from the city of Mobile, either by 
taxation ‘upfn all property subject to taxation, at a rate 
not exceeding two per cent. per annum, for five years, or 
by the issue of city bonds, for an amount not exceeding 
one millions dollars, under such contract with the com- 
pany to be aided as the said city authorities may agree 
upon ; provided, that before such tax shall be levied, or 
such bonds'shall be issued, they shall submit toa vote of 
the persons subject to be taxed, under such regulations as 
they shall deem just and proper, the questions, whether 
such railroad shall be so aided,, what railroad company 
shall be so aided, [and] by what means—taxation, or 
bonds; and the said corporate authorities shall be gov- 
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erned by the-vote of the persdns above specified on these 
questions, and may pass such ordinances as may be,neces- 
sary to carry out the true intent and meaning of. this 
act.” 

“* An Act supplemental to, and in enlargement of,‘ An Act 
to authorize the corporate authorities of the city of Mobile to 
aid in the construction of a railroad upon a vote of the citizens,’ 
approved February 8th, 1858. .Approved November 29, 
1859. 
_“Szcrion 1. Be it enacted by the senate and house of rep- 
resentatives of the State of Alabama, in general assembly con- 
vened, That the vote of the people of the city of Mobile, 
taken on the 21st March, 1859, under an act of the legis- 
lature of Alabama approved the 8th February, 1858, 
entitled ‘ An act to authorize the corporate authorities of 
the city of Mobile to aid in the construction of a railroad | 
upon a vote of the citizens,’ shall be sufficient authority 
to the corporate authorities of said city of Mobile, and 
they are hereby authorized and empowered to aid in the 
construction of the Mobile and Great Northern railroad, 
by the issuance of the bonds of said city, for an amount 
not exceeding one million dollars, under such contract 
with said Mobile and Great Northern Railroad Company 
as said city authorities may agree upon. 

“Srcrion 2. Be it further enacted, That the corporate 
authorities of said city of Mobile shall have, and they are 
hereby invested with, power and authority to adopt such 
by-laws and resolutions, and to provide such ways and 
means, and to do such acts as shall be necessaryand 
proper for the full execution and performance of such 
contract as they may make with said Mobile and Great 
Northern Railroad Company, under and,by virtue of 
this act and the one to which it is an amendment and 
supplement. 

“Sxrcrion 3. Be it further enacted, that all laws and parts 
of laws, inconsistent [with] and contrary to this act, be, 
and the same are hereby repealed.” 


The ordinance of said corporate authorities of Mobile, 
under which the tax sought to be enjoined was levied, is 
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entitled “An Ordinance to provide for the payment of 
the railroad bond debt ;” and, after'reciting the provisions 
of said acts of 1858 and 1859, above copied, and the stipu- 
lations of said contracé with the railroad company, con- 
tains the following provisions. 

“Section 1. Be it ordained, That under and in pursu- 
ance of said acts of the legislature of the State of Ala- 
bama, and in pursuance of the terms, stipulations and 
agreements of said contract with said railroad company, 
there shall for the year 1860, and annually thereafter, be 
levied and collected a special and separate tax upon the 
assessed value of all taxable property in the city of Mo- 
bile, in addition to the tax now authorized to be collected; 
and a court of assessment, composed of the mayor and 
presidents of the boards of aldermen and common. coun- 
cil, shall annually fix the rate and per cent. of such tax; 
which shall be at such rate as will raise aud secure the 
said sum of ninety-five thousand dollars annually, and 
such sum as will be sufficient to pay such exchanges as 
may be charged by said Bank of Mobile for the payment 
of said coupons and bonds. 

“Suction 2. Be it further ordained, That there shall be 
opened on the books of the treasurer an account, to be 
known and styled as the railroad-bond-debt.account ; and 
the said account shall be credited with all moneys depos- 
ited by the city tax-collector in the Bank of Mobile, as 
hereinafter provided for; and said account shall be debited 
with all bonds and coupons, as they. are paid and returned 
to his office, making annual reports of the same. 

“ Sxotton 3, Be it further ordained, That tle said taxes, 
to be raised under the authority of this ordinance, and of 
the aforesaid acts of the legislature, are hereby pledged 
to the payment of said bonds and the interest. coupons 
thereto attached, as the same may become due; and it is 
hereby made the duty ‘of the city tax-collector and his 
successors in office, to deposit weekly in the Bank of 
Mobile, to the credit of said railroad bond debt, all mon- 
eys which he may colleet under the authority of this 
ordinance and of said acts of the legislature, save and 
except such amount of commission as he may be allowed 
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by this ordinance, which. amount said tax-collector is 
hereby authorized to deduct frony his weekly deposits i in 

said Bank of Mobile; and it shall be the duty of said 
tax-collector to make weekly.returns, or reports, of all 
moneys so collected-by him, to the boards of aldermen 
and common council; and it shali be the duty of the 
treasurer of the city of Mobile to have semi-annual set- 
tlements with said bank, of all moneys so deposited by 
the tax-collector, and of all payments made by said bank 
on account of said bonds and coupons; and the said bank 
is hereby fully authorized and empowered to pay from 
the deposit made under this ordinance all of said coupons 
for interest on said bonds as they mature, and cancel the 
same forthwith, and return the same upon settlement to 
the city treasurer; and said bank shall keep account 6f 
the deposits and payments made out of said special 
fund. 

“Sxcrion 4. Be it further ordained, That said daivein? tax 
shall be so annually levied, collected, and applied to the 
payment of said coupons and bonds, until the said rail- 
road company shall be able to provide the requisite sum 
of ninety-five thousand dollars annually, from its net sur- 
plus earnings, and to spay the amount charged by the 
Bank of Mobile as exchange, in putsuance of the stipula- 
tiotis of said contract. 

“Sxction 5. Be it further ordained, That the city tax- 
collector, before proceeding to the collection of said 
special tax, shall give bond, payable to the Mayor, Alder- 
men and Common Council of Mobile, with two.sufficient 
sureties, in the’ sum of ‘thirty thousand dollars, for the 
faithful performance of theduties imposed upon him by 
this ordinance; and shall receive as-compensation for the 


performance of the same one per cent.“upon the amount 
of his collections.” 


The bill alleged, that the vote taken on the 21st March, 
1859, under the direction of said corporate authorities of 
Mobile, was not taken in conformity with the require- 
ments of said act of 1858, inasmuch as all persons were 
allowed to vote who were entitled, under the lays of the 
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city, to vote for: mayor; that under the contract between 


_ said corporate authorities aud said’ railroad company, tle 


former have issued city. bonds; as specified,in said con- 
tract, to the amount of one million dollars, exclustve of 
interest, and have delivered said: bonds to said railroad 
company, who holds them as.a debt against the city, and 
have levied a tax of 35-100 of one per cent., on all prop- 
erty subject to taxation within the silyl, to pay. the 
sum which, under the provisions of: said contract, they 
agteed to pay for the year 1860; that: at the time this 
cohtract was made by said corporate. authorities, there 
was not a full attendance of both beards, as, required -by 
the ninth section of the act of 1843, hereinafter referred 
to, but there was one-vacancy, one member of each board 
was absent, and there was one dissénting vote in each 
board; that twenty- -one out of the twenty- -eight persons 
composing.said two boards, were at the time stockholders 
in..said railroad company ; that sdid contract insures.the 
completion of said railroad, thereby enhancing the value 
of the stock, and otherwise benefiting the individual 
stockholders, while it creates a large debt. against. the 

ty without any consideration, andimposes a heavy bur- 
den on the tax-payers, without any corresponding benefit. 
The complainants charged, that said acts’ of 1858 .and 
1859 were imbenaiitational ; ; and that. said contract was 
without ‘consideration, was’ illegal, and void on grounds 
of public policy ; and prayed.that the contract might be 
annulled, the bonds canceled, and the collection of the 
tax perpetually enjoined. 

The act of 1843, above referred to, is the act approved 
February 11th, 1848, entitled “An act to enable the 
corporate authorities of the city of Mobile to provide for 
the security and payment of the debts of said city, and 
for other purposes.”—Session Acts 1842-8, p.118. The 
case also involves the construction of some provisions of 
the act approved January 15, 1844, entitled ‘‘An act to,con- 
solidate the several acts of incorporation .of the ‘city of 
Mobile, and to alter and amend the same.”—Session Acts 
1848-4, p. 175. As the material portions of both these 
acts are quoted at length i in the subjoined briefs of coun- 
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sel, and in the opinion of the court, it is‘ wanecessary to 
repeat them in this‘place.- The acts: of 1858-and 1889, 
above copied, the.acts incorporating said railroad’ com- 
pany and amending its charter, the contract ‘between the 
corporate authorities of Mobile and said.railroad eompany, 
aud the city. ordipance providing for the: payment of the - 
bonds, were all made exhibitsto the.bill. 

| $Béparate answers were filed by said..railroad company 
und said corporate authorities; which were, however, sub- 
stantially the same. . Hach admitted all the allegations.of 
the bill, as to the facts.connected with the contraet;. But 
@enied ‘all. its charges, as. to the validity of the. contract, 
the constitutionality of the laws under which said .con- 
tract’ was made} and the legality of the tax... The legal 
points presented by the answers are stated iu the briefs of 
counsel. 

The ‘chancellor dissolved the injunetion; on motion, 
after the ‘filing of the,answers; and. his deeree is. now 
ee as’ error. / : 


"The cause’ was argued at ‘the bar, and printed argu- 
inent tere also submitted, by EsS. Dapean, P. Hamiuron, 
and: Joun T. Taytor, for the appellants; and by: R.. H. 
Surru, A..R.. Mannrne, and ANprerson & Borixs, for.-the 
appellees. The limits, of a report admit only of the pub- 
lication of a condensed statement of the, points and au- 
thorities presented on each side. . 
Points and authorities for the appellants. ‘ 

1. The city'quthorities of Mobile had no generalpower, 
ds 4 municipal corporation, to make the contract and levy 
the tax here complained of.—City Couneil of Montgom- 
‘ery v. M. & W. Plarik-road Co.,'31 Ala. 76. “If said con- 
tract and tax ean be sustained at all, it-must be under the 
authority conferred on said municipal authoritios by the 
acts of 1858 and 1859. 

2, Thé contract is not Warranted by said acts of 1858 
and 1859. The answers admit, that the vote taken‘wnder 
‘the act of 1858, not being confined to the persons subject 
to be taxed, did not conform to the requirements of said 
act; and that ho contract with the railroad cornpany 
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was made undef that:act ;. and they rest the validity of 
saill contract on the act of 1859. The act of 1858 con- 
ferred (or was intended to confer) the power to aid the 
railroad company, either by taxation, or by the issue of 
bonds, as might be determined by a vote of the citizens; 
while the act of 1859 repeals the power to aid by taxation, 
and, like the former act, limits the aid to be extended by 
bonds to.one million dollars. In both of these particu- 
lars, the contract violates provisions ofthe act of 1859. 
Although the nominal amount of the bonds is only one 
million, yet.the interest. to be paid on the coupons swells 
the aggregate of-the city obligations to two millions three 
hundred and seventy-five thotsand dollars. As obliga- 
tions to, enforce the payment of money, coupons are 
equally as binding as bonds, and may be reduced to judg- 
meat in tlie same manner. Express, power to raige one 
million dollars of bonds, certainly cannot include an 
implied power to issue more than that amount of other 
obligations in addition thereto; and such implied power 
is'not.to be assumed Pie inference and construction. 
7 Amer. Law Register, 725;.8 7b. 271. The-same objec- 
tion applies to the HEN of the contract binding the 
city to the payment of exchange on coupons and bonds; 
and in a greater degree, because the statute gave no au- 
thority to provide Se payment in New York, or else- 
where than in Mobile, Although taxation was repudia- 
ted by the vote of the citizens, and the power to tax jwvas 
repealed by the-act of 1859; yet this contraet-imposes on 
the tax-payers an onerous amount of taxution, for a pe- 
riod five times as great’as that authorized by the former 
act of 1858. “To say that taxation jis necessary to give 
value and character to the bonds, and that the city “has 
nomeans of payment other than by taxation, is no answer 
to this objection, but simply shows the error in the con- 
struction of the acts adopted ‘by. the city authorities. The 
true construction of said act, whether considered by itself 
alone, or.in connection with the act of 1858, is simply 
this—the city authorities were authorized éo loan the credit 
of the city to the railroad company to the extent of a 
million dollars. | Zo aid, is to assist, to stand by and sup- 
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port; not to give, to beconie parcel of, or incorporated 
with. The term aid, as applied-to railroads, has a,settled 
legislative meaning in this State, and is synonymous with 
loan.—See Session ‘Acts 1851-2, p, 209; 7. 1853-4, p: 36; 
and other similar acts. 3 

8. If said contract and tax be in perfect accordance 

with the provisions of the act of 1859, they are neverthe- 
less illegal, because they are violative of several provisions 
of the act of 1843.—Session Acts 1842-3, p. 113. The 
9th’ section of said act of 1843 declares, that the corpo- 
rate authorities of Mobile shall not thereafter “be per- 
mitted to purehase real estate, or borrow money, or cre- 
ate any new debt, for purposes of profit or improvement, 
without a concurrence.of the mayor and boards ’of alder- 
men. and common council, at their regular, meetings, 
upon a full attendance of all the members of both boards, 
at a time when there shall be no vacancy in either, and 
none dissenting to the act ;” and further, « that any 
contract, made in violation of this act, shall be’ wholly 
null and void.”” The answers in this easé admit that, at 
the time said contract was adopted by the municipal au- 
thorities, there was. a vacancy in one board, an absent 
member in the other, and one dissenting vote in each; 
and further, to eseape the charge of unconstitutionality, 
alleged against the act of 1859, admit and insist that the 
debt thereby imposed on the city was created for the profit 
and improvemént of the city. The contract, then, is 
plainly ‘vidlative of the 9th section of said act of 1843, 
which uses the most’ getieral language that could be em- 
ployed; forbidding the creation of a new debt—that is, 
of allt new debts, without qualification, limitation, or 
restriction—for purposes of profit or improvement. 

4. This section of the act.of 1843 is unrepealed by any 
statute since passed. The 49th section-of the act of 15th 
Janurry, 1844, ‘To consolidate the several acts of incor- 
poration of the city of Mobile, and to alter and amend 
the same,” expressly leaves it unrepealed.—Session Acts 
1843 4, p. 191. Theact of 1858 contains no repealing clause. 
The 3d section of the act of 1859 repeals “all laws, and 
parts of laws, inconsistent and eontrary to this act;” 
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which effects nothing, because a subsequent act, without 

such, express repealings clause, repeals all preceding stat- 
utes so inconsistent that they cannot stand together. ’ 
Rawls v. Kennedy, 23 Ala. 249. If, then, the aet of 1843 

be repealed by that of 1859, it must be by implication ; a 

mode ‘of repeal never favored by the courts, and only 
allowed when the repugnancy between the two statutes is 

absolute and incontrovertible.—23 Ala. 249 ; 29 ‘Ala. 451 ; 

33 Ala, 6933 24'Pick. 297; 3 Gill, 188; 2 Cranch, 358; 

6 Barbour, 60. But there is no inconsistency or repug- 
naney between the acts of 1843 and. 18&9 in this particu- 
lar: on the contrary, the 9th section of the former might 
have been incorporated as a distinct provision in the 
latter. The get of 1859 gives a power, but says nothing 
as to the manner of its exercise; while the act of 1843 
simply prescribes the mode in which that power shall be 
exercised. “Moreover, the rule of construction applies, 

that special provisions are not repealed,by general pro- 
visions on the same subject.—29 Ala. 573, 583; 2 Penn. 

wy 43; 23 Eng. L. & Eq. 389, 892. 

. The pleadings i in this ease, in connection, with the 
di of the said act of 1843, show a special reason 
why said act should not be held repealed by implication ; 
in fact, that. it partakes of the character and obligation of 
acontract. At the time of its passage, the city of Mo- 
bile was insolvent; without money, property, or credit, 
and. its ‘effects had been assigned for the benefit of its 
creditors. ‘Appealing to the liberality of it creditors, a 
plan of settlement was proposed and adopted, which re- 
ceived the sanction of the.legislature in the act of 1848. 
The 15th section of the act required the creditors to file 
with the mayor their written assent to the provisions of 
the act, before’ the city should become bound to earry out 
the duties imposed on it. The creditors did so—gave up 
their former evidences of debt, aid received new bonds 
to the amount of seven hundred thousand dollars,. which 
refer to. said acts as part and parcel thereof; and of these 
borids, which were received by the creditors on the faith 
of the security afforded by the act, more than five hundred 
thousand dollars are now outstanding, and mature in 1863 
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6. The acts of 1858 and 1859 are unconstitutional, being 
violative of the 1st and 18th sections of the bill of rights; 
the former declaring, that ‘no set of men are entitled to 
exclusive, separate. public emoluments or privileges, but 
in consideration of public services;” and the latter, that 

& private “ property shall not betaken or applied’ to public 
use, unless just compensation be made therefor.” The 
object of the latter section was, to restrain the legislature 
in taking private property for public use; of the fornier, to 
restrain them trom taking publie money, emolaments, 
etc., for private use, or bestowing public rights ori | private 
persons. ‘The contract in this case, if it bé justified by 
the acts of 1858 and 1859, raises public emoluments, aud 
gives them to the stockholders of the railroad company,: 
it collects funds from the public, and invests them in the 
railroad, which belongs to the stockholders; and the 
public has no participation in the privileges conferred on 
the stockholders. To say that the road is a great public 
benefit, is no answer to this objection, That was the 
ground on which its-charter was granted, and on which 
alone it can be sustained. That the company is now uh- 
able to perform the public benefit for which it was crea- 
ted, simply shows a forfeiture of its charter, instead of 
affording a reason for conferring on it additional privi- 
leges. If the road be finished by the.aid.of these funds, 
aud prove to be of public benefit and advantage, that 
benefit will have been secured by the money of the tax- 
payer, equally with that. of the stockholder, while the 
latter reapstll the advantages. 

The protection of property is one, of the first objects 
for which governments are instituted, and second only to 
the protection, of life and liberty ; and it is secured by an 
express’ provision of the fundamental law, to which alone 
the courts must look in determining the validity of laws. 
The money of the appellants in this case has been taken 
from them, against their consent, and without compen- 
sation, and has been bestowed upon.a private corporation. 
If just eompensation had been made to them, the act 
would have been unauthorized, because the tse to whith 
the money is applied is not public. A railroad has all 

















JUNE TERM, 1860. 431 
Gibbons Vv. Mobile &. Great Northern’ Railroad. Co. 





-_-— ae» ae a 4-4 


the constituents of private property, and the euthpany. to 
which it belongs i is & private. corporation—Ala. & Tenn. 

Rivers Railroad Co..vi Kidd, '29 Ala. 221; Angell & Ames 
on Corporations, 23-4, and eases ‘cited. If the vailread 
eduld be held a public use, within the meaning of the bill 
of rights, the act would still be unconstitutional, because 
just compensation was not made for the property’so taken. 
The amount ot tax levied on each citizen, though small, 
does not afféct the principle. If thirty-five hundredtlis 
of one per cent. can be lawfully exacted,-there is no limit 
to the power exercised: ten, twenty, or fifty per cent. 
might with equal propriety be exacted. The aggregate 
amount paid'by the citizens, builds the road in effect, for 
the amount paid in by the stockholders is comparatively 
insignificant ;.and yet the tax-payer receives no interest 
in, the ~property-or franchises. of the railroad company, 
and has no voice in the management of its affairs. 

The validity of these laws cannot be maintained under 
the taxing power of. the State. The right of taxation, 
inherent inevery government, is admitted. to be without 
express: qualification. _ But’ it ‘must hecessarily be. re- 
strained to the legitimate objects of taxation; otherwise, 
there is no security to private property, and ne distinction 
between: absolute and.Jimited governments. A tax is a 
levy wade for the public service, or'a‘sum colleeted By 
public authority to enable the government to discharge 
its duties ; and carries with it the idea of a public due. 
It'is‘not contended, that*the right of taxation is confined 
to the necessary expenses of the government, or to ‘the 
mere machinery by which government js carried on ;- bat 
that it does not include every species of exaction, which, 
under the name of a tax, may be authorized by the legis- 
lature for the’ purposés of internal improvement, or ‘far 
the benefit of private: corporations; on the idea that com- 
meree or public convenience willbe promoted by their 
undertakings, -Public opinion is often in erroras to great 
commercial undertakings: witness the South Sea bubble 
in England, and the experiment of Alabama iw banking. 
If the legislature may authorize forced contributions un- 
der the natne of a tax, for the purpose of building a rail- 











432 _ ALABAMA. nm 
Gibbons v. Mobile & Great’ ‘Northern’Railroad Co. 








a 


road belonging to a private corporation, , why may it not 
also tax the public to build a line of .boats between Mo- 
bile: and Montgomery? why not stax Montgomery with 
‘the entire. cost of the capitol? or Coosa and Autauga with 
the entire.cost of the .penitentiany?’- If these be, Jlegiti- 
mate. objects of taxation, the burden myst be borne by 
all the people of the State-equally. — 

The case of Stein v. Mayor of Mdbile, 24 Ala. 591, 
relied on by the appelleés, as precluding i inquiry into this 
constitutional question. But that case is distinguishable 
from this, in two. particulars: there, the tax was imposed 
‘with the dipéct, assent.of nearly all the. tax-payers, , and 
the tax-payer ivas entitled to receive stock for the money 
paid by him; here, the tax-payer reecives- no. compensa- 
tion for his money, and it is taken from him without his 
consent. Although a vote -of the: citizens was taken 
under the act of 1858, it was not a vote of the tax-payers, 
as required’ by that-act; nor was any: vote of the tax- 
payers ever taken. The. fact that Stein voted against the 
tax, does not destroy the force of the distinction} since 
the rule in regard to all paftnerships and corporate bodies 
allows’ the majority to. bind the. minority: by contracts. 
Grant on Corporations, 68-9. Stein’s case may be main- 
tained on the ground of contract; ‘and on that alone; but 
the doctrines there laid down, as to’ the right of taxation, 
are, in the view of the appellants, inconsistent with- the 
fundamental principles of: the-constitution.. They there- 
fore ask a reconsideration ‘of that case, and of the atthori- 
ties on which it is founded, against which there has been 
a growing dissent; believing that the weight of argument, 
if not of authority,is against-its correctness.—Sedgwick on 
Constitutional Law, 464; 13 B. Monroe, 40-148; 2 Am. 
Law Register, 27, 65; 57h. 289; 24 Barbour, 232. 

7. The contract should be set aside on grounds of pub- 
lic policy. It is alleged in the bil, and admitted in the 
answers, that,a.majority of thé aldermén and common- 
councilmen were stockholders of the railroad company 
at the time the contract was approved by the city. authori- 
ties; and it is evident. from.a consideration of the terms 
ef tlie contract, that it is highly onerous-to the city, and 
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greatly advantageous to the railroad company—that is, 
to the individual stockholders. No actual fraud, or bad 
faith,.is imputed to these public agents. The principle 
invoked‘by-the appellants, who deem the contract injuri- 
ous to them, does not'rest on fraud or bad faith, but on 
grounds of sound public policy; the principlé that forbids 
a man tobe a judge in his dwn cause, and. prohibits a 
trastee from acting: for his private benefit’ in the matters 
pertaining to his. fiduciary relation.—23 Ala. 85; 27.7%. 
430; 16 Eng. L. & Eq. 68; 4 How. (U. 8.) 554; Law 
Register, Apel, 1860, p. 333 ; Story on phi $210. 

8. This objection to the validity of the contract is sus- 
tained by express legislative enactment. . The 10th section 
of the act of 1840, (Session Acts 1839-40, p. 54,) requires 
each individual member of the municipal boards-to take 
au oath, to the effect that he will not, dtrectly or indirectly, 
be engaged in any contract with the city corporation, or 
sell to,. or buy from it, any article, interest, or matter 
whatsoever ; aud declares every contract, other, than for 
efficient services, in which any officer of the corporation 
shall be interested, wholly void. The 16th section of the 
act of 1843 declares, “that it shall not be lawful for any 
member of either board to make any contract with the 
corporation to do any.wark, or perform any service for 
the same; nor shall any appropriatiom be valid that shall 
be made for this.”—Session Acts 1842-3, p. 119. The 
same official oath is prescribed by. the Tth section of the 
act,of 1844.—-Session Acts 1843-4, p. 178. Under these 
statutory provisions, the contraet is.clearly void. —Bell v. 
Quin, 2 Sandf. 146. The10th section of the act of 1840 
is not repealed by either of the subsequent acts; there 
being no express repealing clause, nor any Trepugnarey 
between the two statutes.—Authorities cited in 4th para- 
graph, supra, Nor are any of these statutes repealed by 
the acts of 1858 and 1859, The authority conferred by 
these acts can be exercised without the repeal of the 
former laws. ‘The existence of the corporation does not 
depend on the fact that its present members compose it; 
and the power conferred is vésted: in the corporation, 
though it cannot be exercised by its present members. 
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Points and authorities for the appellees. 

1. The contract and tax are authorized by the act of 
1859. Although the vote taken under the act of 1858 
was exténded to all qualified electors for municipal ofti- 
cers, yet, in effect, it was limited to tax-payers, who alone 
ate authorized to vote for mayor and aldérmen.—Manie- 
ipal Code, p. 6, § 6. If the vote had not been in strict 
conformity, with the requirements of the act of 1858, the 
irregularity would not have affected the validity of the 
contract; for ‘the act’of 1859, “in enlargement of” the 
former act, by express provision, makes that. vote sufli- 
cient authority to the mayor and-aldermen to enter into 
such contract with the railroad company as they might 
think proper. The, act evidently eontemplates, that the 
amount of present aid extended to the'railroad company 
shall be one million of dollars; and this amount of pres- 
ent aid could bé rendered; with.greatest ease to the’ tax- 
payers, only by thé issue of bonds payable at a future 
day, with interest from date. The payment, of these 
bonds, with interest; was necessarily secured by taxation, 
because the city had no other means of payment; and 
the power to issu: the bonds, or to create a debt against 
the city, includes. by necessary implication the power to 
levy a tax to pay the debt.—1.Sneed, 687; 9 B. Monroe, 
154; 13 i. 22; 9 Harris, (Penn. St.) 181; 9 Humph. 552; 
Amer. Law Register, Augist, 1858, p. 614: ; 8 ib. 298-300; 
Tab. 732. . 

2:. No constitutional provision is violated by the acts of 
1858 and 1859, or bythe contract made under tliem. 
The decision of this court in Stein’s case, (24 Ala. 590,) 
which is sustained by the great weight of adjudicated 
cases.elsewhere, conclusively establishes these. principles: 
that the taxing power of the State is not confined to the 
ordinary expenses of the government, or the mere ma- 
chinery by which it is carried on; that this power may 
be constitutionally employed by the legislature in the 
erection of works of internal improvement, limited only 
in its exercise by the legislative discretion; that railroads 
are works of internal improvement which may be thus 
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aided or built, although owned by’p ivate corporations’; 
and that'this taxing power, for the benefit of a particular 
railroad, may be delegated by the legislature to a munic- 
ipal corporation, and its exercise be made dependent on 
a vote of the citizens.—Talbot v. Dent, 9 B. Monroe, 526; 
Clark v. Rochester, 24-Barbour, 484; 1 Sneed, 637; Sharp- 
less v. Mayor of Philadelpliia, 9 Harris, 175; Slack v. M. 
& L. Railroad Co., 18 B. Monroe, 1; 4 Smith’s (N. Y.) 
R. 38; 4 Comstock, 419; 9 Humph. 269, 552 ; 2 Dev. & Bat. 
451; Grant v. Courter, 24 Barbour, 240.” 

3. The validity of the contract is not affected by the 
fact, that it was not adopted by the unanimous vote of 
all the members of both boards, at a full and regular 
meeting, as required by the 9th section of the act of 1843. 
The act of 1843 was a, limitation on powers already pos- 
sessed by the corporation—on acts purely municipal, and 
within the powers granted by the city charter. .The acts 
of 1858 and 1859 create new powers not before sossessed 
by the city, and for. purposes nat within the ordinary ob- 
jects of city governments; and they give these powers 
without’ qualification. The former is a restraining act, 
limiting powers already possessed by the city; the latter, 
an enlarging and enabling statute, conferring new pow- 
ers for a specific purpose. The two acts contemplate 
neither the ‘same subject-matter nor the same objects, and 
are not to be construed in pari materia.. The repeal of 
the act of 18438, by the act of 1859, does not impair or 
affect any vested rights. Neither the 9th nor the 13th 
section confers any rights on creditors of the city. The 
act contains no covenant on the part of the city to relin- 
quish the taxing power, for the benefit of its then exist- 
ing creditors; nor could the city thus strip itself of any 
portion of its legislative power, or limit the discretion of 
the legislature.—5 Cowen, 542; 2'Term R.171; Sedgwick 
on Constitutional Law, 634, and note. : If the creditors 
have a vested interest under the act of 18438, as under an 
irrepealable law, the complainants are not in a condition 
to take advantage of it, not being creditors. If they 
were creditors, the legislature might nevertheless take 
away the remedy provided by the act of 1843, without 
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impairing the obligation of the contract.—4 Wheaton, 200; 
1 How. (U.8.) 815. Moreover, the act of 1859, although 
it may inérease the taxes of. the complainants, does. net 
diminish the value. of the creditors’ sécurity, nor impair 
the obligation of their contract. 

4, The fact that several of the aldermen and common- 
councilmen were, at the time the contract was. made, 
stockholders in the railroad company, does not invalidate 
the contract. The cases cited by the appellants, respect- 
ing judges sitting in causes in which they are interested, 
and trustees dealing with cestuis que trust, have no appli- 
cation to the case. In making the contract, the -city 
authorities acted as agents of the State, and were clothed 
by statute with the power they exercised; and their acts 
can only be impeached for fraud.— Walker v. Devereux, 
4 Paige, 229; Haight v. Day, 1 Johns. Gh. 18." In rigard 
to. judges, it has been settled from the time of the year- 
books to the present day, that when the law imposes on 
a judge the duty of trying a case, and no one else can do 
it in his stead, his interest does not disqualify him. 
Dimes v. Grand Junction Canal Co., 16 Eng. L. & Eq. 72; 
Ranger v. Great Western Railway Co., 27 ib: 35; 1 Dev. 
& Bat. 307; 2 Barb. Ch. 89; 5 Mass, 92; 13 Mass. 340; 
22 Conn. 190. So, in case of necessity, an interested 
person may testify as a witness.— United States v. Murphy, 
16 Peters, 210; 1 Greenl. Ev. (ed. 1858,) § 348; 12 Ala. 592; 
4 Paige; 251; 1 Johns. Ch. 18. If, then, the city authori- 
ties acted as judges in making the contract, they are with- 
in the exception to the general rule; if as legislators, the 
principle: has no application: as well might it be con- 
tended, that an act of the legislature, granting a loan to 
a railroad company, was rendered void by the fact that © 
one of its stockholders was a member of the legislature. 
There is no statute prohibiting such contract, or declar- 
ing it void; and even if it be a violation of the official 
oath of any members of either board, (which is denied,) 
that would not render it void, in the absence of an express 
provision to that effect.—14 Eng. L. & Eq. 306; 76 ib. 200; 
77 ib. 5438. 
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STONE, J.—1. The constitutionality of the legisla- 
tion, under which the city of Mobile has obliged itself to 
aid the Great Northern railroad, is assailed, as not being 
a legitimate exercise of the taxing power, but a taking 
of private property without just. compensation, even if 
the use for which it is taken be public. 

This subject has undergone much and earnest discus- 
sion.in many of the States composing this, Union; and. 
however grave the subject might be regarded, if it were 
an open question, we feel bound to considerit, in this 
State; res adjudiedta. In coniing to this conclusion, we 
are not unmindfu) of the opinion, which must obtain 
some credence, that we run counter to some of the argu- 
ments and illustrations found in the case of Sadler v. 
Langham, 84 .Ala.311.. The principle we are discussing, 
however, was settled: and re-asserted in this court, long 
before the case. of Sadler v. Langham came up; and on 
a question involving such momentous results as does 
this—one in which the public welfare is so deeply con- 
cerned—we feel it our duty to adhere to the rule, >stare 
decisis. | 

In the case of Stein v. The Mayor of Mobile, (24 Ala. 
591,) a‘question very like the one we are considering was 
directly presented. This court reviewed many adjudged 
cases of sister States, pronounced on the identical ques- 
tion involved in that case and this; and, in a most elabo- 
rate opinion, decided, “that the acts authorizing the city 
authorities of Mobile to levy a tax on the owners of real 
estate within the limits of the city, to aid in the ‘con- 
struction of the Mobile and Ohio railroad, were constitu- 
tional ;” and that although the only legitimate object of 
taxation is the support and maintenance of government, 
yet this purpose embraces a wider range than tne mere 
machinery employed in its administration: that the power 
authorizes the employment of the necessary appliances to 
augment the aggregate wealth and prosperity of thie’ in- 
habitants of the city; and that this may be accomplished 
by providing outlets for commerce, opening channels of 
intercommunication with other parts of the State, &e. 
The Mayor &c.. of Wetumpka v. Winter, 29 Ala. 651; 
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Pierce on Railways, 108 to 125, and notes; Redf. on R il- 
ways, 533,and notes; Shatpless v. Mayor, 21 Penn. State 
R. 147; L. & N. Railroad v. County Court, 1 Sneed, 637. 

[2.] Asa reason why we should. reinstate’ the, injunc- 
tion in this cause, it has been pressed on our consider- 
ation, that the terms of the act, approved: February 8th, 

858, (Pamphlet Acts, 165,) were not complied with 
by the city authorities of. Mobiles. We deem it unneces- 
sary fo institute an inquiry into this subject. Before 
any aid was extended to the ratlroad, or determined 
on by the city, under the act of 1858,.the act approved 
November 29th, 1859, was passed, which decla.ed, ‘that 
the vote of the people of the city of Mobile, taken on 
the 21st day of Mareh, 1859, under an act of the legis- 
lature of Alabama, approved the 8th of February, 1858, 
entitled ‘An act to authorize ‘the corporate authorities of 
the city of Mobile to aid in the construction of a railroad 
upon a vote of its citizens’, shall be sufficient authority 
to the corporate authorities of said city of Mobile, and 
they are hereby authorized and ‘empowered to aid in the 
construction of the Mobile and Great Northern rail- 
road”, &. So, whether the act of 1858 was complied 
with or not, the act of 1859 conferred on the city authori- 
ties ample power to aid said railroad, to the extent, and 
under the terms prescribed by the last mentioned act. 
Pamph. Acts of 1859-60, p. 294. 

[3.] The doctrine is well settled, that to authorize a 
municipal corporation to take stock in, or aid in the con- 
struction of a railroad outside. of the limits of such cor- 
poration, there must be an express grant of power.—See 
City Council v. Plank-road Co., 31 Ala. 76; Pierce on 
Railroads, 108. The power was expressly conferred in 
this case.. It is contended for appellants in this case, that 
in making their contract, the city authorities transcended 
the power conferred on them by the statute, in this, that 
whereas the statute only authorized them to aid in the 
construction of the railroad by the issue of city bonds, in 
an amount not exceeding one million of dollars, yet they 
have in fact issued their bonds and coupons, and fur- 
nished them to the railroad, amounting to over two mil- 
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lion. of dollars. This argument is more specious than 
solid. The bonds are for the precise sum of gne million 
of doNars; no more, no less. These. bends mature at 
various times, ‘extending from one to twenty-five years. 
The excess over:one million of dollars consists in obliga- 
tions;in the shape of coupons, to pay interest on the said 
one million of dollars, until such time or times as the 
principal of the-bonds shall be paid, ‘This, we think, is 
in strict conformity with-the spirit of the statute, which 
evidently contemplated that the bonds should be interest- 
bearing, and therefore marketable. Anything less would 
not have furnished a million of aid to the railroad... 

[4.] It is further. urged in favor of a reversal of the 
chancellor’s,decretal order, that by. the terms of the con- 
tract between the city government and’ the railroad, no 
stock is to be issued’to the assignee or appointee of the 
city, for the interest it may pay on the bonds. Afull an- 
swer to this objection is farnished in the fact, that it would 
be no objection to the constitutionality of the contract, 
if no stock had been reserved for eittier the principal or 
interest to be paid by-the city. The power to aid the 
railroad resting, as it does, on the taxing functions of the 
city, and not on the. constitutional provision .in relation 
to the taking of private property for public use, no direct 
pecuniary compensation to. the tax-payers is necessary to 
uphold it.—See City of Wetumpka v. Winter, and ‘other 
authorities supra; Pierce on Railways, 115. 

[5.} [t is further objected.to the validity of this con- 
tract, that while the acts of the legislature, and the vote 
of the people, authorized aid to the railroad only by 
bonds, and refused aid by taxation, yet the city authori- 
ties have gone beyond this, and aided both by bonds and 
taxation. 

The question submitted to the voters of Mobile, in this 
connection; was, whether they would aid by taxation upon 
all property-subject to taxation, ata rate not exceeding two per 
centiim per annum, for five years, or by the issue of city bonds, 
for an amount not exceeding one million, dollars—Pamph, 
Acts 1857-8, 165. .The aid determined on and rendered 
in this case was by bonds, not exceeding one million dollars, 
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and not by taxation, limited in rate ‘to two per centtim 
per annum, and th-duration to five years. The fact that 
a tax was also levied to meet the bonds, does not change 
the character of the aid farnished, nor violate the fro- 
visions of the’statute The teal. point was, whether aid 
should be rendered by heavy and rapid assessments; or 
by the longer and’ graduated ‘ process'of city bonds, dis- 
tributing the burden through a series of years, ‘Such 
bonds, whenever, and by whatsaever atithority issued, 
are necessarily an interest-bearing fund. They are, also, 
necessarily, due at some given time. The acerging in- 
terest, at the intervals agreed on, and the principal, at 
the time of the, maturity of the bonds, must be paid. 
The bonds, being debts of the-city, in'thé absence of a 
stipulation or specification to the contrary, import, ex vi 
termini, a duty resting onthe ‘city ‘to meét and liquidate 
both the interest and principalas they severally accrue. 
The city authorities, being empowered by. the legislature 
to aid the railroad by bonds, were ‘thereby clothed with 
the implied power to provide ways and means to meet 
the liabilities thus incurred, and thus préserve the credit 
of. the city. | 

In what we have said above, we have considered this 
question without any reference to legislative restraints 
resting on the mayor, aldermén and common couneil of 
the city of Mobile. The 13th sectiowof the act, approved 
11th February, 1843, (Pamph. Acts, 116,).declares, “That 
from and after the first day of November, A. D. oné thou- 
sand eight-hundred and forty-three, and after the issuing 
of the obligations provided by this act, it shall not be 
lawful for the corporate authority aforesaid to issue, in 
any assignable form whatsoever, any bonds, promises to 
pay, or city orders, or.any form whatsover of promises to | 
pay, transferrable from hand to hand, ‘nor to enter into 
any. contract for the payment of money, unless the means 
for the payment of the money so contracted to be paid 
shall be specifically provided at the time of making such 
contract.’” The present bonds are covered ‘by said 13th 
section of the act of 1843; were issued after the Ist day 
of November, 1843, and after the issuing of the obliga 
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tions provided by that act; and it was, therefore, the 
manifest duty, of the city, authorities, when they issued 
these bonds, to provide the means for their payment. If, 
then, any doubt remained whether the’ acts of 1858 and 
1859 conferred the authority to provide the means for the 
payment of these bonds‘and the coupons, that doubt 
must be dissipated by the 18th section of the act of 18438, 
which not only. confers the right, but enjoins its exercise 
as an Official duty resting on the city authorities. 

We go beyond the merits of this case, and assert that, 
in the exercise of a discretion vested in the city authori- 
ties, as to the plan of providing means for the payment 
of the interest and principal.on the bonds issued for the 
railroad, we.are impressed with the prudence and wise 
economy which.seem to have: presided in their delibera- 
tions. . While it is,obvious that the burden has been dis- 
tributed over a period of about twenty-five years, in such 
manner as that the assessment. shall be unifomn, and _at 
no time oppressive; the riglit is preserved of applying, at 
the end of each year, the acéruing surplus to the extin- 
guishment of the principal of the bends the surplus, for 
this purpose, being each year increased, by an amount 
corresponding with‘the progressive diminution of the an- 
nual interest. In this way, all the trouble, risk and 
expense of an accumulating sinking-fund have -been 
avoided. 

[6.] No question in this case has been pressed on our 
consideration, with more earnestness, than that -which 
arises under the 9th section of the act of 1843—Pamph. 
Acts; 115. Its language is: “‘ That the corporate authori- 
ties ‘of the city of Mobile, after the passage of this act, 
shall.not be permitted to. purchase real estate, or borrow 
money, or create any new debt, for purposes of profit or 
improvement, without a concurrence of the mayor and 
boards of aldermen and common council, at their regular 
meetings, upon a full attendance of all the members of 
both boards; at a time when there shall be no vacancy in 
either, and none dissenting to the act; which facts shall 
all appear on the minutes of the corporation; and any 
contract, made in violation of this act, shall be wholly 
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null and void, incapable’ of being’ ratified or ¢oufirmed; 
except in the manner hiereit before specified.” 

For the appellants it is. contended, that the ‘bonds 
brought-to view in the present record are the creation of 
a new debt, for’ purposes of profit-and improvement ; ‘and, 
inasmuch as the present contract was entered into without 
a full attendance of both boards at a time when there was no 
vacancy in either, and none dissentingto the’ael, the argument 
is that the present contract mast fall to the ground. The 
appellees contend, that if sectiten'9 of the act of 1843 be 
not repealed, then the provisions of that seetion must be 

confined to-acts of borrowing money, andthe creation of 
new debts, within the powers of the city government as 
they then existed; and that that section does not reach 
or control the exercise of powers conferred on the:corpo- 
ration by subsequent legislation. They contend further, 
that the acts of 1858 “and 1859 confer authority to create 
a debt for'a specified purpose; and that this creation of a 
new power, without specifying the mode of its exercise, 
must be understood as so far repealing the 9th section of 
the act of ¥843 as to allow the making of the present 
contract; in the mode and manner pointed out for the 
performancé of acts of municipal legislation and gov- 
ernment. 

The act of 15th January, 1844, “to éondvlidete the 
several acts of incorporation of the city of Mobile, and.to 
alter‘and amend the same,’ ’ expressly preserves, and ex- 
empts trom repeal, the act of 11th February, 1843. 
Pamph. Acts 1843-4, p. 191, °§ 48. The 9th section of 
the act of 1848 is not, then, directly or expressly repealed. 

We can not-assent to the: argument,’that.the acts of 
1858 and 1859 repeal, or in any mannér impair, ‘the 9th 
section of the act of 1848. The acts of’ 1858 ‘and 1859 
are silent as to the "mode and solemnity which shall at- 
tend the official actings and doings of the city authorities, 
tinder their’ provisions. There is ‘no incompatibility 
between theacts of 1858 ‘and 1859, .and the 9th’ section 
of the act of 1848. Both can stand together, and each 
can be executed without trenching on the other. So 
clearly is this:the case, that if section 9 of the act of 1848 
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were re-enacted a8 an additional section to the acts of 
1858 or 1859, no one would suppose that an incongruity 
would be thereby presented, If, then, the building of 
the-railnoad, in aid of which this contract was entered 
into, comes within the category of profit ‘or improvement, 
as expressed in-the 9th section of the act of 1843, this 
contract must fall to the ground; for it is not pretended 
that both boards were' full,—none absent, and none dis- 
senting. : 

Neither + ‘ca we assent to the ar gument, in its unquali- 
fied terms, ‘that the regulations prescribed in section 9 of 
the act-of 1843 must' be confined to the powers which the 
city government was then authorized to exercise. Its 
laniuage' is, “after the passage of this act.” Its terms 
embrace all the’contracts for the purchase of real estate; 
all borrowings of money, and all contracts by which’new 
debts shall be created. for purposes of profit or itaprove- 
ment. If the language of the act'of 1848 had been, that 
the city authorities should not borrow money, nor create 
any new'debt, exeépt' for the maintenance of the city govern- 
ment, we should ‘unhesitatingly declare that its provisions 
embraced this case. What then, we may inquire, was 
the. purpose of the present debt? Was it profit or im- 
provement, within: the meaning of the 9th section of the 
act of 1843? We answer this question in the ‘nevative, 
and think the following abgument and re will 
demonstrate the correctness ‘of our answer. 

It is the settled doctrine of this country, that corporate 
powers are of three kinds: express, incidental, and im- 
plied powers. This doctrine is asserted in the following 
decisions of this court: City Council of Montgomery v. 
Montgomery & Wetumpka Plank-road Co., 31 Ala. 83; 
Ex parle Burnett, 30 Ala. 461; Intendant, ke. v. Pippin, 
31 ib. 542, and authorities cited. See, also, Ang. & Ames on’ 
Corp. §§ 25647; Grant: on Corp.'13, in margin; Mayor &e. 
v. Winter, 29 Ala. 651. It is also well settled, that the 
right to aid in thé construction of a railroad, plank-road, 
&e., lying without the limits of a municipal corporation, 
is not Within the pale of either implied or incidental 
powers of sueh municipal’ corporation; but must be 
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expressly conferred, or it ean not be exercised.—See 
Mayor &c. y. Winter, supra; City Council of .Mont- 
gomery v. Plank-road; supra ; Pierce on Railways, 108; 
Redf. on Railways, 533-4, and notes. Now, let us sup- 
pose that, in the graut.of powers.to the city govern- 
ment of Mobile, the legislature had exippiwored that 
body to borrow money, and to create debts, for purposes 
of profit or improvement ; would.such grant of power, with- 
out more, have authorized the city authorities to aid in 
the construction of the Great Northern railroad, by a loan 
to that company of a million of the city bonds? We 
apprehend no one would assert such a proposition.. The 
purposes of profit and improvement would be understood. ag 
referring to those ordinary purposes of city policy, which 
are implied in the fact that the corporation is municipal, 
or which are expressed in the general grants of power to 
such corporations, to provide for the health, peace, good 
order, and genéral welfare of the inhabitants: Such grant 
of power world not be understood as conferring authority 
to aid in the construction of a railroad outside of the city. 
Another view: The. 9th section of the act of 1844 is a 
regulation of the power to borrow money, and'to create 
new debts, for purposes of profit and improvement. This 
is a legislative recognition of.an existing power in the city 
government; for the legislature Would ‘not perform the 
senseless.ceremony of rbgulating the exercise of a potver 
which had no existence. The city authorities, then, pos- 
sessed the power, which-the legislature attempted, inthe 
9th section of the act of 1843, to regulate.. The power 
they were regulating was the power to borrow money, 
and to. create new debts, for purposes of profit. and im- 
provement: Now, if the regulations prescribed in the 
9th section of the act of 1848 be broad enough to. cover 
the contract. entered into between. the city and the Great 
Northern railroad, it is difficult to resist. the conclusion, 
that the eity authorities would have been authorized to 
furnish aid to the railroad, without further statutory au- 
thority therefor. In other words, the phrase for purposes 
of profit or improvement, in an enabling clause, would cer- 
tainly be as comprehensive,as the same language would 
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be in the restraining or regulating clause.’ Yet all -par- 
ties concede; that without the acts of 1858 and.1859, the 
city authorities would not have had the power to aid the 
railroad. The question, then, comés down to this: Power 
to “borrow money, and to'create néw debts, for purposes 
of profit or improvement’, would not have authorized 
the city goverriment to aid in the construction-of the 
Great'Northern railroad; thé regulations prescribed by 
the 9th section of, the act of*1843 are, in express terms, 
limited to aéts’ of borrowing money, and creating new 
débts, {for ‘purposes of profit and improvement; there- 
fore, the regulations provided by the said 9th section do 
not embrace the contract by which the- city authorities 
bound themselves to furnish a million of bonds tothe Great 
Northern railroad. 

[7.] The 16th section of. the act of 1848 does not gov- 
ern this case. Its language is, *‘ After the passage of 
this act, it shal] not be Jawful for. the members of the 
boards of aldermen and common cotncil to make any 
contract with the corporate authorities, to do any work, 
or perform any service fot the same, nor shall any appro- 
priation be valid that shall be. made for this.”—Pamph. 
Acts of 1842-3, p.116. Under the present contract, no 
member of the board of aldermen or common covuncil-is 
to do any work, or perform dny service: for the city council. 

[8.] The 7th section of the act of 1844 (Pampb. Acts 
of 1843-4, p.178) requires the mayor, aldermen and com- 
mon-councilmen of the'city of Mobile, severally to take 
an oath, not to be, during their continuance in office, 
“directly or indirectly engagedin any contract with the 
corporation, or sell to, or buy from it, any éstate, interest, 
or matter’ whatsoever.” An argument adverse to the 
validity of this contract is based on this section. We 
deem it unnecessary to inquire whether the present con- 
tract is covered by the official oath of the mayor, alder- 
men and common-councilmen. If it be thus covered, a 
disregard of this’ duty may expose the officers to the ini- 
putation of official error, or infidelity. But there is noth- 
ing in the section which declares such act void, or which 
imposes a penalty for its violation. In such case, if there 
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be nothing more jn the-transaction, the act will be valid 
in law.—O’Connell v. Sweeney, 5 Ala. 467; Ivey.v. Nicks, 
14 ib. 564; Staples v. Smith, 12 Wend, 57; ‘Foster v. ie 
ford &. Railway Co., 14 Eng. Law: & Eq. 806;*Lefeuvre 
v. Lankister, 3 Hllis & Blackb. 5380; Jn re Leofe and’ eee, 
2 Barb. Ch. 39. « 

[9.] The only remaining question wtviele we propose to 
discuss, arises out,of the fact that several members of the 
two’boards—the aldermen and common council of the 
city of Mobile—were also, at the time of the contract, 
stockholders in the Great Northern Railroad; being, as 
it is alleged, both bargainors and .bargainees. It is not 
pretended that any bad faith was practiced by the con- 
tracting parties; but the argument is, that this.contract 
should be set t aside on grounds of public policy.. The 
rule governing: contracts between trustees .and beneficia- 
ries is invoked.—See Gilmer: y. Calloway, and Payne v. 
Turner, at the present term. The appellants also invoke 
the rule which prohibits a party from being a judge in 
his own cause.—See Wilson v.-Wilson, at the present 
term; aud Dimes y. Grand Junetion Canal, 16 Law & Eq 
63, 73. | 

In the great case of Ran ger v. Great Western Railway 
Company, before the British House. of Lords, (27 Eng. 
Law.& Eq. 85,) Ranger, the appellant, had become a very 
extensive railway contractor with the company. By the 
terms of the contract, many matters were made to depend 
on. the decision of the engineer appointed by. the com- 
pany. Mr, Brunel was:the engineer. The bill was. filed 
by Mr. Ranger, alleging:an improper discharge by Mr. 
Brunel of his powers as a judge or arbiter in the premi- 
ses; by which, the complainant alleged, he had lost many 
thousand pounds sterling. He further alleged, that Mr. 
Brunel was a stockholder in the company,:and. was, there- 
fore, not indifferent in the premises; and that he (the 
complainant) had not known this fact, until recently be- 
fore the bill was exhibited. One. question considered 
was, whether Mr. Brunel was incompetent, by reason of 
his interest, to adjudicate the matters. which the contract 
veferred to the decision of the company’s engineer. Opin- 
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ions were delivered, by Lord Chancellor ’Cranworth, and 
by Lord Brougham. 

_ In delivering his opinion, Lord’Cranworth said: “When 
it, is stipulated that certain questions shall be decided by 
the engineer“ appointed by the company; that is; in fact, 
a stipulation that they, shall be decided by the company. 
It is obvious that.there never was. any.intention of leav- 
ing to third persons the décision-of questions arising 
during the progress of the works.. The company reserved 
the decision for, itself, acting, however, as from the nature 
of things it must dct, by an agent; and that agent was, 
for this purpose, the engineer. His decisions were, in 
fact, their decisions. . The contract did not hold out, or 
pretend to hold out, to the appellant-that he was to look 
to the engineer in any other character than as. the imper- 
sonation of the company. In. fact, the contract.treats his 
acts and their/acts, for many purposes, as equivalent, or 
rather identical. I am, therefore, of opinion, that the 
principle on which the doctrine as to a judge rests, 
wholly fails in its application to this case. The com- 
pany’s engineer.was not intended to be an impartial judge, 
but the.organ of one of: the contraeting parties. The 
company stipulated, that their engineer for the time being, 
whosoever he might be, should , be the’ person.to decide 
disputes, pending the progress of the works; and the 
appellant, ‘by. assenting to, that stipulation, put it out 
, of his’ power to object, on the ground of what has been 
called the ‘unindifferency’ of the person by whose decis- 
ion he agreed to be bound. It i8,to be observed, that 
the person to decide was not a particular individual, in 
whom, notwithstanding his relation to the company, the 
coutractor might have so much confidence as to agree to 
be bound by his award; but any one whom, from time to 
time, the company might choose to select.as their engineer. 
The appellant alleges, that he did not know the fact 
that Mr. Brunel was a share-holder,: until more than two 
years after the works had been begun. But he must bave 
known that the company had it,in.their power to appoint 
another engineer in Mr. Brunel’s. place, who might hold 
shares; or that Mr. Brvnel himself might, purchase shares.” 
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Lord Brougham said: “He (Mr. Ranger) might have 
made an exception in his contract, that Mr. Brunel, the 
engineer, should not hold shares; but that provision was 
not made: Had this:proviso been made, this absurdity 
would happen, to which my noble and learned friend has 
adverted, that although not: possessed of shares at that 
time, he might ay day have become possessed of shares 
—he might‘have purchased them; nay, more, he might 
have inherited them; they might have come to him by 
descent; and then he would:have been put in this posi- 
tion—that he mast either have given-up what had come 
to him, or have ¢eased to be the engineer. employed by 
the company ;-for, if he had continued possessed; either 
by purchase or inheritance; of -siigle share, according 
to the rigor of the argument deduced from Dimes v. Gr. 
Junc. Canal Company, he must have ceased to act under 
these covenants, and the whole operations of the company 
must at once have been: convulsed.” 

In the éase of Haight and others v. Day,’ (1 Johns. 
Ch. 18,). a charter- had been granted for a bank, which 
appointed certain commissiojiers to receive subscriptions 
for stock; andempowered them, in case an excess of 
stock should be subscribed, to apportion the excess among 
the several subscribers, as they (the commissioners) should 
judge disereet:and proper. Adarge excess was subscribed, 
and the commissioners proceeded to exercise their power 
of apportionment A bill was filed to vacate the alleged 

: apportionment, which charged, that the commissioners 
had arbitrarily assigned the shares among themselves; their 
relations, favorites, &c., and had excluded other équally 
meritorious subscribers:' There was, also, a‘charge of bad 
faith; but this was denied by the answer., Chancellor 
Kent ruled, that “the word apportion must mean, here, to 
assign to each subscriber, or give him, such portion as 
the commissioners deem meet.” The charge of corrup- 
tion, and of wanton and unworthy exercise of discretion, 
being repelled by the answer, he dissolved the injunction. 

A similar decision was made by Chaneellor Walworth, 
in a most elaborate opinion, pronounced in the case of 

Walker v. Devereaux, 4 Paige, 229.° See, also, Com. v. 
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Ryan, 5 Mass, 90; Cotton v. Evans, 1 Dev. & Bat. 284; 
Groton v. Hurlburt, 22 Conn. 178; Conn: &e.’ Railroad 
Co. v. Bailey, 24 Verm. 465; U. States v. Murphy, 16 Pe- 
ters, 203; Crocker’v. Crane, 21 Wend. 211; Heydenfeldt 
v. "Townes, .27 Ala. 423. : 
Wethink, that the power conferred on the corporate 
authorities of the city of Mobile, to:aid in the construc- 
tion of the Mobile and, Great Northern railroad, under 
such contract with said Mobile and Great Northern Rail- 
road Company as said city authorities might agree upon, 
must be construed as conferring the authority to make 
the. coutract on whoever may be-the mayor, aldermen 
and common-council of said city, at the time the contract 
is entered into; and that, in the absence of actual bad 
faith, the fact that certain members of the boards of al- 
dermen and common council are also stock-holders in the 
rail-road company, does not, per se, invalidate the contract. 
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The decree of the chancellor, dissolving the injunction, 
is aftirmed. 





JONES vs. FORT. 


[ ACTION TO RECOVER DAMAGES FOR LOSS OF SLAVE ACCIDENTALLY KILLED. | 


1. Whole conyersation admissible, when part has been proved—-When a 
part of: a conversation has been proved by one party, the other has 
a right to call for all that was said at the time relating to the same 
subject-matter. 

2. Admissibility of evidence rebutting negligence.—Under a count in 
trover, to recover damages for the loss of a slave, who was acci- 
dentally killed while employed in raising a gin-house for the de- 
fendant ; the plaintiff having adduced evidence, tending to show 
that, on account of the weather and the condition of the timbers, 
it was imprudent to attempt the work on that day, it is compe- 
tent for the defendant to prove, in rebuttal, that-the work was 
undertaken after consultation among the persons present as to the 

propriety and safety of so doing. 
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3. Abstract charge-—A charge cannot be considered abstract, when 
there is any evidence, however weak, tending to support it. 

4, Charge objectionable for obscur ity or. generality.—A charge which is 
not abstraet, and which asserts correct legal proposition, though 
it’ may be Objectionable for generality and obscurity, or calculated 
to mislead the jury, is not an error which will work a reversal: the 
party who supposes himself injured by it, should ask an .explana- 
tory or qualifying charge. 

5. Charge invading province of jury—A charge which assumes, a fact as 
proved, when theevidence only tends to establish it, is an invasion 
of the province of the jury. 

"6. Rights and liabilities of hirer of slave-—Under a general contract of 
hiring, the hirer has no right to employ the slaye in assisting to 
raise a gin-house on his plantation, or to hire or loan him to 

_ another to be so employed, if-that service involves greater danger 
than prudent masters are usually willing to have their slayes exposed 
to; yet, if theslave is hired for the specific purpose of being employed 
as a.plantation hand, and it becomes necessary to erect-a gin-house 
on the plantation during the term, and that service is commonly 
performed by plantation hands whenever it is needed, the hirer 
is authorized to employ him in that service, provided he exercises 
due care and prudence to prevent accident or injury ; but he can- 
not, under such special contract, hire or loan theslave to another, 
for the specific purpose of being employed in raising a gin-house. 

7. Admissibility of evidence of custom.—In an action by the owner, 
against the sub-bailee of the hirer, to recover damages for the loss 
of aslave, who was accidentally killed while assisting to raise a 
gin-house on the defendant’s plantation, (the contract of hiring 
being general in its term,) although it may be’competent for the 
defendant to prove, that prudent masters generally are in the habit: 
of employing their own slaves in that service when necessary, he 
cannot prove a local custom among planters to send their own and 
their hired slaves to assist their neighbors in raising gin-houses. 

8. When sub-bailee of hirer is liable in trover.—If the hirer of ‘a slave, 
under a cdntract either general or special, gfatuitously lends him 
to another person, for the specific purpose of being employed in 
raising a gin-house, and the slave is killed while so employed, the 
sub-bailee is liable to the owner for. his value, in trover, no matter 
what degree of care he exercised in having the work performed. 


AppzalL from the Circuit Court of Dallas. 
Tried before the Hon, Nat. Coox. 


Tuts action was brought by. Rachel M. Jones, against 
Elias W: Fort and Gabriel H. Fort, to recover damages 
for the loss of a slave, who was hired by the plaintiff to 
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one Squire Lowry, for the year 1858, was loaned by. said 
Lowry, during the term, to the: defandanta, to be em- 
ployed in assisting to.raise a gin-house on their plantation, 
and was accidentally killed while so employed. The 
original complaint contained only a count in trover, in 
the form prescribed by the Code; but, by leave of the 
court, two'addititional counts were afterwards inserted 
in the complaint, as follows: “ And plaintiff claims of 
defendants the further sum of $3,000, as damages, for 
that the plaintiff, being ‘the owner and proprietor of a 
certain other slave, named Orange, on, to-wit, the Ist 
January, 1858, hired said slave to one Squire Lowry, for 
the year 1858; ‘and before said term of hiring had ex- 
pired, ‘to-wit, on the 24th December, 1858, the, said de- 
fendants wrongfully, and without authority from any one 
authorized to, allow the same, took said slave from and 
dut of the possession’ of said Lowry, ahd put him to 
dangerous: and hazardous work, to-wit, to aid and assist 
in raising and putting up the timbers and frame of a gin- 
house; and while said: slave was so engaged, so wrong- 
fully under the.control of said defendants, in raising said 
gin-house, certain of the timbers fell on and-struck said 
slave, who, in consequence thereof, then and thére died ; 
and plaintiff has wholly lost and bees deprived of her 
reversionary interest in said slave; to ‘her damage, $3,000. 
And plaintiff claims of said: defendants the further sum 
of $3,300, as damages, for that said plaintiff, on the Ist 
January, 1858, was the owner and proprietor of a certain 
other slave, named Orange, and hired said slave to one 
Squire Lowry, for.and during said year 1858; and during 
said year, and before said term of hiring expired, said 
slave was wrongfully and illegally taken in the possession 
and employment of said. defendants, without any author- 
ity or permission from said Lowry, and, while so in the 
employment of said defendants, was used and employed 
in raising a gin-house, and was then and there killed, by 
certain of the timbers: falling upon and striking him; to 
plaintiff's damage as above stated.” The defendants 
demurred to the complaint asamended, and to each count 
thereof, for a misjoinder of counts, and because it was 
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not averred that the defendants had noti¢é of. the plain- 
tiff’s title to the slave when they took possession of him; 
but their demurrer was overruled. The record does not 
show what pleas were interposed. 

The material facts of the case are these: Squire Lowry, 
who was the son-in-law of the plaintiff, hired from her 
the slave Orange, with two others, for the year 1858, and 
gave his note for the aggregate amount of their hires; 
“which note was general in its terms, not expressing the 
employment in which said slaves were to be engaged, or 
where their services were to ‘be rendered.” Said slave. 
was employed by Lowry as a field hand on his plantation, 
which was about. sixteen miles from Marion. On the 
morning of the 22d December, 1858, Lowry was on his 
plantation, and went from thence to Selma; leaving his 
overseer'on the,place, but understanding that the over- 
seer intended to leave on the next morning, to be absent 
until the. 24th. Lowry’s two sons, both of whom were 
over twenty-one years of age, were also on the plantation 
at the time, having gone down there for the purpose of 
hunting; and after the overseer had left, on the morning 
of the 23d, they were the only white persons on the 
place. On the morning of the 24th December, before 
the overseer had returned, the defendants, who were 
planting together on a place about a half-mile from Low- 
ry’s, sent a negro boy over to his plantation, requesting 
the loan of four hands to assist in raising;a gin-house ; 
and one of Lowry’s sons sent over four negroes, including 
the boy Orange, for that purpose. Lowry returned:from 
Selma on that morning, and was on his plantation two 
or three hours; but, as he testified, he knew nothing 
about said slaves having been sent to the defendants’ 
plantation, until about one o’clock, when he was informed 
of the fact by his son while he was awaiting the arrival of 
the cars at the station-house ; and a messenger from the 
defendants came, a short time after, to inform his son 
that the boy Orange had been killed while assisting to 
raise the gin-house, one of the timbers having accident- 
ally fallen upon him. 

Lowry, who was introduced as a witness by the plain- 
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tiff, testified, that,neither his overseer nor his sons had 
any authority to send the slaves to assist. in putting, up 
the: defeudants’ gin-house ; “on the contrary, that he had 
expressly ordered his overseer, prior to said’ 22d Decem- 
ber, not to send any of the negroes under his control to 
aid. in raising a gin-house or screw, unless said overseer 
himself accompanied them.” His two sons, who were 
introduced as witnesses by the.défendants, testified, that 
they had ngthing to do with the management or control 
of their father’s plantation or slaves; and the one by 
whom the slaves were sent to the defendants’ plantation 
stated, “that he did so thinking he was doing a neigh- 
borly .act,” and .that he did not’ know at the time that 
Orange did not belong to his father. Lowry’s overseer, 
introduced by the defendants, stated that, on two former 
occasions during the year 1858, he had sent slaves from 
the plantation to assist neighboring planters in raising 
gin-houses. » “On ‘cross-examination by plaintiff, said 
witness was asked, if the defendants’ overseer did not, on 
the 22d December, apply to him for help-to raise a gin- 
house on the next day; and.he answered, that he did, and 
that he (witness) did not send the negroes on account of 
the death of a negro on the place, who was to be buried 
on thenext day. The defendants then asked said witness, 
what he said to defendants’ overseer about sending help 
to raise said gin-house; and he answered, that he told said 
overseer he would send to help him on the next day if 
any of the negroes on the place did not want to go to the 
funeral. .To-this question and answer, each, the plaintiff 
objected, and reserved an exception to the overruling of 
her objections.” 

The plaintiff introduced evidence showing, “that the 
raising of gin-houses was not the common, ordinary ser- 
vice in which slaves were accustomed to be. engaged, but 
was extraordinary, and out of their usual course of labor; 
that it was always:a hazardous and dangerous business, 
and particularly so in wet weather; that a good deal of 
rain had fallen a day or two before the 24th December, 
and it rained there that morning; and that the ground 
aud timbers were wet.”’ The defendants offered evidence, 
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on the other hand, “ tending*to show that it was the set- 
tled custom in the country, in the neighborhood of Squire 
Lowry’s plantation, to employ: slaves. in the raising. ‘of 
gin-houses and screws, and for one neighbor.to send, his 
slaves to assist another, without ‘charge, whenever such 
work was to be done ;. that such seryices were: thus, ten- 
dered, whether the slaves belonged to the person sending 
them, or:were only hired for a time; also, that the ‘da. 
fendante’ gin-house was raised in the usual way, under 
the superintendence of a competent and skillful work- 
man, and'that all proper'care was'taken to prevent acci- 
dents. In this connection, the court allowed the defend- 
ants to prove, against;the plaintift’s objection, “that on 
the morning of the 24th December, before they eom- 
menced, the work’ of raising said gin-house, they held a 
consultation with the other persons present, to determine 
whether it would be safe to go on with the work ‘on that 
day, and that they decided it would be safe;”’ and to the 
admission of this evidence the plaintiff reserved an ex- 
ception. ' 

“The above being the substance of all the evidence in 
the cause, the plaintiff insisted before the court and jury, 
among other points, that the defendants had acquired tlie 
possession and control ‘of the slave Qrange without au- 
thority from any one authorized to give it, and, said slave 
haying been killed while in their employment, that de- 
fendants were liable to plaintiff for his value at the expi- 
ration of the term of hiring; that said slave came to his 
death by the negligence and recklessness of defendants 
while in their possession; that the raising of gin-houses 
was extraordinary service, and not the usual employment 
of slaves; that said slave being killed while raising a gin- 
house in the defendants’ employment, they were liable to 
plaintiff for his value; and that plaintiff was not charge- 
able with notice of the custom ‘about sending slaves to 
assist in raising gin-houses, and was not bound thereby, 
inasmuch as.it was shown that plaintiff resided near Ma- 
rion, while said custom existed in the neighborhood: of 
Lowry’s plantation, sixteen miles distant from Marion.” 
The eourt charged the jury, in writing, as follows: 
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“1. If the evidence shows that thé slave was in the 
defendants’ possession by the authority of Lowry, the 
hirer, theh their possession was not illegal: . Aba 

“2. If the defendants’ possession was lawful, then the 
plaintiff is not entitled to recover, unless she proves neg: 
ligence on the part of the defendants. 

«3. In determining whether Lowry authorized or con- 
sented to the defendants’ possession, the jury ‘may look 
to the fact, (if it be proved,) that he-knew said slave was 
in their possession, and made no objection thereto. 

“4. If: the jury believe, from.all the evidence in the case, 
that John Lowry had authority, express ‘or implied from } 
the conduct of his father, to send said slaves to defend- 
ants, and did so send them, then the plaintiff is not enti- 
tled to recover, unless the defendants are shown to have . 
done some act wrongful in its nature, or to have omitted 
some duty in' reference to’said slave; and.to show an im- 
plied-authority from Squire Lowry to John Lowry, the 

, juny may look to all the evidence in the cause, and tothe 
conversation and conduct of Squire Lowry when informed 
that his son had sent the slave to assist the defendants; 
and if su¢h authority arise by implication from the con- 
duct of Squire Lowry, it is as.good as if it Were express. 

“5, If the jury’ believe.from the evidence fhat, in 
January, 1858, it was a custom of the country, in relation 
to slavés, that one planter would send his slaves, without 
compensation, to work for a neighbor in erecting gin- 
houses, then plaintiff is chargéd with notice of this 
custom, if she hiréd her slave to Squire Lowry in the 
country, and to be employed'in the country whére said 
slave was to be employed by said Lowry. . 

“6, If the jury believe from the evidence that the de- 
fendants’ possession of the slave was acquired without 
any wrongful act on their part, or on the part of either 
of them, and without any assumpfion of ownership on 
their part; but that the slave: was in their possession 
without any notice that the plaintift had a claim to the 
slave, and Was put into their possession by ‘a person 
claiming to exercise Ownership over said slave, and was 

accidentally killed while in their possession, without any 
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fault on the part of the defendants, or-either of them, the 
jury should find for.the defendants.” 

The plaintiff excepted to’ each of these charges, and 
then requested the court to instruct thé jury—“ Ist, that 
af they ‘believed the evidence, ‘they must find “for the 
plaintiff; and, 2d, that if they believed the evidence, they 
must find a verdict for the plaintiff against’ the defendant 
Elias Fort.” The court refused each, of these charges, 
and the plaintiff excepted to their refusal. : 

The rulings of the court on the evidence, the charges 
given by the court, and the refusal of the charges asked, 
are now assigned as error. 


Brooks & Garrort, for appellant. 
Brrp & Mor@ay, contra, 


R. W. WALKER, J.—1. The plaintiff having brought 
before the. jury a part of the conversation between the 
overseer of the defendants and the overseer of Squire 
Lowry, in reference to the application which the former 
made for hands to assist in -raising the gin-house, the 
defendants had the right tothe whole: conversation having 
relation to the same subievhunpiten, ; 

2. The complaint contained a.count.in trover; and the 
bill of exceptions states, that the plaintiff insisted, before 
the court and jury, “that the slave came to his death by 
the negligence and recklessness of.defendants while in 
their possession.” There was some evidence offered, the 
‘obvious purpose of which was, to show that the gin-house 
was raised under eireumstances which rendered it impru- 
dentto attempt the work at that time. To repel the pre- 
sumption of négligence and recklessness which such 
evidence had atendency to create, the fact that the work 
was undertaken after consultation. as to. whether it was 
safe to proceed with it on that day, was admissible in 
behalf of the defendants.—Ala & Tenn. R. R. Co. y. 
Burke, 27 Ala. 541. 

3-4. A charge cannot. be considered abstract, when 
there is any evidence, however weak, tending to support 
it.—Hair.v. Little, 28 Ala. 236; Partridge v. Forsyth, 
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29 Alas 200. _We cannot say that there is no. evidenee, 
to which' the first three charges are applicable; and, -as 
they assert: correct-degal propositions, we cannot reverse 
on account of them, although it may be. that they: were 
objectionable for generality and obscurity; and valeulated 
to mislead the jury.’ If the plaintiff desired any modifi 
cation.-or qualifieation of the charges, ‘she. could ‘have 
attained. her object..by a prayer for additional instruc: . 
tions from the court.Reavis’ Dig: 819; § 605 Skinner y. 
State, 80 Ala! 524. ' 

5. As we understand the 4th charge, it. assumes as a 
faet, that Squire Lowry was informed, ‘before: the: slave 
Orange was killed, that-his'sons had sent the slave to as- 
sist the defendants.. The-utmost:that can be saidof the 
evidence is, that it has some tendency to establish this 
fact. The charge was, therefore, an invasion of. the pro» 
vinee of the jury: ~-McDougald v. Rutherford, 30 Ala.253; 
Shepherd’s Dig. 460. 

6-8. It is a mistake: to. suppose that the bailed of a. 
slave, under a contract of hiring which is .general in its 
terms, without express restriction as to the nature or place 
of employment, has all the rights ef a master during the. 
period of bailment, and. may. use or employ him in-any 
way, or at any place, where or.inewhich the master could 
lawfully use or employ him. A mastermay, if he chooses, 
set his slave to blasting rock, immure him in an unhealthy 
mine, or put him before the mast on a .distant.voyage;. 
but.the hirer, under a general contract of hiring, has no 
right to do any of these.things, Such a bailee is.entitled 
to make such use, and bound.to take such care of the:, 
slave, as prudent masters usually do of their own negroes. , 
The legal effect of the contract.is, that the hirer is au-- 
thorized to employ the, slave, or to hail him. to another 
to be employed, in any business to which slaves, are ordi- 
narily put, and whieh is not attended with, extraordinary. : 
peril to his life or health. , This is but another. mode of... 
stating. the. proposition, that the contract limits the labor 
in hick the slave may’ be employed to such service as 
prudent: men would usually. be willing, to engage théir 
own slaves. in.—Seay: v. Marks, .28 Ala. 582; Ala. & T. 
30 
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Rajroad Oo. % Burke,:.27 w.. 540; Spencer . ve “Pilcher, 
8 Leigh, 565, (682-3;) Mullen v. Easley, 8 Himphy 428 ; 
Jones -v. Glass, 13 Iredell, 308; MeLauchlin v. iisnem, 
3 Strobh. 85; Latimer vs Alexander, 14-Geo. 260, (267 ;) 
3 S.-&M. 142; Swigert v, Graham, -7 B. Monroe, 661; 
Hawkins v. Pythian, 8°B. Monroe, 515.* ~: 

But, where a slave is hired for a piatislabtiepeepeae, the 
owner agrees to take the’ fisks incident to his employ- 
ment in that.service; and therefore, he'thay be set to it, 
and kept at it in the usual way, without regard to the 
degree of danger involved in'such work.—Nesbitt v. 
Drew, 17 Ala. 379; Heathcock v. Pennington, 11 Ired. 640; 
Gorman v: Campbell, 14 Geo. 137; MeLauchlin v.Lomas, 
3 Strob. 85; Sims v. Chance, 7 Texas, 561; Williams v. 
Taylor, 4 Por.234; Lansford v. Baynham, 10 Humph. 267, 
On-the other hand, itis a breach of the contract, for the 
hirer to put the slave’ to ‘any other service than that for 
which he is hired; and especially is this the case, where 
the service to which he is put involves more danger than 
the ordinary duties of the service for which he was hired. 
Authorities supra ; Hooks ‘v. Smith, 18. Ala. 338; Bed- 
ford -v, "Flowers, 11 Humph. 242; Angus v. Diékerson, 
1 Meigs, 459; Duncan v. Railroad: Co., 2 Rich. 618. 

When, therefore; a slave is hired to be worked ona 
plantation, the hirer has the right to employ him in any 
part of the ordinary labor’ of the place. Whatever be- 
longs-to the ctistomary routine of work on the particular 
plantation on which he is hired, may be justly supposed 
to have been in’ the contemplation of the master whén 
he made the contract; and-all such service, therefore, 
falls within’ the scope of the bailment. Moreover, we 
know that gin-heuses, corn-eribs, barns, and negro-cabins, 
constitute # necessary part of every well-ordered planta- 
tion, though the work required in erecting and repairing 
them, may only be. performed at considerable intervals of 
tinve, and may, therefore, be considered afi exceptional 
service, somewhat out of the usual routine of plantation ° 
labor. Atid- our ‘opinion ‘is, that where a sive is hired 
for the’ specific purpose of ‘beitig worked on a plantation, 
if the raising of a gin-house becomes a necessary or proper 
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part of the aesiaqn of the plantation: durin g Ae term of 
hiring, and is suth work as is commonly performed by ordi- 
nary plantation. hands whenever it is needed, the hirer would 
he authorized to. employ the slave in it, provided due 
care and prudence are exercised ‘to prevent accident. or 
injury. ‘ 
But -it does not necessarily. follow, that he would’ be 
authorized to loan or hire kim to another, for the special 
purpose of assisting in such work. . The hirer is authorized 
to engage the slave in such work, not because that is 
the special.service for which he was engaged, but because, 
in the regular course of affairs on the plantation, it has 
happened to become an -incident to, aid-a part of, the 
general business for.which he was hired. But the loan 
of the slave to another, for; the specific purpose of rais- 
ing a gin-house on his plantation, would not be a bail- 
ment for the same general business for which the slave 
was hiredyor for any of the ordinary seryices of that 
business; but for a single service, which forms only an 
exceptional and oceasional branch of plantation work, 
and in which the slave ‘can be. properly employed only 
when it becomes fairly, and in the regular order of events, 
an incident to the general Lininess of the plantation 
whose customary routine of labor he is hired to perform. 
In the one case, the service is performed because, in the 
regular course of events, it becomes an incident to the 
general business in which the slave is engaged; -in the 
other, it'is performed because the bailment is for that 
special employment, not ‘for a general business in the 
regular course of which that particular service has become 
necessary. And if such service is in fact attended with 
more danger than the ordinary labor required of slaves 
on a'plantation, our opinion is, that the hirer of a slave, 
to be employed as a hand on a plantation, would not be 
authorized’ to lend him to another for the specific purpose 
of assisting in raising a giu-house,—MecLauchlin v. Lo- 
mas, 3, Strobh. 87, (90). Such a loanwould as effectually 
change the nature of the service for which the slave was 
hired, as-if the hirer should bail him to a mechanic, for 
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the purpose of being employed in the raising ‘of gin- 
houses throughout the entire term of the hiring, 

On the ‘othershand,.if ‘a slave is held under a ‘general 
contract of hiring,-the hirer: may make such use of him 
as prudent masters ysually make of their own slaves; in 
other-wards, the only limit upon his authority i i8, that he 
must not employ him in any service which involves. extra- 
ordinary peril to his life or health. The legal’ effect of 
such .a contract is, to deny to the hirer the right; as be- 
tween himself, and his’bailor, of lendinig’ or rehiting the 
slave for the specific purpose of being ‘engaged in any 
service which involves more danger than prudent masters’ 
would usually be willing to have their own slaves exposed 


to; for.that is the degree of danger meant by the expres~ 
sion “extraordinary peril.’” If the raising of a gin-house , 


does. in fact involve the degree of danger just defined, 
then the legal effect of the general contract of hirimg is, to 
deny to the hirer the right of lending thé-slave for the 
specific purpose of assisting im such work. And no such 
right on the part of. the hirer can be. imported into the 
contraet, by’proof of a local: custom among planters. to 
send.their slaves, as well those‘hired as their own, to as- 
sist their neighbors in raising gin-houses. “A particular 
usage may be given in evidence, to’ influence the con- 
struction of a contract,or to explain the sense in which 
words'or terms are used; but, when the contract is estab- 
lished, and is not ‘governed by the commercial law, it is 


not allowabje*to change its character, and attach to it. 


conditions in opposition to the’ established rutes of law.”’ 
Petty v. Gayle, 25 Ala. 422. Custom cannot overturn 


the positive requirements of the law,/or the-express con 


tract of the parties, or make the legal rights or liabilitieg 
arising out of a given state of facts other than*they are 
by the common law.—Barlow’ v. Lambert, 28 Ala. 709; 

West v. Ball, 12 Ala: 840; Cadwell v. Meek, 17 TH. 220, 
Foley: v. Mason, 6 Maryland, 37; Bedford v. Flowers, 
11 Humph. 242, ..When the question to-be determined is, 
whether a slave has been put -to work which jmvolves 
nore danger to life or health than is anthorized by the 
general contract of bailment, the fact'that the generality 
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of prudent,masters are in the habit ot emgaging their 
own slaves in.the ‘same ‘service, may be, admissible evi- 
dence.—Ala. & T. Railroad Co. v. Burke, 27. Ada. 540; 
Mosely v. Wilkinson, 80 Ala. 681, This,is very different 
from changing the legal effect of the contract by proof of 
alocal custom. ;. |. a4 9s +% 

From what has been said, these conclusions follow :— 

(1.) If the raising of.a gin-house,involves more dan- 
ger than.the ordinary labor of a plantation; and a slave, 
hired specially for plantatior service, is lent by the hirer, 
for the specific purpose of being engaged in such work, 
and is killed while so engaged, the. hirer is liable to the 
owner, in troyer, for his value, although the: killing was 
the result of inevitable easnulty. 

(2.) If the slave is held under a-general contract of 

hiring, and is lent by the hirer for the purpose of being 
engaged in-work for the performance of which .the gene- 
rality of. prudent masters would not be willing to lend 
their own slaves, and the slave is killed while engaged in 
such service, the hirer would be liable for his value to the 
owner. Bat, if the work does not involve extraordinary 
peril—in other words, if prudent masters. would, as a 
general rule, be willing to lend their owa slaves for such 
service—and due care is exercised by the persow employ- 
ing the slave; then, neither’ the hirer, nor the person to 
whom the slave is lent, would be Hable for his. loss. 
. (3.) If, without the authority of the hirer, (whether his 
contract be general.or special,) the slave is employed by 
a third person in raising a gin-house, and is killed while 
so engaged, the person employing him is liable for’ his 
value to the owner, no matter what degree of care he 
exercised in having the work performed.—Collier v. Lyon, 
18 Geo. 648; Johnson v. Arabia, 24 Missouri, 86.5 | 

Would the result be different, if the slave.is actually 
sent by the hirer, or under hisauthority, to assist in work 
forbidden by the seope of his contract with the. owner ; 
and the person to whom the slave is so Jent, and in whose 
service he is killed, has no notice of the fact that he is 
hired,.and no reason to suppose that the party from whom 
he receives him is not the owner? The question is one 
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which we have felt some difficulty .in deciding; but our 
opinion isy that in the ease supposed, the person borrow- 
ing the slave, and in whose service he is killed, would be 
liable in trover tothe owner. ‘' 

The jus disponendi—the right of controlling and using 
property— belongs to the owner; and he who interferes 
with the property of another, and appropriates it to his 
own use, is; as a general-rule, a wrong-doer, unless he can 
show that he had ‘authority for such interference and use, 
either from the owner or the law. Lord Mansfield uttered 
a legal truism'when he said, that ““whoever does an act, 
by which another person receives an injury, is liable to 
an action for the injury sustained.” Whitfield ,v. Le De- 

* spencer, Cowper, 765. Ordinarily, the liability of the 
party inflicting the injury, to make reparation: to the per- 
son injured, does not at.all depend upon the motive or 
intention with which the act was done.—Perminter.v. 
Kelly, 18 Ala. '719; 1 Hilliard on Torts, 99, 100. A's an 
authority from one who had not the right to confer it is 
void, itis no legal -exctise, for an act which causes an in- 
jury to another, thatthe party committing it acted under 
the-direction, or by the consent of a third person, who 
himself had no right to grant such authority or permis- 
sion. Hence the well-settled rule, that if the principal 
is a wrong-doer, the agent, however innocent in inteh- 
tion, who participates in his acts, is also a wrong-doer. 
Story on Ag, §§ 311-12: It is difficult to perceive any 
ground, on which a permission from, or a contract with 
another, who had no right to give the one or make the 
other, can, as between the person injured and the-actual 
perpetrator of the wrong, change’the legal character of 
the wrongful act, or exempt the author of it from respon- 
sibility tothe person whom he has. injured. It must, 
therefore, be true, as a general proposition, that if an 
injurious act be done without sufficient authority, it is no 
answer to the claim of the owner for redress, that the 
immediate author of:the mischief acted in good faith, by 
the direction or consent of one whom he supposed to be 
the owner. (a 

These are elementary principles, and are well sustained 
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by the authorities. Thus, in one of the notes to his edi- 
tion of Blackstone, Mr. Chitty: says: “In evéry. case, 
where a master has not power to do a thing, whoever-does 
it by his command is a. tréspasser.”’—1-Chitty’s. Black., 

note, p. 432. In Perminter v: Kelly, (18 Ala, 716,)° ‘this 
court held, that anwageént, either with or without notice, is Tia- 
ble in trover, for an aet which, if dene by. his principal, 

would amount.to the conversion of the property. of ano- 
ther, Tothe-same effect is Lee v. Mathews, 10 Ala, 682. 
In- Stephens y. Elwall, (4.M. & 8.259,) a merchant's .clerk 
wag held liable; in trover, for: goods. which he received 
froma bankrupt.and' sent to his employer, although they 
were delivered to him: for that purpose, and -he did not 
know. that neither the: bankrupt ner the merchant: had 
any right to them. Lord Ellenborough said: “ The clerk 
acted underan -unavoidable ignorance, and for his ‘master’s 
benefit, when: he sent the goods to his*master; -but-never- 
theless, his acts ~may amount. to a conversidn; fora per- 
son is guilty of ‘a conversion, who intermeddles with my 
property, and disposes of it; and it i8 no. answer that he 
acted under. authority from another,who had himself no 
authority to disposé-of it.. And the court. is governed by 
the principle of law; and not by the hardship of any par- 
ticular case.” So, if an auctioneer should be employed 
by. a sheriff to sell at auction goods which he had unlaw- 
fully seized upow an execution~~as if the goods did not 
belong tothe execution debtor—the auctioneer who should 
sell would be liable to an action for. the. tortious conver- 
sion, equally with-the sheriff—Story on Ag. § 312;. Fare- 
brother v. Ansley, 1.Campb. R. 348; Adamson v. Jarvis, 
4 Bing. R. 66. ly Newstim v. Newsum, (1 Leigh, 94,) 
it was held, that if an administrator: sella ehattel, where- 
of his intestate died possessed, but which in truth be- 
longed -of right. to another, and apply the proceeds to 
payment of. his intestate’s debts, in due course of admin- 
istration, without any notice of the right or claim/of the 
true owner, hevis personally. liable to the true owner for 
the value, int trover brought by the owner against him. 

Where sles widow of a’ testator, intending to obtain-ad- 
ministration of her husband’s estate, began to collect his 
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assets before she had obtained Iétters, and ‘employed A. 
to collect.the debts owing’ to the testator, which he ac- 
cordingly did, and paid the same over to the widow, 
believing that she was the’administratrixs-aiid the w iow 
subsequently died, without obtaining letters of adminis- 
tration;—held, that A. was liable to. be sued as exectitor 
de son tort, for the moneys he had’ reeeived.—Sharland v. 
Mildon; 5: Hare, 469.: ‘These authorities clearly show, 
that the doctrine, that the possession of an agent is the 
possession of'the principal, has.no.application to:the ‘case 
of a wrong-doer.—b..474; Stephens v. Elwall,-4 M. & 
S. 259; Suowdon v. Davis, 1 ‘Taunt. 859, 

If a slave is sent by the hirer. to:assist a neighbor, in 
work forbidden by the hirer’s contract'with the ow wer; at 
cannot be ptetended that the use which the nbiphtor 
makes of the slave has the sanction of’any legal authority. 
The uadertaking‘of the hirer'is, that the’slave shall not 
be emphoyed, either-~by himself, or ‘by any sub-bailce of 
his, otherwise than is allowed by the scope of his contract 
with. the .owner.—Harris. v. Maury, 30°Ada. 681. -'The 
hirer has no right»to sub-hire, ‘except for purposes con- 
sistent with the bailment underwhich Ke holds the slave. 
In. the very act of loaning the slave, for a specific piupose 
forbidden by the contract, the hirer becomes a’ wrong- 
doer; aud the possession. of the loanée isa possession 
obtained by- wrong, and for an unlawful purpose. So‘far 
as the owner is coneerned, every-use of his propiérty must 
be deemed unlawful, which has not the sanction. of his 
express or implied consent. As we have already seen, 
the hirer is.guilty of a.conversion, in permitting. the slave 
to be engaged in a’service prohibited by the'terms of the 
original bailment; and upon general legal principles,’ it 
seems impossible to escape the conclusion, that the per- 
son. who.actually applies the slave to such:service is, as 
to the owner,.:equally.a wrong-doer,’ . Nor, in’ the eye of 
the law, is.he less.a wrong-doer; because he honestly sup- 
posed that the person from whom he obtained the slave 
was infaet the owner.... Fhe ground of liability, in all 
this class of cases, is injury to another’s property, with- 
out Jegal authority for the act which occasioned it. 
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If the hirer, instead of loaning, had sold the slave, and 
received the piigdieane- -money, and the slive had been 
killed while in the service of the purchaser, the right of 
the ewner ‘to recover his value, in trover, would be wholly 
unaffected by the fact, that the purchaser had’ bought in 
good faith, without any notice of the claim of the owner; 
and yet his claim for exemption from liability would be 
almost as strong as that of a loanee who, in ignorance ot 
the true proprietorship, and supposing that ‘he had the 
owner's consent, applies the property of another to a use 
which leads to its destruction.—See: further, Story on 
Bailm. § 89 (a:); 8 Rob. Prac. 72-75; Poole wv. Adkisson, 
1 Dana, 112; Featherstonaugh v. Johnston, 8 Taunt. 237; 
Whitman v. Abernathy, 33 Ala. 154, 161; Agnew v. John- 
son, 22 Penn. St. R. 471; James v. Le Roy, | 6 Johns. 274. 

There is a marked distinction, between the case we 
have supposed, and that which was presented in Nelson 
v. Iverson, 17 Ala. 217. That was an action of detinue; 
and in the course of the opinion the court said: “If the 

_bailee have the temporary possession of the property, 
holding the same as the property of the bailor, and assert- 
ing no “title j in himself; and, in good faith, in fulfillment of 
the terms of the bailment, either as expressed by the 
parties,,or implied by law, restores the property to the 
bailor, before he'is notified that the true owner will look 
to'him for it, no action will lie against him; for ‘he has 
only done what was his duty.” This case proceeds upon 
the principle, that the bailee cannot dispute the title of 
his bailor; and that as the bailee, in returning the property 
according to the terms of his contract, only did what he 
was legally eompellable to do, he cannot be liable for the 
property to another. But one who borrows a slave, for a 
service in which he is killed, does not occupy the posi- 
tion of a party who has only done that which he was 
legally bound, and could have been legally compelled to 
do. In the one case, the return of the property is but 
the discharge of a legal duty; in the other, an injury to 
another has been inflicted, by an act purely optional with 
the author-of the mischief. A man shall pot be put'to 

answer for that to which. the law obliges him; but he is 
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responsible for his voluntary act, where. it inflicts injury 
upon the property of another. 

‘The rule laid dawn in Nelson y. Iverson, supra, when 
thoroughly analyzéd, must, perhaps, be recognized.as an 
exception to'the genéral principles we have stated. above. 
Whilst we are not disposed to disturb that rule, it must 
be confined to the cases specified im the opinion of the 
court—that is, to cases where the bailee, in good faith, in 
fulfillment of the terms of his contract; has restofed the 
property to his bailor, before. he is notified that the owner 
will look to him for it. ; 

Judgment reversed, and cause remanded. 





BELL vs. BELL’S ADM’R. 


[DETINUE FOR SLAVES, BY WIFE’S AGAINST HUSBAND'S ADMINISTRATOR: | 


1. Husband’s marital rights; how affected by adultery, abandonment of 
wife, dnd intention that she should hold property as her own.—The 
husband’s marital rights attach, as against the surviving wife, to 
slaves’ which are delivered to her during the coverture, as her 
distributive share of'a decedent’s estate; although the husband, at 
the time of such delivery, had abandoned the wife, and was living 
in adultery with another woman, and so continued to live up to. the 
time of his ‘death ; ‘and although he never had the actual posses- 
sion of the slaves, nor claimed “than, but intended that his wife 
should held and enjoy them as her separate property. 


APPEAL from the Circuit Court of Wileox. 
Tried before the Hon. Nat. Coox. 


TuIs action was. brought’ by James, Raiford, as the 
administrator of Mrs. Lucy Bell, deceased, against Wi. 
C. Bell, to recover certain slaves, which the, defendant 
held and claimed as the administrator of George W. Bell, 
deceased, who was in his lifetime*the husband of the 
plaintiff's intestate; and was commenced on the 10th 
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March, 1858. The bill of exceptions purports ,to set out 
all the evidence that was adduced on-the trial, but, under 
the decision of this court, it is unnecessary to state the 
evidence in detail. The material facts are the following : 
In 1816, in this, State, George W: Bell married Lucy 
Raiford, then the widow of John Raiford, deceased, and 
lived with her, in Clarke county, until 1819 or 1820, 
when he left her ‘and his. family, and went to Mobile, 
where he: died, intestate, in 1845. In 1823, Mrs. Bell 
removed to Wilcox, county, carrying with her her five 
children, —three of whom were the children of her first 
husband, and. two the children of said Bell; and she 
continued to reside there until her death, in 1855, and 
supported and educated her children without any assist- 
ance from her said husband: In 1826, the administrator 
of said John Raiford’s estate delivered to Mrs. Bell, as 
her. distributive share of the estate, a negro woman 
named Linda, who, with her increase since that-time, is the 
subject of controversy in this suit; and these slaves re- 
mained in the uninterrupted possession of Mrs. Bell, who 
claimed: and exercised control, over them as her own 
property, up to the time of her death. In , 185—, 
after the death of Mrs. Bell, the defendant took out let- 
ters-of. administration on the estate of George W. Bell, 
claimed the said ‘negroes as belonging to.his intestates 
estate, took possession of them, and returned’ them in 
his inventory as belouging to the estate; and letters of 
administration on the estate of Mrs, Bell were afterwards 
issued to the plaintiff. The plaintiff adduced evidence’ 
conducing to show, that George W. Bell, after léeaving 
his family as above stated, never corresponded with his 
wife by letter, nor rendered her any pecuniary assistance, 
and that he liyéd in adultery in Mobile with two other 
women successively. On the other hand, the defendant’s 
evidence ‘tended to show; that Bell wrote to his wife 
several times, requesting her to come to Mobile; and that 
Mrs. Bell was prevented from following him by the rela- 
tives Of her first husband, Jéhn’ Raiford, who were un- 
willing that she should carry with her said Raiford’s 
children. + 
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“The court charged the. jury, in writing, as follows: 
“1. Ifthe jury find from the evidence that George Bell, 
the husband, before, and at the time his wife (plaintiff’s 
intestate) got the, possession of the slave Linda, was living 
apart from his said wife, and with another woman.as 
man and wife, or in adulterys: and that he continued to 
live apart from her, in that state, until his death, for the 
space of fifteen years or more; and.that she had the 
open possession and control of. said slave Linda, and of 
the children of. Linda ‘now in controversy, born after the 
Wife’s: possession, and also the possession of the children 
of said George Bell, ‘born of her own body by said Bell; 
and, that she had the exclusive maintenance and aiaanaie 
of said children, without any assistance from her’ said 
husband, and continued to possess and control the slaves 

in: controversy, as her.own, for eight. or more years after- 
wards, and until her.death; and that said Geor ge’ Bell 
did not, at any time in his life, and during his wife’s 

possession as above stated, have possession or.control of 
said slaves-or their labor, or claim the same-as his;-and 
if they believe that said Bell never did [claim] or intend 
to claim said property, but intended that his wife should 
hold and enjoy the.same to her own use, and as her-own 
separate property,—then the defendant cannot, as his 





administrator, hold the property ‘for his estate in this 


action ander his intestate’s title... 

This.charge, to-which the plaintiff excepted, together 
with other rulings of the court which require no particu- 
lar notice, is now assigned as error. 


L. 8. Lvps, with whom were Byrp & Moraay, for the 
appellant.—The rights of. the parties in this case are to be 
determiyed by the common law,’ which eonsidered the 


-legal existence of the wife, duritfg coverture, as entirely 


suspended, or incorporated and. consolidated in that of 
her husband ; in other words, it regarded a feme covert as 
having no legal identity, unless the matrimonial relation 
was annulled or. suspended by some temporary disability 
cast on the husband.—1 Bla. Com. 442; 2 Kent’s Com. 
143; Broom’s Com. 596; Walker v. Fenner, 28 Ala. 473. 
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So effectually does this rule operate, that the wife is disa- 
bled, during coverture, from either holding or-recovering 
property without the intervention of trustees.—Carne Vv. ° 
Brice, T Mees, & W. 183; Smith-v. Sheriffof Middlesex, 
15 East, 609;'Barlow v. Bishop, 1 East, 432: Glover v. 
Proprietors of Drury Latie, 2 Chitty, 117. It is a logical 
consequence of. this principle, that marriage operates as 
an absolute gift to the husband of all personal property 
which is inthe possession of the wife at the time of the 
marriage, or which eomes into actual possession during 
the éoverture.—(Oo. Litt. 300; Bell on Property of H. and 
W. vol. 1, p. 84. The*husband acquires an immediate 
and’ absolute property therein, not only potentially, but 
in fact; not by any subsequent act of his, but ¢o instanti 
by operation of law* and it can never again revest in the 
wife, or her reptesentatives.—Co. Litt. 351; 2 Bla. Com. 
436; Andrews & Bro. v. Jones, 10 Ala. 422. As to the 
wife’ s choses in action, however, which are not éapable of 
immediate tangible’ possession, marriage operates merely 
as a conditional gift ; the condition being, that they shall 
be reduced to possession during coverture.—Bell, § 51; 
1 Bright,.36; Co. Litt. 351 ; Bibb v. McKinley, 9 Porter, 
644. 

At the time of the marriage between George w. and 
Lucy Bell, the latter‘had an undivided interest as distribu: 
tee in the estate of John Raiford, deceased: This interest 
was then a mere chose in action, (Bibb v. McKinley, , 
9 Porter, 686; Mayfield v. Clifton, 3 Stewart, 380; 
Clancy on Married Women, 109;) but, under the authori- 
ties cited in the foregoing paragraph, the delivery of the 
slave Linda to Mrs. Bell, on, the distribution. of the estate 
in 1826, and’her subsequent possession, vested. the abso- 
lute property, by operation of law, in her. husband; and 
his marital rights were not prevented from attaching by 
any or all of the facts hypothetically stated in the charge 
ot the court—that is, (1st,) his abandonment of his wife, 
and subsequent adultery; (2d,) the fact that he never 
claimed, or inténded to claim the property, but intended 
that his wife’ should hold’ and enjoy it as Her separate 
property ; and (3d,) the fact that he did not have the actual 
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possession, or exercise ‘control over the slaves or ‘their 
labor. 

1. At-common law, if the husband was Lemichod, or had 
abjured the realm, ‘an exception was allowed to the .gen- 
eral rule as. to the disability of the wife to ¢ontract, 
acquire property separate from -her husband, or otherwise 
act as a feme sole. Prior to 1800, the English cases were 
not very consistent on the doctrine.—See them reviewed in 
2 Kent’s'Com. 154-60. In Marshall .v. Rutton, (3 Term 
R. 545,) before the twelve judges of England, it was de- 
cided, that a man and his wife cannot, by any act or agree- 
ment between thenisélves, change their legal capacities ; 
nor can ‘a married woman be treated as a feme sole, while 
the marriagé relation continues. to subsist, and she and 
her‘husband are living under the same government.—See, 
also, Marsh v. Hutchinson, 2.Bos. & P. 226; 'Wardelt v. 
Gooch, 7 East, 582; Chambers v. Donaldson, 9 East, 471; 
Bogget v: Frier, 11 East, 301; 2 Chitty, 117; 15 East, 
607. The reason of the rule is clslanaly to be found in 
the hisband’s common-law liability for ne¢essaries fur- 
nished, to the: wife.—Broom’s Gom. 421; 1 Camp.’ 120; 
3 B. & C. 635. The rule laid down in “Marstiall v. Rat: 
ton, supra, has been adopted in Alabama; and it has been 
held, that.a married woman, whose husband has abjured 
the State, and who hias since traded as a feme sole, and 
taken notes in her own name, may sue-and recover on 
thena.—Roland y. Logan, 18 Ala. 310; Mead v. Hughes, 
15 Ala, 148; James v. Stewart, 9 Ala. 857; Arthur & 
Corprew v. Broadnax, 3 Ala. 557. But, under these de- 
cisions, to remove the disability of Goverture from the 
wife, there must be'‘an abandonment, of her, and: a re- 
moval from the State without an ‘intention to return, 
Krebs v. O'Grady, 23 Ala, 731; Parker. v. Iiambert, 
31 Ala.-91; also, Wells v. Thompson, 18. Ala. 803. These 
anthprities show, that the husband’s adultery and aban- 
donment of his wife, unsanctioned by a divorce, and 
without an abjuration of the State, did not‘ enable the. 
wife to act as a féme sole, nor prevent the husband’s mari, 
tal rights from attaching to her property. - 

2. ‘Although this court has gone to an extreme length, 
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in protecting the claims of widows against the legal: rep- 
resentatives of theirhusbands; yet no. case can be found 
which countenances the proposition, that the husband’s 
simple intention that his wife‘should have property, pre- 
vented his marital rights: from’ attaching to it. The 
charge of the court‘in this case, in effect, instructed the 
jury, that a separate estate in the wife could be created by 
heracts in claiming and using the property, and her hus- 
band’s dntention that she should so hold’and claim’. 
The error of ‘this proposition is shown ‘by numerous de- 
cisions of this court, some .of which'are cited for the 
appellee.—Gamble’v. Gamble, 11 Ala. 972; Machem vy. 
Machem, 15 Ala. 876; 8. C., 28 Ala. 382; Bradford v. 
Goldsborough, 15 Ala. 316; Willianis v. Maull, 20 Ala. 
780; Frierson v. Frierson, 21 Ala. 5&5; Irons v. Reynolds, 
28 Ala. 309; 31 Ala.91. 

3. The errot of the third proposition involved im the 
charge, as above stated, is conclusively shown by the nu-' | 
merous eases in whieh constructive possession by the 
husband has been held sufficient in law to cause his mari- 
tal rights'to attach to the wife’s property.—Magee v. To- 
land, & Porter, 87; Pittsv. Curtis, 4 Ala. 351; Broom v. 
King, 10 Ala. 821; Machem v. Machem, 15 Ala. 377; ' 
McDaniél v. Whitman, 16 Ala. 845; Chambers-v. Perry, 
17 Ala. 780; Hopper’v. McWhorter, 18 Ala. 231; Gibson 
v. Land, 27 ‘Ala. 126; Walker v. Fenner, 28 Ala. 373;, 
2 J. J. Mar, 82;°1 Missouri, 667; 2°C. M. & R. (Eng: Ex.) 
699; 2 Story’s Equity, § 1404; 10 Sin. 254; 7M. & W. 
183. si 


Warts, Juper & Jackson, contra.—1. At the time of 
Lucy Raiford’s' marriage with Bell, her interest in the 
estate of Raiford' was not property in’ her’ possession, 
either actual or constructive, but was simply an equitable 
chose in action, the‘legal title.to the slaves being in the 
estate of Raiford.-Brasher v. Williams, 10 Ala. 630; 
Kelly v. Kelly, 9 Ala.906; Miller v. Eatman, 11 Ala, 
609; Johnson & Co.:v, Spaight, 14 Ala. 27; Andrews & 
Bro. ’v. Jones, 10 Ala. 400; Schuyler'v. Hoyle, 5 Johns. 
Ch. 205; Galligo v. Galligo, 2 Brock. 285; Bibb v. Me- 
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Kinley,.9 Porter, 686, Bellacquired,, by virtue of-the 
marriage, simply the right to reduce this equitable chose 
in action into his possession during coverture ; and when 
he redueed it to his possession as husband, but not, till’ 
then, his marital rights attached to it.—Claney on Hus- 
band'and Wife, 4; “Bibb v. McKinley, and other auth@re 
ties above cited. 

2. Did.Beil ever reduce this property into his possession 
as husband? Not only did.he never haye the actual 
possession, but there is no evidence.thathe evenknew his 
wife had thé possession. He never asserted any right -to 
the property, and never did any act indicating an intention 
to claim or exercise dominion over it. There is no .yi- 
dence that his wife acted.as his agent in receiving the 
property, or that he ever ratified her act. by word or deed. , 
She always claimed the property as her own, and exercised 
dominion over it as her separate property; andif her -hus- 
band ever knew anything about the property. whilst it was 
in her possession, he acquiesced i in her assertion of title. 
To constitute a reduction to possession by the husbaad,.: 
such.as will defeat the wife's, right of surviyorship, there 
must be some.act on his part to change the. property in 
the chose in action: something must be done by him to. 
divest his wife’s right and perfect his own;. there must be 
some, act of dulalaktin, in the.character of husband, over 
the chose in action. In thelanguage of Chancellor Kent, 
“The property must.come under the actual control and. 
possession of the husband, quasi husband, or the wife will 
take as survivor,” —2 Kent's Com. 138; Roperon Husband 
and Wife, 132-33; Wildman v. Wildman, 9 Vesey, 174; 
Johnson .& Co. v. Spaight, 14 Ala. 27; Whitworth. v. 
Hart, .22 Ala. 858; McNeill v. Mason, 23 Ala201 ; Jen- 
nings v. Blocker, 25 Ala, 415; Machem vy. Sedbiine 
28 Ala. 874; Gillespie v..Burleson, 28 Ala. 551; Lock- 
hart v. Cameron, 29 Ala..875; Planters’ Bank: y, Davis, 
31 Ala..632. In Machem.v. Machem, supra, the wife was 
in_possession of property, and was living under.the same | 
roof: with her husband ;. and yet, because he/ neither did 
nor said anything which amounted to the exercise of do- 
minion over it as husband, his marital rights were held 
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not to have attached. In Whitworth v. Hart, also, the 
husband and -wife lived under the same roof, and the 
property in controversy was in their ‘actual possession ; 
but, becatise no acts or declarations of the husband were 
shown, by which it clearly appeared that he asserted his 
dominion over it as husband, his niarital rights. were held 
not to have attaehed. It is admitted that, after the hus- 
band has redu¢ed:the property to his possession, some- 
thing more than a mere unexecuted intention on his part 
is necessary to vest title in the wife; but the authorities 
above cited conclusively show that, under the facts of 
this case, the property never was redticed to possession by 
the husband. . 

3. The abandonment of the wife by the husband, under 
the cireumstances disclosed by the record, would prevent 
her possession from being his possession, and thus show 
that his marital rights never attached to theslaves.—Mead 
v. Hughes, 15 Ala. 145; Cecil & Juxon v. Juxon, 1 Atk. 
278; 17 Serg. & KR. 132; 4 Johns. Ch. 317. 


A. J. WALKER, C. J:—The title to the property in 
controversy, at a date anterior to the adoption of any of 
our statutes concerning the separate estates of married 
women,. is the subject of inquiry. Those statutes are, 
therefore, excluded from view in the discussion of the 
questions of this case. 

It isa general rule of law, that’ the wife’s possession 
of chattels is the husband’s possession, and that the hus- 
band’s property in the wife’s chattels springs into exisf- 
ence with the commencement of her possession during 
the coverture, as if*the manucaption had been his 
instead of hers.. Clancy, in his work on Husband and 
Wife, states, that, as a general rule, the wife cannot possess 
personal property ; that, as far back as English jurispru- 
dence could be traced, marriage conferred on the husband 
dominion over the possession of the wife; that, in the 
contemplation of law, the wife is scarcely considered to 
have a separate existence; that the unity of the persons 
of husband and wife is the source whence the wife’s disa- 
bility to possess personal property is derived, and that the 
31 
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husband takes the wife’s chattels, which come into the 
wife’s possession in her own tight, whether it be by. gift, 
or bequest, or.in any , other way.—Clancy on Husband 
and Wife, 1-2-8, And it has been decided by this court, 
that because the legal existence of the wife is, merged .in 
that.of her husband, a delivery. to’the- wife is a delivery 
to the husband,.and the possession of the. wife is the 
possession of the husband:—Machem v..Machem, [5 Ala. 
373; McDaniel v. Whitman, 16 Ala, 343; Mason v..Me- 
Neill, 23: Ala. 201, 214-217; Waiker v: Fenner, 28 Ala, 
367 ; Magee v. Toland, 8 Porter, 36-42. There are de- 
disions, which distinguish the effect of the wife’s con- 
structive possession, as implied from the holding of 





another for her, as her guardian, bailee, and the Jike, in 
the cases where the wifé survives, from its. effect when 
the husband. survives. But. such distinction does not 
belong to cases where the wife had actual possession, and 
it has aever,been made in such cages. A consideration 
of the cases making that distinction-would; therefore, be 
altogether out of place in this case. — 

The» marriage-tie, between George W. Bell and Luey 
Bell was subsisting when the latter went into the actual 
possession of theslave Linda; and by virtue of that pos- 
session, upon: the ‘principle hereinabove stated, the hus- 
band became the owner of the slave, unless something in 
the relation and attitude of the husband and wife towards 
each other, or in the conduct of the husband, excepts the 
case from the operation of the general rule. ‘The first 
charge given by the court below is predicated upon the 
supposition, that an exclusion of the marital rights. re- 
sults, and an exception to the general rule prevails, when 
the liusband, loag before the wife’s possession, lived apart, 
and in complete estrangement. from his wife and: amily, 
in an adulterous connection, and so continued to live 
until his death’ many’ years afterwards, and never had or 
claimed pogsession of the property, and intended never 
to claim it, but intended that bis wife shonld hold and 
enjoy Ht as herseparate estate. The conclusion expressed 
in the. charge is put upon the finding of two distinct 
matters, which seem to derive-no force from their viion, 
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and. presents these-two points of. investigation—what is 
the efféct of the husband's separation’from his wife, and 
his adaltery? qnd what is the effect of his, intentional 
leaving of the property to the exclusivé enjoyment ‘and 
control. of his wife, separated from him, coupled with the 
intention that she should’have a separate estate in it ? 

What would be the effect of the husband’s separation 
from his wife and his adultery, if.accompanied by a per- 
manent abandonment of the:State, is not the question to 
be decided. The abandonment of the, State is not within 
the hypothesis of the charge, and, indeed, is nat shown 
by the evidence. In the cases which concede-to the wife, 
who has been deserted by her husband, the privileges ‘of 
contracting and suing as a feme sole, the husband had 
either permanently abandoned the State, or had been 
banished, or had’ never resided in the State; and they are 
expressly put upon the ground of the husband’s nen-resi- 
dence.—Arthur & Corprew y. Broadnax, 3 Ala. 557; 
James v. Stewart & Rainey, 9 7. 855; Mead v, Hughes, 
15 ib. 139; Krebs v. O’Grady, 23 ib, 726; Roland v. Lo- 
gan, 18 ib. 807; Gregory v. Pierce, 4 Mete. 478; Abbot 
v. Bailey, 6 Pick. 89; Gregory v. Paul, 15 Mass. 31; 
Smith v. Silence, 4 Iowa, 321. The principle of these 
cases is, that to relieve the wife,of the disabilities of coy- 
erture, and to free her from the operation of the common- 
law doctrine of the merger of her legal existence in that 
of her husband, which controls almost every question of 
marital right and obligation, there must be something 
deemed analogous to.an abjuration of the -realm. These 
cases give no sanction to the proposition, that desertion, 
eruelty, adultery, or any other like cause, can, of itself, 
deprive the husband of his rights, or reinvest the wife 
with the powers of a fene sole. 

Our. decisions have page, to some extent, the rigid 
rule of the common law, that to invest the wife with the 
capacity of a fee sole, there must be a banishment of the 
Bibi or an ante aatiek of the country for life with- 
out the privilege ‘of returning, or transportation. for a 
certain number of years; but this court has evidenced no 
inclination to depart from the common-law rule farther 
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than is above indicated.—See the cases above cited; also 
Clancy on H. & W. book 1,: ch: 4, p. mrs 2 Bright on 
H. & W. 69-70, Bell on H. & W. 34-35. 

In Massachusetts it has been decided, that the wife was 
not reinvested with the priviléges ofa feme sole, when 
her husband hved apart from her, in anyother town, in 
adultery, and she carriéd on'trade on her own account. 
Russell v. Brooks, 7 Piek. 65. It the case of ‘Altemus, 
(1 Ash. 49,) it was held in Pennsylvania, that a husband’ 
was not deprived of the right of administration upon the 
estate of his deceased wife, on account of his cruel and 
barbarous treatment of her, and his abandonment of her 
many years before her death... In the case of Abbot ‘v. 
Bayley, (6 Pick. 89,) where it: was replied to the plea of | 
coverture, that the husband had, about eighteen years 
before, driven the plaintiff from his house by eruel treat- 
ment, and had since lived in adultery in one State, while 
the wife maintained herself in another, it was said, that 
if the parties had lived in the same State, it was certain 
that the facts ‘stated in the replication would not have 
avoided the plea of coverture. : 

It is now well settled, both in England and America, 
that where husband atid wife live apart by ‘agreement, 
the wife has no right to sue and be sued as a feme sole, 
and the husband’s interest in her property is not affected. 
2 Kent’s Com. (m. pp.).154 to 162; Amesv. Chew, 5 Met- 
ealf, 320. In England, the doctrine is, that a divorce a 
mensa et thoro does not confer upon the wife a capacity to 
sue and be sued.— Lewis v. Lee, 3 B. & O, 291. And in 
Pennsylvania the same doctrine seems to have been held. 
Clark v. Clark, 6 Watts & Ser. 85. In Massachusetts, 
the capacity to sue and be sued is, conceded to a’ woman 
divorced a ménsa et thoro; but it is put expressly upon the 
ground, that the separation is sanctioned by the law. 
Dean v..Richmond, 5 Pick. 461. The doctrine of this 
Massachusetts decision has the approval of Chancellor 
Kent, who intimates, that it might. with propriety be- ex- 
tended, so as to include the case of the wife of a husband 
imprisoned for crime.—2 Kent’s Com. (m.'p.) 158, In 
this State, it has been decided, that a divorce a’ mensa et 
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thoro does not affect the husband’s right as tenant by the 
curtesy; and that the separation of a husband from his wife 
does not take away the right of reducing her property to 
possession.—Smoot & Nicholson v. Lecaft, 1 St. 590; 
Thrasher v.- Ingram, 32 Ala. 645. And itis held in Eng- 
land, that a husband, from whom there is a divorce causa 
adiuiterii, may release the wife’s legacy.—Stephens v. 
Totty, 1 Cro. Eliz. 908; Chamberlain v. Hewson, 5 Mod. 
70; Gilchrist v. Brown, 4 Term, 766; Bishop on M. & D. 
§§ 682, 683.: In the same country it is decided, that the 
husband’s abandonment of his wife, and livipg in adul- 
tery in the same city, is not a sufficient reason for the 
court’s granting her leave to convey her property without 
his concurrence.—r parte Parker, 30 Eng. L. & Eq. 493: 
In Hyde v. Price; (8 Vesey, 437,) and the cases there cited 
and commented on, it is very conclusively shown, that 
the doctrine, that the husband’s abandonment and adul- 
tery divests him of his interest in his wife’s property, has 
no place in the English law. 

In Kentucky, the court, in maintaining the strict rule 
of the common law, has regarded the wife as_ subject to 
all the disabilities of coverture, notwithstanding the hus- 
band lived apart from her in another State.—Tuttle v. 
Maney, 2 J. J. Mar. 82. See, also, Fuller v. Bartlett, 
41 Maine, 241;. Harris v. Taylor, 5 Sneed, 586, 

In the State of Ohio, it has been held, that a wife, 
driven from home by the husband’s cruelty, and living 
and maintaining herself separately from him, and having 
separate property decreed to her as alimony, may sue in 
respect to that property, at law, as a feme sole-—Benadum 
v. Pratt, 1 Ohio St. 403; Wagg v. Gibbons, 5 Ohio St. R. 
580. This decision in Ohio involves a departure from the 
established law, and assumes the province of the legisla- 
ture in giving a hew characteristic to the matrimonial 
status; unless it'can be maintained upon the ground, that 
the property to which the suit related was secured to her 
as alimony.—2 Comyn’s D. 238, Baron and Feme, 0O.; 
1 Salk. 115. In Illinois, it has been said, in the reasoning 
of the court, that, if a husband compels his wife to live, 
separate from him permanently, without her fault, and 
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fails to make a suitable provision for. her support, she may 
acquire property, control it and her,person, contract, sue 
and be sued as a feme sole, during the gontinuance of such 
condition.~Love v. Moy xehins, 16 Illinois, 277; also, 
Prescott v.. Fisher, 22 Ill. 390. 

There is a class of cases, of undisputed authority, which 
assert that a wife, who carries on trade upon her own 
account, with, her husband’s consent, will, in equity, hold 
her earnings as a separate iolatn Pinkston v. Mcle- 
more, 31 Ala. 266: 2 Bright on Hf. and W., 299; 2 Roper 
on If. and W., 171, 172. So, also; it is a doctrine of 
equity, that if the husband desert the wife, her earnings 
during the desertion will be treated as her separate estate. 
2 Roper on H. = W., 172,178; 2 Bright on H. and W., 
299, 300, §$17, 18, 19; Cecil v. Juxon, 1 Atk. 178. This: 
last named doctrine rests upon the principle, that he who 
has abandoned his wife, and left her without, a support, 
must be presumed to consent that she shall have the 
earnings of her industry, and not intend that she shall 
starve. Roper puts the doctine upon that principle; and 
se two ¢ases of Cecil v. Juxon, (supra,) and Lamphir 

. Creed, (8 Vesey, 599,) are thus harmonized; for, in the 
ducteor , there was the element of abandonment, from 
which thie husband’s consent to the wife’s carrying on 
trade on her own account could be inferred ; while in the 
latter, that element was wanting.—2 Roper on H. and W., 
172, 173,174. In Bell on Property of H. and W., 287, 
288, the doctrine is referred to the same principle. The 
presumption from the husband’s abandonment is, that he 
consents for his wife to have the fruits of her industry ; not 
that she shall have property coming to her as a distribu- 
tee. The principle upon which. the,doctrine rests, shows 
that it has no application in this case, and that it is alto- 
gether misapplied by the cqunsel who rest upon it a vin- 
dication of the charge af: the court below. 

The decision in Starrett v. Wynn, (17 8S. & R. 180,) re- 
ferred to by the counsel for the appellee, ‘seems from the 
opinion to have been made in reference to the property 
acquired by the wife during the period of the husband’s 
‘desertion; and as courts ef law in Peunsylvania (there 
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being ho chancery. court) enforce ‘equitable rights, the de- 
cision may be réferred to the equitable doctrine, that. an 
abandoned wife is entitled to her earnings.’ It is quoted 
as an. authority to that effect by Chancellor Kent, (2 Kent’s 
Com. 164,) and it is only when viewed in that light that 
it can bé ‘considered as an authority stpported by any 
sound principle. We confess, however, that an exami+ 
nation of Knapp v. Scholl, (10 Penn.. St. R. 193,) and 
Bonslaugh ‘v. Bonslangh, (17 8. & R. 361,) in conneetion 
with Starrett v. Wynn, (supra,) inclines us to think, that 
in Pennsylvania, the husband’s abandonment of his wife 
is regarded as depriving liim of his marital right in her 
property. 

‘There is, also, a class of cases, in which a court of 
equity lays hold of the wife’s equitable property coming 
within its reach, and out of it makes provision for her 
maintenance, where the husband has deserted’ or mistreat- 
edher. There seems to be no fixed rule as to the amount 
of provision to be made for the wife in’ such cases; but 
where the abandonment of the wife was total and perma- 
nent, the chancellor has gone to the extent of appropri- 
ating the wife’s entire property coming within his power 
to her maintenapce.—Drummond v. McGee, 4 Johns. 
Ch. R. 318; Bell on Property of H: and W., 187, 1385 
2 Story’s Eq. Ju. §1424; Wildman v. Wildman, 9 Vesey, 
17+; 2 Kent’s Com. 140;-Kenny v. Udall, 5 Johns. Ch. 
464. But this, class of cases can have no application, 
where the title of the husband has been perfected by the 
reduction of the property into the actual possession of 
the wife pending the coverture. 

This extended collation of the authorities indicates the 
existencé of some decisions, which would sustain the po- 
sition, that the marital right of Bell never attached, in 
consequence of his desertion of his wife, and his adultery; 
but the great weight of authority in this country, and the 
rulings of all the courts in England, and the opinions of 
the text-writers, are the other way. And besides, such a 
doctrine is at variance’with the common-law theory of the 
marriage relation. ‘It would attach to'a voluntary sepa- 
ration on the husband’s part all the consquences of a 
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divorce a vinculo, so far as the wife’s capacity tq contract, 
to sue and be sued, and to acquire property, is concerned. 
It would deprive the husband of his interest, jure mariti, 
in his wife’s property, while he. remains liable for her 
maintenance. It would free the wife from all the disa- 
bilities of coverture, while all the legal remedies for en- 
forcing against the husband his liabilities and responsi- 
bilities remained open. It would deprive the husband of 
all interest in the wife’s property, ‘but leave her right to 
dower and a distributive share in his estate unaffected. 
We cannot follow the authority in favor of that position, 
and must decide, that the desertion and infidelity of Bell 
did not prevent his marital right from attaching to the 
property in question. 

We now come to the second point of inquiry growing 
out of the first charge given, which is as to the effect of 
the intentional leaving by the husband of the property.to 
the exclusive control and enjoyment of the wife, separa- 
ted from him, coupled with the intention that she should 
have a separate estate init. In the outset of this opinion, 

we adduced the authorities which establish that the «fail. 
ure of the husband to take the control of the property, 
his wife being in possession, could not prevent the vesting 
of his right, because the possession of the wife is the pos- 
session of the husband. This leaves nothing to be con- 
sidered in referénce to this last point, save the effect of 
the husband’s intention that his wife should have a sepa- 
rate estate. If the marital rights of the husband attached 
upon the reduction of the slave into the wife’s possession, 
it remained the property of.the husband, unless he sub- 
sequently gave it to the wife. It seems that such a gift 
was not made, and if it had been made, it could only be 
available in equity. The question is reduced to. this, 
whether the husband's rights attached ; and that depends 
upon the other question, whether the husband’s intention 
that his right should not vest, and that his wife should 
have a separate estate, is suflicient to exclude the right 
jure mariti, and invest the wife with a separate estate. In 
the examination of this question, we need not look be- 
yond the decisions of our predecessors in this court; for 
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there is, perhaps,.no country where this subject has been 
more thoroughly examined. 

The case of Puryear v. Puryear, (12 Ala. 13.) wasan 
action by the husband’s representative, to recover money, 
arising from the hire of a negro, which the wife had hired 
out, in her own name, with her husband’s consent. A 
part of the money had been received by the husband, and 
paid over to herby him. The husband déclared the slave 
to be hers, and recognized her right to lend out the 
money, and to. receive payment of it. These positiveacts 
of the husband were held sufficient to show a gift by the 
husband to the wife. The decision is not based upon a 
bare intention of the husband that the wife should have 
the property, but upon acts amounting to a gift. In the 
case of Machem v. Machem, as reported in 28 Ala. 374, 
the decision that the husband did not reduce the property 
to possession as husband, and that the wife took a separate 
estate, is placed upon the ground, that the delivery to the 
wife was qualified, as being made for her separately from 
her husband, :by his positive direction or consent. ‘The 
same position is taken in Jennings v. Blocker, (25 Ala. 
415,) where it is said, that the husband “may repudiate 
all claim as husband to property given to the wife, and 
elect to treat it as hers, and hold or control it as her 
trustee; and if this election is made before the right or 
title is vested in him, and the coverture is determined 
while it is so held, his marital rights cannot be asserted 
afterwards to it.” In that case, the receipt of the prop- 
erty was accompanied by the consent of the husband that 
it should be the wife’s, and should be Held as hers. In 
Gillespie v. Burleson, (28 Ala 551,) a similar question 
arose, and it was clearly signified, that the husband’s 
cousent, given at the time of the delivery of a slave to 
the wife, was necessary, to so qualify the delivery as to 
exclude his marital right. In Lockhart v. Cameron, 
(29 Ala. 355,) the principle was thus announced: ‘When 
the husband receives the property as theseparate property of 
the wife,” and holds it openly and avowedly in the same 
right during the continuanee of the coverture, “ his right 
to the property never does attach, because he never re- 
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duced it to:possession as husband.” The authoritiesthus 
eollated suffice to show, that in all the cases»where the 
husband has been excluded from the ownership of the 
wife’s property during the coverture, it has been upon 
the ground of his positive assent to that exclusion, quali- 
fying the delivery or reduction ‘to possession. There is 
no case, in which the mere intent of the husband that 
the wife should have a separate estate in the property, 
has been held to take-away his right as husband. The 
husband has a positive right to the chattels’ of the wife 
reduced to possession, and.he is not divested of that right 
by a mere unexecuted intention so to divest himself. It 
is not enough that the husband intends not to ‘claim his 
right.. Ile must actually and positively assent to his ex- 
clusion. We understand the first charge to assert the 
contrary doctrine, and we must declare it to be erroneous 
in doing so. 

The delivery of the slave Linda to Mrs. Bell, as her 
distributive share in her husband’s:estate, by the adminis- 
istrator of that estate, vested such legal title as belonged 
to the estate; and it was competent to prove the contents 
of the burnt record. 

We do not-deem it necéssary to notiee the other ques- 
tions presented. 

Judgment’ reversed, and cause. remanded. 





BOBE’S HEIRS vs. STICKNEY. 
[BILL IN EQUITY FOR SPECIFIC PERFORMANCE OF CONTRACT OF SALE. ] 


1. What is revisqhle—On appeal by the complainants from a final 
deerce in chancery in their favor, agsigning as error the rules 
adopted by the chancellor for the statement of the accounts be- 
tween the parties, the appellate court will not, at the instance of 
the appellees, consider the equity of the bill. 

2. When exception to master’s report is nece’sary.—W here the chancellor, 

in ordering a reference to the master, prescribes the rules to be 
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observed in the statement of the account, and the.master conforms 
to those rules, an exception to his report is not necessary to ena 
ble the appellate court to examine into the correctness of the ac- 
count thus ‘stated. 

3. Construction and weight of answer.s-A statement in’an answer, to 
the effect that “respondent does not admit the statement of» mo- 
neys paid as charged in the bill to be correet, but avers that the 
aggregate of said payments but little (if any) exceeded the amount 
of principal and interest due on the first of said notes,’ does not ‘ 
so negative the payments claimed in the bill as to require. the tes- 4 
timony of two witnesses, or of one witness With corroborating cir- 
cumstances, to overturn it. 

4, Predicaie for introduction of secondary evidence.—Secondary evidence 
of the’contents of a vendor’s title-bond, and of his, several receipts 
for partial payments made by the purchaser, is admissible, on proof 
that said papers were last:seen, after the purchaser’s appljcation 
for the benefit of the bankrupt act of 1841, on file with his other 
papers in the office of the assignee in bankruptcy; that said as- 
signee afterwards absconded, and was removed from office, having 
never turned over to his successor the béoks and papers belonging 
to his office; and that the succeeding assignee, after diligent search 
in his office, could not find them, and could obtain no information 
concerning them from his predecessor, to whom he made several 
applications by letter. 

5. Conclusiveness of judgment.—A judgment at law on:a promissory 
note, given for the purchase-money of land, is conclusive between 
the parties as to the amount then due on the note; and the de- ; 
fendant, when subsequently seeking a specific performance of the 
contract in equity, cannot claim the benefit of payments which 
ought to have been credited on the note. 

6. Application of payments.—If a debtor, owing several demands to 
the same creditor, makes a general payment, without giving any 
directions as to its appropriation, the ereditor may, at his election, 
apply it to any one of the debts then due, but cannot prefer a debt 
not due, to the exclusion of one due or past due; and if he fails 


eee: 


f to make any election, the law will make the application ne, 

{ to fixed rules, preferring a debt due or past due ta one not due. 

f 7. Sane.—Where a debtor owes two notes, maturing at different P 
times, and the creditor has brought suit on the first; and, on the 

‘ day the second’ note matures, the debtor makes a general pay- 4 


ment, without giving any directions as to the manner of its appro- e | 
priation,—the fact that the creditor afterwards takes judgment 
on the first note, ‘for the full amount due thereon with interest, 
shows an election on his part to apply the payment to the second 
note. 4 


AppeaL from the Chancery Court at Mobile. 
Heard before the Hon. Wann Keryszs. 
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Tue original bill in this case was filed, on the 23d No- 
vember, 1848, by the heirs-at-law of Thomas Bohe, de- 
ceased, infants suing by their next friend, against Henry 
Stickney, and the personal representative of said: Thomas 
Bobe; and sought the specific performance of a contract, 
by which said Stickney, on the 26th November, 1836, 
sold to the said Bobe a lot in the city of Mobile. By the 
terms of the contract, as alleged in the bill and admitted 
in the answer, Bobe executed his three promissory notes 
for the purchase-money, due one, two, and three years 
after date,-for $602 50, $855, and $907 70, respectively ; 
and Stickney executed and delivered to him a bond, con- 
ditiuned to make “a fee-simple warranty'title” to the lot 
on the punctual payment of the notes at maturity, to- 
gether with the taxes and other demands, The title- 
bond, a copy of which was made an exhibit to the origi- 
nal bill, stated that Bobe, by the terms of the contract, 
agreed to erect “a good house or shop” on the lot; and 
it. was admitted that he did erect improvements, the value 
of which was controverted. Bobe went into possession 
of the lot under his purchase, and continued in possession 
until some time in 1842, when, as the bill alleged, ‘said 
Stickney got the possession by inducing the tenant of 
said Bobe to attorn to him’’; but the answer alleged, that 
Stickney took possession under a purchase at the tax- 
collector’s sale, Bobe having failed to pay the taxes as he 
agreed to do. 

The bill alleged, that the following payments were 
made by Bobe on the notes given for the purchase-money: 


June 14,1837, $525 50; December 13, 1837, $200; April 16, | 


1839, $5; June 22, 1839, $200; Nov. 1, 1839, $50; Nov. 26, 
1839, $100; March 17, 1840, $200; May 7, 1840, $150; 
August 11, 1840, $100; March 15, 1841, $100; and that 
some of these payments were endorsed on the notes, 
while separate receipts were taken for the others. In 
reference to these payments, the answer contained the 
following statement: ‘Respondent admits, that said 
Bobe, during his life-time, made payments of money to 
him, at various times, on account of the purchase-money, 
the consideration for said land; the times of which pay- 
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ments, and the amounts, this defendant cannot specify, 
having kept no copies of the receipts, or memorandum of 
payments; but-he doés not admit the statement of moneys 
paid as eharged in the bill to be correct, but avers that 
the aggregate of said payments but little (if at all) exceeded 
the amount of principal and interest due on the first of 
said notes, and the additional one hundred and thirty 
dollars, which was to be a eash payment.” Stickney 
brought suit on the.second note, in December, 1838, and, 
on the 6th March, 1840, recovered a judgment thereon 
for $1,014 60, besides costs; on which judgment an exe- 
cution was issued, which was returned stayed by order of 
the plaintiff.. The bill alleged, that Stickney had received 
from the rents of the land more than sufficient to pay 
the residue of the purchase-money, after deducting the 
payments made by Bobe; but the defendant denied this 
averment, and declared that, ‘if the said complainants 
shall pay him the original purchase-money, with interest, 
costs. and expenses, and the, court shall so decree, he is ‘ 
ready at any moment to execute to them a fee-simple title 
to said land.”” In his answer, however, to the second 
amended bill, occurs this statement: “ Respondent adopts, 
as part of this his answer, all his former answers, except 
so much, as .offers:to reconvey the land in the said bill 
described on payment by plaintiffs of the original pur- 
chase-money, interest, and costs.” 

Bobe died in May, or June, 1848, having been declared 
a bankrupt, under the act of congress of 1841, on the 3d 
May, 1842. The discharge in bankruptcy was set up by 
the defendant, in his answer to the original bill, by way 
of plea to the relief sought. The complainants after- 
wards filed an amended bill, in which. they alleged said 
Bobe’s application for the benefit of.the bankrupt law, 
and his discharge under-the decree of the court; that he 
surrendered to the assignee in bankruptcy all his rights 
of property, &c.; that his rights under the said contract 
with Stickney were never sold or otherwise disposed of 
by the assignee; and that Bobe’s creditors, after his death, 
released to the complainants all their. demands against 
his estate. In his answer to the amended bill, the re- 
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soondent admitted, that he had never been sued on his 
title-bond. by any person'elaiming under the assignee in 
hankruptey; but he required proof of the fact that the 
evidences of. sdid Bobe’s interest under the contract had 
been delivered to the assignee in bankruptcy, and of the 
execution of the creditors’ release to the complainants. 

A. Lavisson and J. H. Smoot were the chief witnesses 
examined by the-complaiuants. Lavisson testified, that 
having been employed by Bobe’s widow, soon after her 
husband’s death, to bring suit against Stickney for the 
lot in controversy, he went to the offide’of P. 'T. Harris, 
then ‘assignee in bankruptcy, for the purpose of examin- 
ing Bobe’s papers relating to the matter; that Joseph fH. 
Young, the partner and agént of said Harris,‘took out a 
bundle of papers from an-iron chest’in his office, opened 
it, and handed to him a title-bond and several receipts, 
which purported to be in the handwriting of said Stick- 
ney, and a promissory note signed by’ Bobe, correspond- 
ing with the second one of the notes above described; 
that he took copies of these documents, which were ‘at- 
tached to his deposition; and that said Young has since 
died. The receipts referred to by this witness, and the 
matters of account connected therewith, are particularly 
described in the opinion ‘of the court, and, therefore, re- 
quire no further notice here. Smoot testified, that in 
1848, after said Harris had left the State, and ‘had been 
removed’ by the court from ‘his. said office, he was ap- 
pointed assignee in bankruptcy for the southern district 
of Alabama; that‘he immediately made diligent inquiry 
for all books and papers belonging to the office, but was 
not able: to procure them; that he wrote several times to 
Harris, asking information about said books and papers, 
and particularly about Bobe’s:papers‘above described, but 
reecived no'reply from him; and that he never qualified 
as assignee in bankruptcy under his appointment, because 
he could not getthe-books and papers belonging to the 
office. , 

The cause was heard, on pléeadiags-and proof, in April, 
1852, before Chancellor Lesesne, who ordered a reference 
of the matters of account to the master; and at the April 
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term, 1853, the master reported a balance of $242 against 
the defendant; but the report does not appear to have 
been ‘acted on by the chancellor. At the January texm, 
1855, Chancellor‘Keyes ordered a re-statement of the ac- 
counts, and directed the master to take the judgment on 
the second note as conclusive of the amount then due 
from Bobe to Stickney. - Under this reference, the mas- 
ter reported, at: the January: term, 1856, that Stickney 
was indebted to the complainants in the sum of $996. 

The complainants: excepted to this report, because the 
master had omitted to charge Stickney with $50, alleged 
to have been paid on the 1st November, 1839; and the 
defendant excepted to-.each credit allowed on the sc¢ond 
and third notes, on account: of the insufficiency of the 
evidence by which they were established. At the Apri 
term, 1856, the chancellor overruled the complainants’ 
exception, and sustained the defendant’s exceptions; and 
ordered a re-refetence to the master, with the following 
directions: “In stating the accourt, the master will ered? 
it the complainants with the first note of $812° 50, men- 
tioned in the bill as having been paid na Bobe in his 
life-time, and $130 for the additional land mentioned in 
the pleadings: and’ proof; and will credit the defendant 
with the amount of the judgment: on the second note, 
and interest, and with the amount of the third ndte and 
interest, W tinout reference to the paymeuts set up in the 
bill, whieh, in the opinion of the court, are not sufficiently 
proved. Ife will also credit. the defendant with the pay- 
ment of all taxes and expenditures for valuable improve- 
ments, and charge him with all rents received, or sach 
as he might with reasonable diligence have collected.” 
Under this order of reference, the mastér reported, at the 
same term, a balance of $2640 due to the defendant; and 
the report was confirmed by the chancellor; without, ex- 
ceptien or objection by either party.. The chancellor 
then rendered.a final decree, directing tho defendant ‘to 
convey the lot to the’ Gonipleinants, on payment by them, 
within ninety ‘days, of the amount reported to be due 
him, ‘and ordering the .bill to ‘be dismissed if payment 
was not made within ninety days. 
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The final décree; and the last two orders of reference, 
are now assigned as error by the complainant. 


‘ 


K. B. Sxwauu,. for appellants.—1. The case made. by 
the bill entitles the complainants to relief. Time is not 
of the essence of, the contract.—Davis-v.'Hone, 2 Sch. 
& Lef. 347; Lennon v. Napper, ib. 684; Pincke v. Curteis, 
4 Bro. C, O. 829; Seaton, v. Slade, 7 Vesey, 265; Hearne v. 
Tennant, 13-76. 287;, Hale v. Smith, 14 7. 433; Parker v. 
Thorold, 13 Eng. L. & Eq. 418; Taylor v. Longworth, 
14 Peters,. 172; Edgerton v.. Peckham, 11 Paige, 352. 
Moreover, the defendant waived a punctual compliance, 
by, acquiescing inthe delay, receiving payments from 
time to time without objection, and reducing one of the 
notes to judgment.—3 Madd. 446; 19 Ves. 220; 3 Mer. 74; 
4 Hare, 432; 4 Munf. 832; 2 Barb. (S. C.) 87; 7 Ohio, 97; 
11 tb. 124; 8 Paige, 423; 10 Ala. 790; 2.Y.& Coll. 54 a,.66. 

2. The delay is satisfactorily accounted for, by the death 
and bankruptcy of ,Bobe, and the infancy and condition 
of his heirs. —New Barbadoes Toll aiaiaia v.'V reeland, 
3 pipes s Ch. 160. 

The bankruptey of Bobe is no bar to the suit. The 
fail e of the assignee in bankruptey to dispose of the claim 
by sale, or to attempt to enforce it by suit, was an aban- 
donment of his right to enforce the contract.—3 Sandt. 
Ch. 333; 6 Law Rep. 313. 

4, In his answer to the original bill, the defendant sub- 
mitted to a decree on the payment of the balance due 
him, and that submission ¢ould not be afterwards with- 
drawn. : 

5. The proof of the receipts signed by Stickney was 
ample, and a sufficient predicate was laid for the intro- 
duction of secondary evidence.. The assignee in bank- 
ruptcy was the proper custodian of the original receipts, 
and they were last seen among the papers on file in his 
office; diligent search and: inquiry for them was proved 
to have bean: made by the succeeding assignee. The 
copies were made by Lavisson from the sainale which 
he testifies were in the handwriting of Stickney; and his 
testimony, which is sufficient, of itself, to outweigh the 
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evasive statement of the answer, is, corroborated by the 
— s admissions. 

. The judgment is not conclusive against the allow- 
ance of the payments evidenced by these receipts; be- 
cause they were all made subsequent to the appearance 
term, and could only have been given in evidence under 
a plea puis darrein continuance, while the judgment was 
by default.—Franklin v. McGuire, 10 Ala. 560. More- 
over, the judgment concerns only a part of the purchase- 
money, while this suit seeks an account of the whole; 
and equity will not permit the defendant to shield him- 
self behind tle judgment from liability for. payments 
actually received.—Dart on Vendors,. 534; Coote on 
Mortgages, 604; 2 Hilliard on Mortgages, 113. The mis- 
take of the clerk, in the calculation of interest an the 
note,.is patent on the face of the judgment, and ought to 
be corrected.—20 Ala. 304; 19 Johns. 246. 


P. Haminton, contra.—1. The testimony of Lavisson is 
the only evidence on which the complainants.rely to show 
error in the account as stated under the directions of the 
chancellor; and that, it is submitted, is wholly insuffi- 
cient. Ile isa willing avitness, and represents himselt as 
a lawyer, employed to bring this suit; and his deposition 
isin his own handwriting. He does not prove payments 
within his knowledge, nor the handwriting of the receipts 
which he says he saw. The original receipts are not pro- 
7 nor is their loss sufficiently established. 

. The judgment is conclusive as to all payments al- 
go to have been made prior to its rendition, —Foster 
v. “Wood, 6 John, Ch. 90; Simpson v. Hart, 1 i. 98; 
Smith v. Lowry, 7b. 321; 2 Ala. 388. 

3. The complainants filed no exceptions to the report 
made by the master under the last order of reference; 
and they eannot now be heard to raise objections to the 
account as stated by him. 

4, If the chancellor erred in the matters of account, 
the complainants have not been thereby injured, since 
they were not entitled. to relief. . Bills for specific ‘per- 
formance are always addressed to the discretion of the 
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court.—6 John. Ch. 222. Here, the bill was filed twelve 
years after the contract was made, thfee years after the 
statute of limitations had barred a recovery on the notes, 
and five years after the defendant -had taken possession 
under his purchase at the tax-collector’s sale; and nearly 
every term of the coutraet appears to have been broken 
by the complainants’ ancestor. Under such eircumstan- 
ces, they have no claim to the favorable interposition of 
the court.—4 Porter, 307, 313, 384; 16° Ala. 451; 1 John. 
Ch. 370; 4 Sm.:& Mar. 694; 2 Story’s Equity, § 771. 

isnot; the bankruptcy of the eomplainants’ ancestor 
is a bar to:the relief sought by on (11 Ala. 1002; 12 ib. 
666; 3 McLean, 235; 2 Story, 360; 7 Blackf. 361; 5. Watts 
& 8. 9;) and the fact that they are 5 jnftita; against’ whom 
there is vo mutuality of remedy, is a sufficient reason for 
dismissing their. bill.—1 Madd. 12; 1. Seh. & Lef. 13, 20; 
4 Russell, 298; Story’s Eq. Pl. § § 394; 1 Dan.Ch. Pl. 87, 88. 


age J.—The bill in this ease was filed: by the heirs- 
at-law of a purehaser, against a vendor, to obtain specific 
performance of a contract of sale.of réal estate to their 
ancestor. The chancellor granted relief, but imposed on 
the complainants; as a condition precedent, the payment 
of a certain sam, alleged to be the unpaid balance of the 
purchase-money. From that decree the complainants 
have appealed, and assign as error ‘that the chancellor 
erred to their prejudice in laying down rules for the guid- 
ance of the register in taking the account. The assign- 
ments of error, in their direct ‘effect, can not and do not 
raise any point on the equity of complainants’ bill, 
the right of complainants to maintain this surt. It is 
contended, however, for appellée, that there is no equity 
in the bill of complainants; and consequently, that the 
decree of the chancellor should not be reversed, even if 
we sliould find that in the matter of the account the court 
had fallen into an error. 

This is not the first time we e have had occasion to con- 
sider this:question, although we have not, in terms, ex- 
pressed out opinion upon it. We will now proceed briefly 
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to do so, and to give a few of the reasons which induce 
us not to adopt the practice indicated. 

There is, in this.case, no assignmént of error, under 
which we could, with any propriety, dismiss the complain- 
ants’ bill. The complainants assign the errors, and, of 
course, do not aver-that they have no right to'relief. The 
most that we could do—and, as we understand it; the ap- 
pellee asks us to do no mgre—would be to affirm that the 
complainants had obtained greater relief than they were 
entitled to,and, on. that account, refuse to reverse the 
chancellor’sdecree. Refusing to reverse, the result would 
be an affirmance of the decree below. This, in mafiy cases, 
would operate avery great oppression. It would cut off 
all right of amendment, in cases in which, possibly, the 
very defect, on account of which we should refuse to re- 
verse, might be remedied in the court below. 

If the chancellor had decreed absolutely against the 
complainants below, andthe case had come,here by ap- 
peal, we would, in most eases, feel it our duty to inquire 
if the bill contain equity; and finding that it does not, to 
aflirm the ehancellor’s decree, although he may have 
rested his judgment on adifferent and insufficient reason. 
That would have presented the familar principle of a 
right judgment for a. wrong reason. 

Without intending, in this case, to intimate any opin- 
ion on the sufficieney of the bill of complainants, we feel 
it our duty, in the condition in which this case comes be- 
fore us, not to inquire into that question. The equity of 
the bill not being raised by any of the assignments of 
error, that question must remain res integra in this court. 

{2.] The question of the account is alone presented by 
the ussigninents of error. Itis objected for appellee, that 
this question can net be considered, because there were 
no exceptions filed to the report of the register.. The 
decretal order of reference defined with precision the rules 
by which the register was to. be governed in taking the 
account. One of those rules was, to reject, as not proved, 
all payments claimed on the second and third notes. The 
argument chiefly pressed in this court for complainants 
is, that large payments should have been allowed on the 
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second and third notes. It was not necessary to except 
to that part of the proceedings before the ragister, be- 
cause that officer conformed to the directions contained 
in the decree of the chancellor. - The error, if any, is 
patent on the fact of the decree, without resort to the 
report of the register. In such cases, exceptions to the 
report would be’ supererogatory. 

It is further urged for appellee, that the testimony in 
this case is insufficient toestablish, the payments claimed; 
and that, on this aecount, the deeree of the ch: incellor 
should be affirmed. This seems to be the ground on 
which the chancellor based his opinion. The proof of pay- 
ments, beyond those allowed, ‘rests mainly on the testi- 
mony of the witness Lavisson. The argument is, that 
the testimony of this witness is suspicions, and is insufli- 
cient to overturn the denials in. the answer. We hold, 
that this.evidenee is credible, and that it.does sufficiently 
prove the payments claimed, for the following reasons. 

[3.} The answer itself is not.-eatirely above criticism, 
and does not, when fairly construed, negative the pay- 
ments claimed, in such manner as to require two wit- 
nesses, or one with corroboration to overturn it. Its lan- 
guage is: “This respondent admits that, during his 
life-time, the said Bobe made payments of money to him 
at various times, on account of the purchase-money, the 
consideration for said land; the terms of which payments, 
and the amounts, this defendant cannot spécify, having 
kept'no copies of the receipts, or memorandum of pay- 
ments; but he does not admit the statement of moneys 
paid as charged in the bill.to be correct, but avers that the 
aggregate of said payments but little (if at all) exceeded the 
amount.of principal and interest due on the first of said 
notes, ‘and the additional one hundred and thirty dollars, 
which was to be a cash payment. It will be observed, 
that this language docs not deny that the payments ex- 
ceeded thé first, note and the additional $130. The aver- 
ment ts, that the excess of: those payments was little, if 
there was in fact any excess.*. What meaning the defend- 
ant attached to the expression “but ttle’, we have no 
meatis of ascertaining. Under the strictest rule, the an- 
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swer can not in regarded as a denial that the pay sist 
had exceeded the amount of the first note and interest, 
and the amount ef the after purchase, $130. 

It will be further observed, that the defendant states in 
his answer that he “kept no copies of receipts, or memo- 
randum of payments.” On page 42 of the record, in the 
proceedings before the register, are found what are styled, 
“Hntries from Stickney’s book.” In that book, as appears 
trom the entries, Bobe was debited with the amount of the 
first note, with ‘the additional purchase of two feet front, 
$932 50. Immediately under this he.is credited with 
“cash, as per receipt given to you,” of date 1887, the 
sev ial spms of $300, $100, $100, $5 50: “allowed 
you on above, interest, $20;” then added, “by cash, as 
per my reeeipt, $200”; footed up, $725. 50; subtracted, 
leaving $207 balance; and under this, in pencil, “settled 
above note.” It will thus be.seen, that Mr. Stickney had 
kept a memorandum of some of the payments. 

[4.] It is objected to the evidence of Lavissen, that no 
sutlicient predicate had been laid of the loss of the origi- 
nal bond and re¢eipts, to let in the secondary.evidenee of 
their contents. . We think the evidence of Lavisson aud 
Mr. Smoot is full to this point. 

We are asked to. disregard, the evidence of Lavisson. 
We find nothing in the body of the deposition to cause 
us to distrust it. On the contrary, it is strongly fortified 
by the following facts: First, The answer of Stickney 
admits, that the paper which he, Lavisson, produces as a 
copy of the title-bond, is a substantial copy, both in the 
body of it, and as to the note written thereon, evidencing 
the subsequent sale of two additional ‘feet front. Second, 
The copy-bond produced by uavisson describes these 
notes, corresponding precisely with the notes admitted 
by Stickney, and produced, in part, by him on the ‘refer- 
ence. , 7rd, One of the papers, a copy of which is fur- 
nished by Lavisson, as taken by him from the original in 
the custody of the assignee in baukrupte) y, is in-the fol- 
lowing form: ‘Mr. Thos. Bobe ‘has. paid, including inter- 
est en the same, for account of his first note, five hundred 
and twenty-five dollars and fifty cents, the same being 
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ndorsed on the back ‘of said note, 14th June, 1837, 
(signed)'Henry Stickney.” Recurring again to the “entries 
from Stickney’s book”, copied in thé record, we find the 
following : 


“1837. . ' Cr. 
By cash, per receipt given to you ....,.....eeeeeeee 8300. 00 
Pe a eo ME cevanbons services, 100 00 
er ws as 1M Souder + labo . 100 00 
ie % i Rites. Go a 
“« “allowed you on above, interest ............. 20 00 


Add those sums together, and they produce $525 50, the 
amount-of the receipt copied above.” Immediately below 
the sums stated above, also of date in 1837, is, another 
credit of $200, “as per my receipt.” Looking into the 
deposition of Mr. Lavisson, we: fimd but one other copy 
receipt bearing date in 183T, which is for $200, dated De- 
cember, 13th. These corroborations, im our judgment, 
fully support the testimony of the witness Lavisson ; 
and we feel no hesitation in holding the facts he testifies 
to to be fully proved. 

[5«] The state of the proof in this case renders it neecs- 
sary that we should lay down certain rules for the ap- 
plication of the payments made by:Mr. Bobe. The first 
note was clearly paid in full, and we need:give it no con- 
sideration, as none of the payments hereafter eonsidered 
were or should have been applied to that note. It had 
been, before that time, fully paid. The second note ma- 
tured Noy. 26, 1838; was put in suit, and reduced to 
judgment, March‘6th, 1840, for full amount and interest. 

This judgment is conclusive evidence between the parties, 
that the amount for which it was rendered was then and 
there due and owing from Bobe to Stickney. The third note 
matured Nov. 26th, 1889, and was never sued on. Cer- 
tain. payments were made by Bobe, between the time 
when the second note matured, and the time when that 
note was reduced..to judgment. These payments are: 
April 16, 1839, $500; June 22, 1839, $200; Nov. 1, 1839, 

$50; Nov. 26, 1839, $100. Of these'sums, the payment 
of June 22, 18389—$200—was applied to the second note, 
as is shown by the face of the receipt. This payment, 
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then, was lost to Mr. Bobe, by his failing to make defense 
when sued on that note:—Mervine v. Parker, 18 Ala. 
241; Shep. Digest, 666, §§ 42, 46, 51, 44. 

[6.] The following are, rules for the application of pay- 
ments, when the same debtor .owes the same creditor 
more debts.than one: Ist, the debtor, making payment, 
has the paramount right to direct and determine on which 
debt the payment shall be applied ; 2d, the debtor failing 
to give direction, the ereditor may then elect .on which 
debt, then due in the same right, the payment. shall be 
applied; but he cannot prefer.a debt not.due, to the ex- 
clusion of one due r over due. The election need not 
be shown by positive proof; it may be proved by circum- 
stances. 3d, No direction or election, either by debtor or 
ereditor,. being shown by the proof, or deducible from the 
circumstances, the Jaw, on,certain rules of its own, not 
necessary to be here considered, makes the application. 
Callahan v. Boazman, 21 Ala. 246; McDonnell v. Branch 
Bank, 20 Ala. 313; Harrison y. Johnston, 27 Ala. 445; 
2 Parsons on Contr. 140-7; 2 Story on Contr. §§ 878 to 
880; Clayton’s ease, 1 Mer. 607-8; Gwynn v. Whitaker, 
1 Harris & Johns. 751; Jones v. U. 8., 7 How. (U. S.) 
681; P. M. Gen. v. Furber, 4 Mass. 833; U. 8. v. Ward- 
well, 5. Mass. 82; U.S. v; Bradbury, Daveis, 146; Boden- 
ham v. Purchas, 2 B. & Ald. 39. We feel safe, however, 
in holding, that when,the law must be appealed to for 
the rule of application, unaided by facts or circumstances 
tending to show an application either by the debtor or 
ereditor, the payment must be applied to a debt due, in 
preference to one not then due. 

There is no proof in this record which tends to show 
that Mr. Bobe, the debtor, gave any direction asto the ap- 
plication of the following payments: $500, April 16,1839; 
$50, Nov..1, 1839; and $100, Noy. 26, 1839. As to the 
payments of $500 and $50, whether we regard the elec- 
tion as made by the creditor or the law, the result is the 
same. They were pajd before the maturity of the third 
note; and therefore, neither the election of the creditor, 
nor the intendment of the law, could apply them to the 
note not then due. They were payments on the second 
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note; and not being used in defense to the suit on that 
note, they are lost to the complainants. . 

[7.] As to thé payment of.$100, on 26th Nov. 1839, we 
think a different rule must govern. That payment was 
made on the very day on which the third’ note matured. 
The creditor having the right to make the application of 
that sum, we'think that, by taking judgment on the sec- 
ond note, for the full amount for which it called, he fur- 
nishes evidence that he had elected to plaee that payment 
on the third note. 

The other payments—viz., March 17, 1840, $200; May 
7, 1840, $150; Aug. 11, 1840, $100; March 15, 1841, $100; 
were all made after the judgment was recovered. These 
suns, together with the payment of $100 on 26th Nov. 
1859—making $650—should be allowed to the ecomplain- 
ants, as of the dates when they were severally madeé. 

This result renders a re-statement of the account 
necessary. 





Decree of the chancéllor reversed, and cause remanded. 





RILEY vs. RILEY. 
' {APPLICATION FOR PROBATE OF WILL] 


lL. Charge referring legal question to jury.—lt is the duty of the court 
to determine what facts are necessary to establish the legal signing 
and, attestation of a will;, consequently, a charge is erroneous 
which refers the decision of that question to the jury. 

°, What is sufficient signing of will_—Under the statuté of this State, 

(Cotle, ?1611,) the testator’s name may be signed. for him by 

anoilier person, in his presence, and by ‘his direction; and such 

signing may be made for him by one of the subscribing witnesses 
to the will. , ; 

Wihat is sufficient attestation.—But one of ‘the subscribing witnesses 
cannot sign the name of another subscribing witness, when the 
latter is able to write, and does not physically participate in the 
act of signing. 


Co 
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APPEAL from the Probate Court of Monroe. 





In the matter of the last will and testament of William 
M. Riley, deceased, which was propounded for probate by 
Mrs. Ann, Riley, the decedent’s widow, and which, as 
copied in the bill of exceptions, was in the following 
words: 


“Wm. M. Riley’s will, Sept. 11, 1859. I want T. A. 
Nettles to have the two black mules, Jim and Dick, and 
two hundred acres of the best land that I have got. . And 
I want Martha O. Nettles to have the boy Lewis, and 
the jilie Jane. And I want my wife, Ann Riley, to have 
all the balance of my property, both personal and _ eal. 
Written by T. J. Robbins, in presénce of Miss Martha 
O. Nettles and Mrs. Ann Riley. 

And Wm. M. Riley, T. J. Roppins, witness. 

By request of the above, W. M. Riuey.” 


Thonras M. Riley and John Riley, as heirs-at-law and 
distributees of the decedent, filed the following objections 
to the probate of this paper: “1st, that’ said pretended 
will was not duly executed according to law; 2d, that the 
same was not executed according to section 1611 of the 
Code; 8d, that the same was not signed by said W.. M. 
Riley, or by any other person’ for him, in his presence, 
and by his direction ; 4th, that the same was not attested 
by two witnesses, who subscribed their names thereto in 
the presence of the said W. M. Riley, as required by sec- 
tion 1611 of the Code; and, 5th, that said W. M. Riley 
was of unsound mind, and had not capacity to make a 
will, at the time said instrument purports to have been 
executed,” 

“Qn the trial of the issue joined gn these objections,” 
as the bill of exceptions states, “the proponent offered 
T. J. Robbins asa witness, who testified, that he wrote 
the instrument propounded for probate, at the request of 
said W. M. Riley, and subscribed said Riley’s‘name to it 
as testator, at’ his request, in his presence, and by his 
direction; that he also wrote the name of Martha Q. 
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Nettles as a subscribing witness thereto, at the request 
of said Riley; that said Martha O. Nettles was present at 
the time, and did not object to his writing her name, but 
assented and agreed thereto; that said Riley requested 
him to write the name of said Martha O. Nettles asa 
witness to said instrument, saying that he (witness) could 
write better than she could; that said Martha O. Nettles 
could read and write very well,—perhaps, better than 
himself; that healso subscribed his own name as a wit- 
ness to said instrument; that said instrument was written 
and made on Sunday, the 11th September, 1859; that 
said Riley was then sober, and, in witness’ opinion, of 
sound mind; and that he (witness) subscribed his own’ 
name as.a witnéss to said will, and also the’name of said 
Martha O. Nettles, in the presetice, and at the request of 
the said testator. The proponent then offered said Mar- 
tha O. Nettles as a witness, who testified, that she was 
present when said instrument was written; that said 
Robbins wrote the whole instrument, together with her 
name as a subscribing: witness, in her presence, at’ the re- 
quest of said Riley, and in his presence; that she did not 
object to her name being so written, but assented and 
agreed thereto; and that she could read and write very 
well, but did not write her name as a witness to said in- 
strument, or make her mark thereto. The proponent 
then offered evidence tending to show, that said Riley was 
competent to make a will, and, at various times, had made 
declarations of his intention to dispose of his property in 
a@ manner similar to the disposition made in said paper 
propounded for probate. The contestants objected to this 
evidence going to the jury, wntil the said. paper pros 
pounded for probate was in evidence before them; the 
court overruled their objection, and they excepted. The 
_ proponent then offered said paper in evidence before the 
jury, as the last will and testament of ‘said Riley, without 
further proof of its execution or attestation; to which 
the contestants objected, on the ground that it was not 
shown to be attested by two witnesses as required by the 
statute. - The court overruled their objection, and allowed 
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said paper to go to the jury; and the contestants ex- 
cepted. a 

“This being all the evidence, the court read to the 
jury section 1611 of the Code, and instructed them, that 
it was for them to determine-from that section, from the 
evidence before them, from the authorities read, and from 
the charge of the court, whether or not the paper offered 
for probate was executed, attested and subscribed accord- 
ing td said section. ‘To this charge the contestants ex- 
cepted, and then requested the court to instruct-the jury, 
that unless they believed from the evidence that the paper 
offered for probate was signed by the testator, or by some 
one for him, in_ his presence, and by his direction, and 
was also attested by two witnesses, who.subsecribed their 
names thereto as witnesses, they must find for the con- 
testants. The court refused this charge, and the contest- 
ants excepted.” 

The rulings of the court on the evidence, the charge 
given, and tlie refusal of the charge asked, are now as- 
signed as error. 


J. W. Posry, for appellant, ‘cited Lewis v. Lewis, 
13 Barb. 17;- Horton v. Johnson, 18 Geo. 396; Campbell 
v. Logan, 2 Bradford’s Surrogate Rep. 96; 3 ib. 227; 
13 Iredell, 260. | 


S. J. Cummine, contra, cited Armstrong v. Armstrong, 
29 Ala. 638; 1 Wms. Exrs. 70; 2 Curteis, 330; 6 °Grat- 
tan, 57; 16 B. Monroe, 102; 38 Ad. & E}. (N. 8S.) 117; 
1 Lomax on Exrs. 60-61. . 


R. W. WALKER, J.—1. The decree in this case mast 
be reversed. It was for the court to determine what facts 
were necessary to. establish the signing and attestation of 
the will, within the meaning of the Code. But the effect 
of the charge given was to refer the decision of this legal 
question to the jury.—Thomason y. Odum, 31 Ala. 108 ; 
Wright v. Bolling, 27 Ala. 259. 

As, however, the main questions presented by the 
record will doubtless arise on another trial in the probate 
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court, we deem it proper to express our views in regard.to 
them at this time: 

2.] In order to constitute.a valid signing of a will by the 
testator, it is not essential that he should write his own 
name. The statute expressly allows the will to be signed 
by another for him; and his name, when written by 
another for him, in his presenge, and by his direction, will 
have the same effect as if written by himself.—Armstrong 
v. Armstrong, 29.Ala. 541; 1 Wms. Exrs.. 69; Code, 
§161i. Andthough Lord Sugden has expressed a con- 
trary opinion, it seems to be settled, that such signing for 
the testator may be made by a person who is one of the 
subscribing witnesses to the will.—ZJn re Baily, 1 Curteis, 
914; Smith v. Harris, 1 Robertson’s Eecl. it, 262; 1 Wms.’ 
Exrs. 69-70. 

[3.] The statute requires the will to be “ attested by at 
least tivo witnesses, who must subscribe their names 
thereto in the presence of the testator.”—Code, §1611. 
The questions we are called upon to decide, are, whether 
the signature of the witness may be made by another person 
for him; and if so, whether one witness can subscribe for 
another witness, who is himself well able to write. While 
the statute provides, that the will may be signed by “the 
testator, or some person in his presence, and by his direc- 
tion,” the provision in respect to the attesting wituesses 
is, that they “must subscribe their names thereto in the 
presence of the testator.’ Thére is certainly much force 
in the suggestion, that the express allowance of the alter- 
native in one case, with the absence of such allowance in 
the other, raises a strong inference that the legislature 
meant to require the actual, personal signature of each 
Witness. 

The English statute of frauds (29th Car. IL.) required, 
that the will should be “attested and subscribed, in the 
presence of the devisor, by three or four witnesses.” 
1 Jarman on Wills, 112. We have-not been able to find 
any English case, in which it was held, that the signature 
by another person for a witness is a sufficient subscrip- 
tion by the latter, unless the facts showed a physical par- 
ticipation in the act of signing his name. In Harrison 
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v. Elvin, 3 Ad. & Ell. (N. 8.) 117, the witness whose name 
was written, and who was himself unable.to write, held 
the pen, while the other witness guided his ‘hand; and 
this was held a valid subscription. See also, to the same 
effect, Campbell v. Logan, 2 Bradford’s Surr..R. 96-7. 

On the other hand, it seems to be settled in the ecclesi- 
astical courts in England, that one of the attesting wit- 
nesses cannot subscribe for another. In Jnre White, be- 
fore the prerogative court, (7 Jurist, 1045,) the will was 
written for the deceased by a Mr. Culverhouse, and was 
signed by the deceased, in the presence of Mr. and Mrs. 
Culverhouse, both being present at the same time; Mr. 
Culverhouse subscribed. his name as a witness, in the 
presence of the testator and his own wife, and also sub- 
scribed the name of his wife as the second witness. Dr. 
Haggard moved. for probate, and submitted, that the rule 
“qui facit.per alium, facit per se,” applied. Sir H. Jenner 
Fust, in passing upon the motion, said: ‘It is impossible 
to grant probate of this paper. Why did not Mrs. Culver- 
house make her mark at the foot of the will? Motion 
rejected.” We have no access to the volume in which 
the case just cited is reported, and find the foregoing 
statement of it in Horton v. Johnson, 18 Geo. 897. . The 
same case is referred to in Campbell v. Logan, 2 Bradf. 
Surr. R. 26, where it is citéd from 2 Notes of Cases, 461. 
It is there said by the surrogate, that “the judge put the 
decision on the ground, that the statute did not author- 
ize any person to subscribe the witnesses’ names—that 
the act required both witnesses to subscribe, ‘either by 
signature of mark.’”’ See, also, 1 Lomax Exrs. 88; 
1 Wms. Exrs. p. 79, note (d.) 

The point is decided in the same way in Jn re Hannah 
Cope, 2 Rob., 835. In that case, a testatrix, having signed 
her will, desired M. C. and E. T. to attest; but, as E. T. 
could not write, the testatrix desired J. J. C., who was 
also present, to write the name of E. T., which J. J. C. 
did, but did not sign his owa ‘name; /eld, that the paper 
was not entitled to probate, as E. T. might have made 
bis mark, and that a desire that another should sign could 
not be construed to be a subscription by E. T. 
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So it has been held, that the acknowledgment by a 
witness of a signature previously made, is nota subscrip- 
tion within the meaning of the statute.—Playre v. Scriv- 
en, 1 Robertson’s Eccl. R. 774. In that case, an attesting 
witness, on the re-execution of the will, traced over his 
previous signature with a dry pen; and he was held not 
to have subscribed, but only to have acknowledged his sig- 
nature, which was not sufficient. Sir Il. Jenner Fust 
said: “The witmesses are to subscribe; in other words, 
they are required, I conceive, to do an act which shall be 
apparent on the face of the will.” To subseribe, is detined 
to be, “to set one’s hand to a writing,” (Pridgen. v. 
Pridgen, 13 Ired. 260,) and this the act requires the wit- 
nesses to do. 

The rule adopted in the English cases, cited above, that 
one witness cannot subscribe for another, unless the latter 
makes his mark to his name as written, or otherwise 
physically partakes in the act of subscription, is approved 
of in Campbell v. Logan, (2 Bradf. Surr. R. 96-7,) and 
in Meehan v. Rourke, (i. 392.) In the former case, the 
surrogate said: “There ‘is nothing in the statute, author- 
izing one witness to sign the name of another witness.” 
But he conceded, that where the facts show a, physigal 
participation of the witness in the act of signing his 
name, this is a sufficient compliance with the statute. In 
Meehan v., Rourke, supra, it is said: “Fhe statute of 
1 Vic. c. 26 requires the witnesses to ‘attest’ and ‘sub- 
scribe’ the will; and this, it has been decided, may be 
done by signature or mark; but the witness must, in 
either case, partake in the physical act of subscribing.” 

The English rule has also been followed by the supreme 
court of Georgia. Where a will was subscribed in the 
presence of, the testator, by two witnesses, each for him- 
self, and one of them for a third person, all being present 
at the same time, it was held, that this was an insufficient 
attestation under the statute. of frauds. The third wit- 
ness, who could not write, should have made his mark. 
Horton v. Johnson, 18 Geo. 396. . See, further, Dayton on 
Surrogates, 99-101, and notes. 

A different rule has been adopted in Virginia and Ken- 
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tucky. In both of those States, it is held, that where the 
name of one witness is signed by another, at the request 
of the former, this is a valid subscription, although the 
witness whose name is thus signed does not make a mark, 
or otherwise partake in the act of signature.—Upchurch 
v. Upcharch, 16 B. Monroe, 1023} Jesse v. Parker, 6 Gratt. 
57. In this latter case, the sateen was held good, 

although it was shown that the witness whose name was 
signed by another was able to write. 

“Without now saying whether an actual phy sical par- 
ticipation of the witness in the act of signing is, in all 
cases, essential to a valid subscription of his name, we are 
not willing to go so faras to hold, that one subscribing 
witness may sign for another, who is himself wel. able to 
write, and who does not in any way join in the physical 
act of subscription. Whatever. may be the rule in refer- 
ence to witnesses who are not able to write, we think, 
that where a witness is himself well able to write, the 
subscription of his name by another subscribing witness 
ought not to be deemed a compliance with the statute. 

The evidence set out in the record shows, that the will 
was written and signed for the testator by. one Robbins, 
who subscribed his own name as a witness, and also the 
name of the other witness; the latter not partaking, oth- 
erwise than by a simple assent, in the act of signature, 
although she “ could read and write very well; perhaps, 
better than Robbins himself.’ To hold that these facts 
amounted to a valid execution and attestation of the will, 
would certainly weaken the safeguards against frauds and 
forgeries, which it was the purpose of the statute to pro- 
vide. It is manifest that the signatures of the witnesses, 
written by themselves, furnish a reliable foundation for 
those legal presumptions in favor of the due exeeution of 
a will, which arise upon proof of the handwriting of the 
Witnesses, when they are dead or out of the State. We 
think we consult sound public policy in deciding, that one 
of the subscribing witnesses to a will cannot sign the 
name of another who is himself well able to write, and 
who does not physically participate in the act of signing. 

Decree reversed, and cause remanded. 
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THOMPSON vs. MARSHALL. 


[BILL IN EQUITY FOR REFOTMATION OF CONTRACT. | 


1. Insufficient attestation of instrument sought tobe reformed.—It is no 
objection to the reformation of a conveyance, embracing both real 
and personal property, that it is not attested in such manner as is 
necessary to pass the title to the realty. 

2. Laches—The lapse of three years, between the discovery of the 
mistake and the filing of the bill to carrect it, does not show such 
laches as will deprive the party of the right to relief, when it 
appears that the defendant was insolvent, and that the plaintiff 
made repeated efforts to have the mistake corrected without the 
expense of a lawsuit. 

. Maintenance-—A contract, by which one of the defendants to a 

pending chancery suit, haying a common interest with the other 

defendants in resisting the relief sought, purchases from the 
others their interest in the property in litigation, with ‘the hires, 

rents and damages” which may accrue in the suit, and assumes a 

liability for their share of the costs and expenses of the suit, is 

Ef not obnoxious te the charge of maintenance. 

4, Adverse possession—The validity of a conveyance, inter partes, not 
being affected by the fact that the property was adversely held at 
the time of the execution of the instrument, such adverse posses- 
sion constitutes no objection to the reformation of the instrument 
in equity. ; 

5. Statute of frauds—The fact that a contract in writing, signed by 
only one of the parties, contains stipulations to be performed by 
the other which are within the statute of frauds, will not prevent 
a reformation of the instrument in equity at the suit of the latter. 

6. Execution and mutuality ef contract—An instrument in writing, in 
form a deed, which, after reciting the terms of a contract, whereby 
the grantor agreed to sell and transfer to the grantee his interest 
in certain real and personal property then in litigation, conveys 

Bf the property by proper words, becomes binding on the grantor 

when signed, sealed and delivered by him, and does not require 

to be executed by the grantee, although it recites the stipulations 
of the contract to be performed by him. 


fle) 


AppraL from the Chancery Court of Choctaw. 
Heard before the Hon. WavE Keyes. 


Tue bill in this case was filed, on the-29th December, 
1857, by Matthew A. Marshall, against John B. Thomp- 
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son and James H. Thompson ;.and sought the reforma- 
tion of a contract between. the parties, syhi¢h is, herein- 
after set.oyt It alleged,.in substance, that on the 12th 
June,,1847, James. Thompson conveyed by deed . certain 
real and personal-«property to Johu: B.- Thompson: and 
William H. Thompson, his. sons, taking their notes for 
the purchase-money, 1 with a. deed of trust on the property 
to secure their, pay ment; that on the 21st September, 
1847, said John B. and William U1. Thompson conyey ed 
the same property by deed to, James I. (son of said John 
B.).and William W, (sox of said William HH.) Thompson, 
and took their. two promissory notes, for $5,000 each, for 
the purchase-money ; that this ‘latter sale was not bona 
fide, and was, wholly abandoned by-all the parties long 
before the Ist January, 1854; that on the 9th November, 
1847, said James Thompson, filed.a bill i In equity against 
said. John, B,: and William U1. Thompson, with, others, 
for the purpose.o setting aside. and rescinding the said 
sale and conveyance of the 12th June, 1847 ;, that while 
the suit was still pending, ciaemieleat t ranosed to said 
John B. Thompson “to give him $2,000 for his rights and 
interest in the property involyed in said suit, and in any 
claim or. demand whigh might result from the decision 
of said suit, in the ev ent that. the same should be decided 
in favor of the defendants thereto, and pay half the 
amount that should ultimately be found due on the notes 
executed’ by .him .and, the said William H. to the. said 
James Thompsan;’” that this proposition was accepted 
by said Thompson, and an, attorney was selected, to draw 
up the contract; that the instrument drawn up by the 
attorney, which was executed by the, said Jobn BL. and 
James H. Thompson on the 28d January, 1854, and 
which was made an exhibit to the bill, instead of bind- 
ing the complainant to pay one-half the amount that 
might ultimately be found due onethe notes executed by 
said John B, and William H. to James Thompson, 
proyided,, by, mistake, that he should pay one-half of the 
two notes executed by the said James H. and William 
W. to the. said John, B. and William H. Thompson ; 
that this mistake was discovered by the complainant in 
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May, 1854; that he made immediate application to the 
defendants to have it correoted,’but they refused, to cor- 
rect it: and that.John’B. Thompson being insolvent, 
complainant delayed filing a bill in chancery for the cor- 
rection.of the mistake, because he*desired to. avoid the 
costs and expenses of ‘the suit, until the ‘defendant’s re- 
peated refusals to correct the mistake left him no other 
alternative. The prayer of the bill was fora reformation 
of the instrument, and for general relief. - ° 
The instrument sought to be teformed is as follows: 
“State of Alabama, ) Know all men by these presents, 
Sumter ‘county. bikes whereas,” &c., (reciting. the 
conveyance by James Thompson to John B. and William 
H. Thompson, the conveyance by said John B. and 
William H. to said James H: and William W: Thomp- 
son, the institution of the suit by said James Thompson 
for the purpose of rescinding the conveyance first referred 
to, to which suit. said Matthew Marshall is made a par- 
ty defendant, and which is still pending ;”) “and where- 
as the said John B. and James H. Thompson have agreed 
to sell and convey to-said:-Matthew A. ‘Marshall the 
rights, interests, claims and demands, which they jointly 
haye, and each or either of them severally has, in and.to 
the property, real and personal, embraced and included 
in said deeds, and appertaining to, or arising from or 
ont of said conveyances, with all the rights, interests, 
claims aud demands, which apperttain to them and each 
of them, or which may result to them or-each of them, 
jointly or severally, from a successful termination of said 
chancery ‘suit in their favor, in consideration that said 
Marshall will pay the one-half part of two ‘notes executed 
by said James H.'and William W. Thompson, for $5,000 
each, (one of which was made payable on the Ist Janua- 
ry, 1854, and the other on the Ist January, 1855, with 
interest from the 1st* January, 1852; and which said 
notes were given by them in consideration of the proper- 
ty conveyed by said John B. and, William: H. to said 
James H. and William W. Thompson, by said deed da- 
ted the 18th September, 1847, as by reference to said 
deed will more fully appear,) and will also pay to said 
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John B. Thompson the further sum of -$2,000:. Now 
therefore these presents witness, that for and in consider- 
ation of the sum of $5,000, together with the interest 
on $2, 500 from the 1st lanvies, 1851, and interest on 
$5,500 from the Ist January, 1852, to HA by said Marshall 
paid on the notes hereinbefore referred to, so as to pay 
and discharge the one-half part of said notes, and the 
further sum of $2 ,000, to be paid by said Marshall to 
said John B, "hice, —we, the said John B. Thompson 
and James ‘II:, . Thompson, Save hargained and sold, and, 
by these pfesents, do give, grant, bargain, sell, convey, 
set over and confirm, unto the said Matthew A: Marshall, 
his heirs and assigns, all the right, title, interest, claim 
and demand, which we joimtly have, and which each or 
either of us severally hath, in and to the-following de- 
scribed lands;” (describing them ;) “and also all the right, 
title, interest, claim and demand, which we jointly have, 
and which each or either of us severally hath, in and to 
the aforesaid slaves; and also all..the right, title, interest 
and claim, which we jointly have, and which each or 
either of us severally hath, in and to the increase of: the 
females of said slaves, which have happened since the 
making of the aforesaid bill of sale and deed, or which 
may’ hereafter happen ; and also all the right, title, inter- 
est and claim, which we jointly have, and which each or 
either of us severally hath, in and to the personal proper- 
ty, of every description whatsoever, consisting of horses, 
mules, cattle and hogs, and all other property embraced 
in vaid deeds; and also all the rights, claims and demands, 
which we jointly have‘ or may have, or each or either of 
us hath or may have, to hires, rents arid damages, agaitist 
any, every and all persons, in the event of the termina- 
tion of said chancery suit in favor of the defendants there- 
to; to have and to hold unto the’said Matthew A. Mar- 
shall, and .fo his heirs and assigns, all the rights, titles, 
interests, claims and demands, both at law and in equity, 
which we can or may have jointly, and which each or 
either of us can or may have severally, in and to said 
real aud personal property, under and by virtue of said 
bill of sale and deeds, or in any or either of them, or 
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which have accrued to usor cither of ‘us in respect. to 
said property in any way whatsoever, as algo all the 
rights, , claims and demands to ents, hires .and di images, 
which have .ar may accrue to us or either of us. in said 
chancery , suit, unto the said Marshall, his .heirs and as- 
signs, to his shel their nse and bahoot forever ; and all 
such right, titlé, interest, claim ‘and demand, in and ‘to 
said real and personal property, as we jointly have, and 
as each of us severally hath, we do’ promise, covenant 
and agree with, the said Marshall, that we will, and that 
our heirs, éxecutors and aduathitdtralabs shall, forever war- 
rant and defend anto the said Marshall, ' his heirs and 
assigns! It is understood’ and ‘agreed, by and between 
the parties to tHese presents, that if the said chancery 
suit shall be ‘finally decided aind determined against the 
defendants thereto, then, and in that event, the bargain 
and sale hereinbefore stated shall’ be Uf none effect, the 
said Marshal! shall not be bound, to pay the consideration 
hereinbefore mentioned, or any part thereof, and this in- 
strument and conveyance shall thénceforth be inoperative 
and void. Witnéss our hands dnd seals, this 23d Janua- 
ry, 1854. 7 
Janis Il. Tuomrson, [seal.] 
Joun B. Tuomrsoy,, [seal.]” 


The defendants filed separate answers; denying the 
existence of the alleged mistake; insisting that the con- 
veyanee, a reformation of which was sought by the bill, 
was incomplete and ineffectual, was champertous, was 
within the statute of frauds, ‘and was inoperative and 
void, because the property embraced in it was, at the 
time of its execution, in the adverse possession of a third 
petson ; and demurring to the bill, for want of equity. 

On final hearing, on pleadings and proof, the clianeel- 
lor overriited, the demurrer, and ‘rendered adeeree for 
the complainant; ; and’ his‘deeree is now assigued as error. 


Wn. Bovtes, with J. L. Surrm} for appellant.—1: The 
instriment sought to be reformed. is incom slete and in- 
effectual, Decanse signed by only one of the parties to 
the contract. Not béing ‘exeeuted by the complainant, 
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and therefore not piling biin, it is Ww anting in 1 that n mu- 
tuality and reciprocity which are rlecessary to constitute 
a valid éotitract.—Chitty, on Contracts, 11, 15, 16, 350; 

2 Johns. 191; 27 Ala. 629; 30 Ala. 366; £3 Ala. 835 ; 
TO AME SIO) ee Fer e oh es , 

2. As a conveyance of the land, said instroment is void 
and inoperativé, beeatse ‘neither attested* by a witness, 
nor acknowledged by theparty signing it-—Code, § §§1266- 
67. The contract being entire; if part of it is inopera- 
tive, no part ean stanid.—Chitty on Contracts, 272, note 1; 
15 Pick. 159; 5 Cowen; 162; 30-Ala. 679. 

8. ‘The eontract is void ander the statute of frauds, as 
tothe complainant, because there was.no writing Signed 
by him, nor was any part of ‘the purchase-money paid, 
nor was he put in possession of the’ property.—Code, 
$ 1551; Ghitty on Contracts, 340, 352; 6 Kast, -307; 
11 Hast, 142, note. Not-being binding on the complain- 
ant, he earnnot efiforce it against the defendant. —Authori- 
ties cited In tst paragraply, supra.. 

4, At ‘the'time the eontract was entered ‘into, the 
property was in the adverse possession of # third pers6n; 
conséquently,‘thee'sale is void.—5 Mass. 236; 11 Mass. 
5543 3 Mass. 573; 2 ILow. (Miss.) 347; 5 Peters, 436; 
8 Johns. 1203.1 N..C.- Rep. 114; 4 Kent’s Com. 446; 
3 John Gh.,101; 24 Wendell, 587; 1 Peters’’C. ©. 49; 
1‘Munford, 162; °2 Bacon’s Abr. 186; The deed being 
voit on this account, 10 vét ‘done andér'it'can render it 
_= —2 Parsons on Contracts, 264, and cases there cited. 

- The contract is void for ¢ hamperty Poe v. Daviss 
29 sins: 633; 18'Vesey/427; 3 Vesey, 493; T Bing: 378; 
3 Sandf. 429,.and ‘cases there cited. That parol avidends - 
was ‘adrhissible, to prove the compli linant’s promise ‘to 
pay the costs of the suit, see 4 J.J. Mar. 121 34 MeLean, 
eS . . | 

. The complainant admits his discovery of the alleged 
alin more than three years ‘before the’ filing’ of the 
bill, and shows no excuse for his unnecessary delay. 


\ 


T. Reavis, conhta.—1. The lapse of three years after 
the discovery of the mistake, before the filing of the bill 
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to correct it, is not wnreasonable in itself, nor: sufficient 
to bar the right,to relief on the ground of laches. If it 
were, however, the delay inthis case is satisfactorily ex- 
plained by the defendant’s insolvency, and the complain- 
ant’s repeated efforts to get the mistake corrected without 
si expense of a chancery suit. 

2. If the deed be void as to the land, for want of attes- 
tation, that would be no objection to having the mistake 
corrected,:so as to relieve Marshall from paying the 
wrong note. So far as the title to the personal-property 
is concerned, a witness to the deed was not required ; nor 
was a witness necessary, at common law, to a deed for 
land.—2 Bla. Com. 307, note 18. The Code directs the 
attestation of a witness, but does not declare the deed 
~ for want of it, | 

3. Marshall accepted the deed, although -he did not 
sign it, and thereby bound himself to petformance; and 
haxivg performed all the stipulations on his- part, and 
that performance having been accepted by Thompson, 
the coutract was binding on the latter. These rules apply 
as well to the.statute of frauds as to mutuality.—Phelps 
vy. Townsend, 8 Pick. 302; Wardens v. Robertson, 
5 Man. & Gr. 131, mar.; Wetumpka Railroad Co. v. Hill, 
7 Ala. 772; 1 Parsons on Contracts, 376. 

4. The sandienl is not obnoxious to.the charge of main- 
tenance. The complainant was'a party to the chancery 
suit, and had a legal interest in defending it; consequent- 
ly, he had a right to purchase the interest of a co-defend- 
ant.—Thalhimer v. Brinkerhoof, 8 Cowen, 623; McGall 
v. Capehart, 20 Ala. 521. A contract for the purchase 
of property which is in litigation is valid, nee the 
purchaser does not undettake to pay any costs.—2 Story’s 
Equity, §§ 1048 a, 1050; 4 Durn. & Kast, 340; 5 Bing. 309; 
Camp v. Forrest, 13 Ala. 119; 3 Cowen, 623. The writ- 
ten contract contains no stipulation for the payment of 
costs, and parol evidence could. not be received to add 
that stipulation, to it. 


5. The facts do not sustain the defense of adverse pos- 


session. It appears that James Thompson, the plaintiff 
in the chancery suit, had obtained a writ of seizure, under 








SNS Sha Nig > aoe ea 


TA 


iv 
4 











JUNE TERM, 1860. 511 





Thompson v. Marshall. 





which the possession of the property was restored to him, 
and had given bond to have it forthcoming to abide the 
final determination of the suit ; and that he had conveyed 
it to the sureties on his bond, as an indemnity against 
their liability. On these facts, the property was in the 
custody of the law, and the doctrine of adverse possession 
does not apply.—Atwood v. Pierson, 9 Ala. 656; Jack- 
son v. Gewin, 9 Ala. 114.. Moreover, if there had been 
an adverse possession of the property, that would not 
affect the validity of the deed inter partes.—Harvey v. 
Carlisle; 23 Ala. 685;. Abernathy v. Boazman, 24 Ala. 189. 


A. J. WALKER, C. J.—We need not inquire, wheth- 
er, for the want of the attestation of.one witness, or an 
acknowledgment in pursuanee of the statute, the convey- 
ance to the appellee is ineffectual to pass the title to the 
real.estate described in it.—Code, §$§ 1266-1267. It em- 
braces personalty as well as realty, and its invalidity as 
to the realty would not impair the right to a reformation 
of the contract sought by the bill. , 

[2.] The eomplainant has not been guilty of such laches 
as to deprive him of the right to’ the relief prayed. 

[3.] The mistake alleged in the bill. is proved by the 
evidence. It is contended, however, that there can be no 
reformation of the contract, because it involves the offense 
of champerty, or maintenanee; The features of the con- 
tract referred to, as supporting the charge of maintenance, 
are, that the complainant became a purchaser, pending 
a suit to rescind the conveyanée under which his vendor 
held; that he takes a transfer, not only of the property | 
in litigation, but also of such “rents, hires and damages,” 
as might accrue in the suit for rescission ; and that, as 
shown by parol evidence, he assumed a liability for his 
vendor's share of the costs and expenses of the suit. 

The complainant in this case was a party to the suit 
for rescission. After the purchase of his vendor, and be- 
fore the commencement of" the suit to rescind the sale to 
his vendor, he bought the crop of cotton ‘upon the land 
sold tohis vendor; and one of the objects of the suit for 
rescission was, to charge the complainant in this: case, 
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Marshall, or account of the crop of. cotton. so, purchased 
by him. | Ife was charged in the bill to‘have taken the 
cotton with. notice of* the fraud,,upon which the prayer 
for relief was predicated. From these facts. it results, 
that Marshall; the complainant in this ease, had an inter- 
est vin the suit for a-rescission, ia common with his co- 
defendant, from whom he purchased pending tlre suit 
against them.'. He and his vendor had a community of 
interest in resisting the rescission sought, because fraud 
in the transfer to the latter, and a consequent right of re- 
scission, was alleged as the common cause of rehef against 
both. Because the complainant in this case was thus 
interested‘with his'vendor in the suit pending at.tlie time 
of his purchase, he is not chargeable with maintendnce. 

Maintenanee, of which champerty is a species, is said 
to signify * an untawful taking in hand or upholding of quar- 
rels yp ‘sides, to the disturbance or hinderattee of commoneright.” 
1 Itlawkins’ Pl. 454. It.is also said te be “an officious 
intermeddling in a suit that in no, way belongs to one, by main- 
taining or assisting either party; with money or -otherivise, to 
prosecute or defend it? —4 Bla. Com. 134./ .The gist of the 
offense is, that the intermeddling is wnlawful » that it is 
officious, ands in a suit. which no way belongs to the inter- 
meddler.. This essential element of the offense is absent 
here. The suit for rescission was:as‘well.the suit of ‘the 
complainant as. of his vendor, .. "Phe gnost efficient mode 
of protecting himself against a decree was td contest the: 
point upon which the Mability of his: ¢o-defendant, from 
whom he putehased, depéended.. The intermeddling of 
one with a suit, in. referencé to whieh-he oceupies such a 
relation, has never been. ¢onsidered officious, or wnlaw- 
ful; but has always; apon the -plainest dictates of reason 
and justice, -been ‘sanctioned, . Hawkins, in treating of 
the question, how-.far. aets of maintenance are justifiable 
in respect ofan interest-in the thing in variance, lays 
dowh the doctrine, that those who have cither-a-certain 
or a contingent .interest in dand, or who‘have a common 
interest’ with the party im the-same thing,.as mn a way, 
church-yard, or common, may intermeddle,.in suits per- 
taining to such matters—1i Hawkins’ Pl. 456, 457, 458. 
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Upon the same principle, which underlies the examples 
put by Hawking, it:hag been decided, that a second mort- 
gagee may lawfully. purchase the interest of a prior 
mortgagee, which was i litigation, and contract to in- 
demnify the latter against past and future costs, wliere 
the claim asserted against the prior mortgagee might 
affect the second mortgagee.—Hunter v. Daniel, 4 Hare, 
420. And it has,been decided, that where several pro- 
prietors of land in,a parish “have a common interest -in 
resisting a claim of tithes, asserted against tenants of the 
respective lands, one of them would not perpetrate the 
crime of maintenance, by assisting in suits brought to 
enforce the ¢laim,as to other lands than his ip-the parish. 
Findon v..Parker, 11 M. & W. 675. And in Massachu- 
setts it ha& been held, that where two persons had distinct 
rights to the exclusive enjoyment of a patent at different 
places, near cach other, a contract by ome to prosecute a 
suit for the infringement of the other’s exclusive right to 
the enjoyment of the patent in the particular locality, in 
consideration of one-half the recovery, was not champer- 
tous.—Call v. Calff, 13 Mete. 862. This last decision is 
put upon the ground, that as the two places were near 
each other, the unauthorized use of the patent in one 
pl ce would diminish the value and profits of the patent 
in the other; and that, therefore, each had an interest in 
preventing the infrinzement of the other’s right. The 
elementary writers upon equity‘also assert the principle, 
that the doctrine of champefty and maintenance can not 
be applied to one having an interest in the subject in 
dispute.— 2 Story’s. EqeJu. 1048 a; 2 Spence’s Eg. Jur. 
872. And this court itself, in MeCall v. Capehart & Har- 
bin, (20 Ala. 521,) has recognized and acted upon the 
same principle. 

_[4.] It is contended, that the property conveyed by 
the deed sought to ‘ reformed was adyersély held at 
the time of the conveyance. If: that be so, it makes no 
difference in this case; for the deed would, névertheleés, 
be valid inter partes—Harvey v. Carlisle, 23..Ala. 635; 
Abernathy v. Boazman, 24 Ala. 189. . 

[5.] If the complainant’s promise to discharge the du- 
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ties imposed upon him by the ‘contract specified in the 
instrument to be reformed is withih the statute of frauds, 
it would not, of itself, be a sufficient. reason for refusing 
to reform the instrument. The instrument itself-is in 
writing. If the complainant had refused to perform the 
contract on his part, there might be some reason for 
withholding the desired decree of reformation. But no 
reason for refusing the decree exists, when the complain- 
ant does not seem to have omitted the performance of 
any duty imposed upon him by the contract. 

[6.] We do not concur with the counsel for the appel- 
lant in the position, that the instrument described in the 
bill was incomplete until it,was executed by the com- 
plainaut. It was binding upon the defendants’ as soon 
as it was delivered. 

The decree of the chancellor is affirmed. 
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[INQUISITION OF LUNACY. | 


1. Form and sufficiency of verdiet.--It is the safer and more satisfactory 
ig practice to have the verdict in the very language of the statute, i 
(Code, %2753,) or its substance. ' ; 
2. Meaning of ron compos mentis,_—The term non compos mentis denotes 
neither mére mental weakness, nor a total deprivation or “destruc- 
tion of the intvilectual powers, but simply unsoundness of mind. 
3. Proof of unsoundness of mind.—The fact that a person makes one 
or more improvident bargains, or is generally unthrifty or unsuc- 
cessful in his business, does not, per se, prove him-to be non compos 
mentis ; but it is admissible evidence, in connection with facts and 
circumstances tending to show mental unsoundness. 
4. Opinion of witness on question of sanity.—On the question of sanity 
vel now, a witness who, though not a physician, has had an intimate 
acquaihtance with the party, may give his opinion, in connection 
with the facts on which it is based ; secus, as to one who has had a 
mere passing aequaintance, or brief and oceasional interviews on 
general or indifferent subjects. 
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5. Relevaney and admissibility of evidence on question of sanity—On the 
trial of an inquisition of lunacy, a witness cannot be asked, 
“whether his brother did not control the defendant and his busi- 
ness;” nor, “whether he is not going down hill generally ;” nor, 
“whethér his appearance was that of a man of sound or unsound 
mind ;” nor can he be allowed to state.“ the impression that the de- 
fendant made on his mind;” nor what the petitioner; who was 
the defendant’s brother, told him on different occasions about the 
defendant’s behavior. 

6. Opinion of physician—A practicing physician, who states that, 
“having been requested to examine the defendant, in order to 
test the ‘condition of his mind, he met and conversed wiih him, 
and noticed his general expression and appearance, but had formed 
no settled, opinion as to the depth of his mind,” may be Asked 
‘whether he discovered any evidence of unsoundness of mind, and 
may state his opinion on the question of sanity vel non. 

7. Cross-eramination of witness. -If a witness betrays bias, partiality, 
or corruption, the appellate court will lay down no rule as to the é 

4» questions which may be asked him on cross-examination: “that ' 

sf must be, in a great degree, left to the discretion of the presidiag 

judge.” 
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AppEAL from the Probate Court of Talladega. 







In the matter of Malcolm Carmichael,on the petition 
of his brother, Daniel Carmichael, to have him declared 
non compos mentis. 'The: principal matters here assigned 
as error are the several rulings of the court on the trial, 
which are thus stated in the bill of exceptions: 

“The petitioner introduced as a witness.one Geo. MeD. 
Patterson, who testified, that he had known the defend- 
ant sixteen or seventeen years; that he now lives about 
fifteen miles from him, and knows him as intimately as 
he knows his other neighbors; that, he lived within four 
or five miles for five or six years, and within two miles for 
four or five years; that he saw him frequently, and knew 
of the following business transactions with him: he, had 
hired a negro man to him (witness) at $10 per month, 
which was a fair price; witness had ginned some cotton 
for him and one Shaw, which they.afterwards took to the 
Wetumpka market, and on the returns, which witness 
saw, the smallest bag was marked to the defendant, 
althongh he had brought to the gin one hundred pounds 
more than Shaw; and he sold a negro woman and five 
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children, to one MeNeill, for $1,300. From these facts, 
- and the general appearance and conversation of the de- 
fendant, the petitioner asked said witness to give his 
opinion as to the soundness of the defendant’s mind. 
The defendant objected to this question, on the ground 
that it was illegal, and that the witness had not laid a 
sufficient predicate to give an opinion. The court over- 
ruled the objections, and the defendant excepted. The 
witness also stated, on his .direct examination, that he 
refused to trade with the defehdant on one occasion, with- 
out the consent of Daniel Carmichael; which answer the 
defendant moyed to exclude, and excepted to the over- 
ruling of his motion. The pétitioner then, asked the 
witness, whether or not Daniel Carmichael controlled the 
defendant and his business;. to which question the de- 
fendant objected, and ‘excepted to the overruling of hig 
objection.” ‘we 
“The petitioner also introduced one Daniel MeDear- 
mid, who stated, that ie had known the defendant for 
sixteen or seventeen yeats, had frequently conversed with 
him, lived within two or three miles of him, met him fre- 
quently, and had some business transactions with him; 
that he had sold a beef to the defendant at $10, which 
defendant told him was wortlr $12-or $13, but did not 
offer him that much; that one of his netghbors, wanting 
to hire a small boy, plow and horse, to plow in wheat, 
offered defendant one bushel of wheat per day for them, 
but defendant. said a half-bushel was enough; that he 
saw one of the defendant’s negroes, when defendant was 
not present, in the woods hunting; and that the defend- 
ant stammers, and steps high.. Upon these facts, thé pe- 
titioner asked the witness his opiaion as to the soundness 
of the defehdant’s mind. The defendant objected to the 
quéstion, and excepted tothe overruling of his objection.” 
This witness having further stated, that the defendant 
had been living by: himself on his farm for ‘five or six 
years, the court permitted the petitidner to ask him these 
questions: “IIas he made a living each and every year 
since he has lived there?” - “Is he not going down hill 
generally?” “Has he less property now than he had some 
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years ago?” The defendant objected to each of these 
questions, ‘as illegal, irrelevant, and leading;” and re- 
served exceptions to the overruling of his several objec- 
tions. ; 

“The petitioner then introduced one Thomas Smith as 
a witness, who stated, that he had, known defendant for 
sixteen or seventeen years, had a passing friendly acquaint- 
ance with him, and had talked with him frequently ; that 
defendant has a hesitaney in talking, lives some ten or 
twelve miles from him, and knows something, about the 
price of goods; that he (witness) sold him a few goods, 
and he always made his settlements correctly; that he 
offered defendant a piece of goods at sixty cents a yard, 
but defendant refused to give it, and said that twenty-five 
cents was enough. Uae these facts, and from the gen- 
eral appeawance of the defendant, the petitidner asked the 
“witness his opinion as to the soundness of the defendant’s 
mind.” ‘To this question, and to the:answer thereto, the 
defendant objected; the court overruled the objections, 
and the defendant excepted. , 

The petitioner also introduced as a witness one Way- 
man Adair, who testified, “that he had known defendant 
several years, met him in passing, and had some conver- 

sation with him; that he had lived within two or three 
miles of him for three or four years, and now lives ten.or 
twelve miles from him; that he is a man who does not 


talk much; that he had known him to buy a piece of 


land; but thought he gave along price for it; that he also 
knew of the sale-of the negroes to McNeill at $1300, and 
considered them worth $1800, sound or unsound.” On 
these facts, the court allowed this witness, against the 
defendant’s objection, to state his opinion as to the sound- 
ness of the defendant’s mind; to which the defendant 
excepted. 

James Hi. Joiner, another witness introduced by the 
petitioner, testified, “that he lived about twenty-six miles 
from the defendant, had met him only twice, and had a 
short conversation with him each time; that in one of 
his interviews with him the defendant had some little 
slips of paper with figures on them, and asked him to 
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print them for him; that he refused to do so, and that 
the defendant looked rather peculiar.” The court per- 
mitted the petitioner to ask this’witness, “‘ What was the 
defendant’s appearance? was it that of a man of sound 
or unsound mind?” “and to state to the jury the im- 
pression that the defendant made on his mind.” The 
defendant objected to each of these questions, and re- 
served exceptions to the overruling of his objections. 

A. D. Devi, another witness of the petitioner, stated, 
“that he had known the defendant for fifteen or sixteen 
years, but had never ‘conv ersed much with him; that he 
had stayed at the same house with him for three months, 
but only saw him at night and morning; that the negroes 
would not obey the defendant sometimes, when he called 
them to get ‘up and make’a fire; and that he was never 
over the defendant’s farm.” On these facts} the court 
permitted the witness to be asked his opinion as to the 
soundness of the defendant’s mind ; to which he answered, 
“His mind is not altogether sound.” To this question 
and answer, each, the defendant objected; and reserved 
exceptions to the overruling of his objections. 

“J. M. Munroe, another witness for the petitioner, 
and had been deputed on one occasion, by one of the 
acting magistrates of the beat, to levy an attachment on 
a trunk to save a debt due him; that he pointed out the 
trunk to the defendant, who made the levy and feturn 
properly and regularly. The petitioner then asked tlie 
witness, ‘Did not Daniel Carmichael enjoin upon you to 
go with the defendant, and see that he executed the pro- 
cess properly?’” The court allowed the question to be 
asked and answered, against the defendant’s objections, 
and he excepted. 

‘Robert McMillan, another witness for the petitioner, 
stated, that the defendant had lived with Daniel Carmi- 
chael several years ago, and, on one occasion, started on a 
trip to Tuskaloosa for said Daniel,’ with his wagon and 
team, to move a man by.the name of Barker; that when 
he got to Tuskaloosa, he engaged to move said Barker to 
Mississippi; that when he got to Mississippi, Barker would 








co 


pea CY 


ES iy 


JUNE TERM, 1860. 619 





In ré Carmichael. 





not or could not pay him, and he was out of money, and 
swapped off one of the horses out.of the team to get 
money to bear his expenses home; that he was gone about 
six weeks, and that Daniel Carmichael started after him ; 
and that said Daniel told him (witness) that he met de- 
fendant, and put a barrel of whiskey in the wagon, and 
the barrel was in the wagon when it and the defendant 
got home. The defendant moved to exclude that part of 
the answer containmg Daniel Carmichael’s declaration, 
because it was illegal and irrelevant; and excepted to the 
overruling of his objection.” 

“The defendant introduced one Malcolm McMillan as 
a witness, who testified, that he had known the defendant 
for six or seven years, lived within two miles of him, had 
met and conversed with him frequently on various topics, 
and was intimately acquainted with him; that he had sold 
him a steer for twenty bushels of wheat, and ground the 
wheat for him, and defendant sold the flour for $20 80, 
which was a fair price for the steer; that he had first 
offered the defendant fifteen bushels of wheat, but he re- 
fusedto take it; and that the defendant was a close dealer. 
When ealled upon by the defendant, upon the above facts, 
to state his opinion, the witness answered, ‘ His mind is 
sound, so faras I am able to judge from my observations, 
transactions, and acquaintanee with him; I think him 
capable of managing and controlling himself and his own 
affairs.”” The court excluded this answer, on the peti- 
tioner’s motion, and the defendant excepted. 

“The defendant also introduced as.a witness one John 
B. Brown, who testified, that he had known the defendant, 
intimately, for twenty years, had lived within a mile and 
ahalf of him, and had repeated and frequent intercourse 
with him; that his daughter had sold a mule to the de- 
fendant at $75; that it was a good mule, and worth at 
least that much; that the defendant’s deportment and 
behavior were good and unexceptionable; that his mind 
was not bright, but he was fully competent to take care 
of, nianage. and control himself and his property; and 
that he (witness) was neither an expert nor a physician.” 
The court allowed the petitioner, on cross-examination, 








ee eee en, oe 








2 ALABAMA. 


In re Curmithael: 








to ask tlris witness the following question: ‘Suppose a 
man had ten negroes, and should sell five of them for 
$1300, and failed every year to make a support, and had 
toe buy corn, meat and. provisions every year, and his 
property wasting and diminishing every year,and he was 
going down. hill generally, would you consider him a man 
of sound mind?” The defendant objected to this ques- 
tion, ‘‘as being illegal and irrelevant,” and reserved an 
exception to the overruling of his. ebjection. 

“The defendant introduced as a witness ene M. Robin- 
son, One of the acting justices of the beat, who testified, 
that he had known the defendant for sixteen or eighteen 
years, and, until recently, lived within a quarter of a mile 
of him; that he had met him, and conversed with him 
frequently on various topics; that his mind was sound ; 
that he frequently acted as bailiff, being deputed by him 
(witness,) and always did the business correctly, and.with 
judgment.” The court allowed the petitioner, on‘cross- 
examination of this witness, to ask him the following 
questions! “ Was he not appointed bailiff just because no 
one else would have it?” “Do you not know that, if it 
had been a profitable business, somebody else would have 
had it?” ‘ Was it not an unprofitable business in the 
beat.?’”’. Yo the allowance of each of these questions the 
defendant excepted. 

“The defendant,introduced as a witness Dr. William 
Taylor, who testified, that he was, and had been for six or 
eight years, a practicing physician; that having been re- 
quested to examine the defendant, in order to test the 
condition of his mind, he met and conversed with him, 
and noticed his general apptarance ‘and expression; but 
that he had formed no settled opinion as to the dépth of 
his mind. The defendant then asked said witness, if he 
had discovered any evidences of unsoundness of mind; 
but the petitioner objected to the question, and the court 
sustained the objection; to, which the defendant except- 
ed.’ The defendant then proposed to ask the witness, 
“if the defendant was a lunatic,” ‘if he was an idiot,” 
and “if he was non compos mentis ;” and reserved excep- 
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tions to the rulings of the court in sustaining’ objections 
to said questions. 

The court charged the jury, at the request of the peti- 
tioner, as follows : 

“1, This proceeding i is not a criminal prosecution, but 
is humane in its purposes, and intended to secure the 
protection of the defendant’s property. ) 

“2, If the jury believe from the evidence that the de- 
fendant is of unsound mind, to an extent to render him 
incompetent to manage his affairs, then they will find: for 
the petitioner. 

“3, Many improvident trades, madé by the defendant, 
will authorize the jury to find Kim non compos mentis.” 

The defendant, excepted to each of these’ charges, and 
then requested thé court to charge the jury— 

“1, That the simple fact that the defendant has made 
an improvident ‘tradé, such asa court: of equity would set 
asidé, will not authorize them to find him non gives 
meéniis. 

“2. Before the jury ca find a verdict which will eve the 
effect of having a guardian appointed for the person and 
property of the defendant, they must be'satisfied from thé 
evidence that his mind is now in stich a condition that, if 
it had been so from, his birth, he-would have been an 
— 

The cdurt refused to give either of these charges, and 
the defendant excepted to their refusal. 

The jary returned a verdict in these words: “ We, the 
jury, find the ‘defendant non compos mentis.” The defend- 
ant moved to set*aside this verdict, and to be discharged, 
“on the ground that’it was illegal and insufficient ;” ” and 
excepted to the overruling of his motion. 

All the rulings of. the court to which, a3 abdve stated, 
exceptions were a eacrved, are now assigned as error. 




































Jas. B. Martin, for appellant. 
L. E. Parsons, contra. 






STON E, J .—As this case must be reversed ‘on’ several 
of the rulings of the court, after noticed, we will not de- 
34 














522 _. ALABAMA. | 


In, ve Carmichael. 



















cide whether the verdict was sufficient. We will state, 

however, that, as no record is made in the probate court 

of the fact that,the person is idiot, lunati¢, or non compos 

mentis, other than that afforded by the recording of the 
petition and proceedings-thereon, it would be the safer and 
more satisfactory practice to have the yerdict in the very 
language of the statute, or its.substance. —-Code, $2758 ; 
Lary v. Craig, 30 Ala. 631. 

[2.] We do not subscribe to. the proposition, that the 
term non compos.mentis necessarily denotes a total depri- 
vation or destruction of the intellectual powers. It de- 

‘ notes unsoundness of mind;,not mete mental weakness, 
but a diseased or unhedlthy- mind.—Code, §1; Rawdon 
-y. Rawdon, 28 Ala. .567, and authorities cited ; McElroy 
. McElroy, 5 Ala.883; Stewart v. Lispenard, 26 Wend. 
the Dew v. Clark, 5 Rugs. 163; 1 Jarman on Wills, 
marg: p. 27, note 1; Stubbs y. Bonsien. 83 Ala, 555. ~ 
f3.] That a person makes an improvident bargain, or 
many improvident bargains; that he is generally unthrifty 
in. his business, or unsuccessful in one or.many enter- 
prises, does not, per se, prove him to be non compos mentis. 
These may co-exist ae a mind perfectly and legally 
‘gound.—1 Beck’s Med. Jur. 745, Such testimony is.cer- 
tainly admiasible, in conneetion with facts and circum- 
stances tending to show mental aberration. Shrewdness 
in trade, and géneral success. in. business, would go, far 
to rebut inconclusive testimony of mental unsoundness. 
So, improvidence and recklessness in trade would render 4 
much more satisfactory and convincing eircunistantial 
evidencé which tended to prove mental aberration. 

[4.] How. far, and under what cireumstances, a witness 
who is hota physician may give his opinion on, the ques- 
tion. of sanity, is a question. which has been. frequently 
before this court.--See State v. Brinyea, & Ala. 241; 
Bowling v. Bowling, 8 Ala. 588; Roberts v. Traw fk, 
13 Ala. 68; Florey v. Florey, 24 Ala, 241; Powell v. The 
State, 25 Ala. 21; Stubbs v. Houston, 33 Ala. 555.. The 
following principles seem to’ be deducible from our decis- 

ious: Ast, that a non-professional witness cannot give his 
opinion on the question of sanity vel non, except in, con- 
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nection with th¢e’facts on which it is’based ; 2d, that facts, 
and particular acts, and conduct ef the: person whose 
sanity i is in issue, aré competent evidence to go before the 
jury ; 8d; that to,justify. the opinion of such, witness, - it 
must appear. that:he oceupied a position toward. the. per- 
gon alleged ‘to. be’ insane,’ which enabled bim to form a 
correct judgment as to his mental coaditién.. 

‘It is not every detail of facts, which will leyaline 4 the 
opinions of witnesses who dre not physicians. .It is not 
enough that such witnesses have had a mere passing ac- 
quaintance, or brief occasional interviews, on general or 
indifferent subjects, with the one whose sanity is in. ques- 
tion The acquaintance should:be of an intimate ‘char, 
acter—one which will enable the witness to,affirm;: with 
some. confidence, that he has a. knowledge of;the intel- 
lectual workings and. mental sfatus,of the party about 
whom he.testifies;. and even when this 1s the ‘ease, if the 
facts and circumstanees in proof be merely indifferent or 
commonplace, such as. are frequently witnessed in persons 
of similar. pursuits and intelligence, the opinion of:a wit- 
ness based thereon, that the party was insane; should 
exert but little (if, any) influence upon the minds of the 
jurors, .In the cases of Powell v, The State, (25 Ala. 21,) 
and Stubbs v. Houston, (38 Ala. 555,) arestatements of 
preliminary proof of acquaintance and'of facts, on which 
we have held the apinions of non-professional. witnesses 
were rightly admitted.’ In, each of these'cases, an inti- 
mate.acquaintance wasshown. So, in the case of Florey 
v. Florey, 24 Ala. We think, the character of the: pre- 
liminary. proof in the two cases just above stated, will 


‘furnish a safe guide in questions.of this kind; and thata 


less intimate acquaintance than’ deposed to by the first 
witness brought to our notice in the report of the. case of 
Powell v. The State, should not be ruled sufficient to let 
in the opinions of non-professional witnesses.—Norris v. 
The State, 16 Ala. 776. 

Under this rule, we hold, that the following . witnesses 
laid a proper predicate for the introduction of their opin- 
ions to;the jury—viz.,.Geo. MeD. Patterson, Daniel Mc- 
Dearmid, Malcolm McMillan, and John B. Brown. The 
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record does. not contain enough to show that the opiniotis 
of the following Witnesses’ were properly reéétved : Way- 
man Adair, A. D. Levi, and James H. Joiner. « Thomas 
Smith does not’ sufficiently express @ knowledge of Mr. 
Carmichael. to-legalize his opinion ‘as to his sanity ; ‘bit 
possibly, ‘on another examination, the- ‘preliminary proof 
may be more. full. 

[5-6.] The following portions of. the: evidence, which 
were admitted against oigeetion/ en have been’ ex- 
cluded: 

The question to thewitness Pattersoi; “¢ whether or not 
Daniel Carmichael controlled défendant and his business?” 

The question to neomgaereettieg he not going —- 
hill generally ?”’ ¢ 

The answer of the witness MoMillan, as to what eee 
Carmichael told him; 

The question to-ivitness'Joiner—* What ‘was the de- 
fendant’s.appearance ? was it that of a man of sdund or 
unsound mind?’ - Also, the evidence of this witness, as, 
to “the impression that the defendant ade on his 
mind?” ;' 

The question to the witness Munroe—“ Did not Datiiel 
Carmichael enjoin. upon you to go with defendant, aye see 
that he executed the process properly? ad 

The testimony of the witness Malcolm MeMillan, ‘that 
“his mind issound, so far as:I am able to judge from my 
observations, transactions and acquaintance with him,” 
seems to have. been expressed’ with arc we A propriety; 
and should have been reeeived. 

Dr. Taylor should have been allowed to éxpress his 
opinion as to the soundness or unsoundness of. Mr. Car- 
michael’s mind; and should also have been allowed to 
state whether he had discovered any evidence of unsound- 
ness.of mind in Mr. Carmichael,—Thomas v. DeGraffen- 
reid, 17.Ala. 602; Nelson v. Iverson, 24 ‘Ala. 9, 

The character: of ‘the questions, ou cross-examination, 
to the witnesses Brown and Robinson, was objectionable, 
it the purpose of that examination was simply ‘to. bring 
out the facts.. If the witnesses had betrayed bias, par- 
tiality or corruption, we will lay down no rulé for cross- 
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examination. © That riust bé)‘in a great’ degree, left tothe 
discretion of the presiding judge. 

‘Several-of the rulings’ of the probate court in the final 
charge, uot heréinabove noticed, are obnoxious to criti- 
cism; but. we will not comment on them. farther. ; 

Judgment ofthe probate court reversed, and cause 
remanded. eo 
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[nomen | ON ACCOUNT FOR WORK AND LABOR Done. | 









1.. Bill of particulars; sufficiency of, and admissibility of evidence under.— 
Tn an action on an account for work and labor done, plaintiff’s 
bill of particulars (Code, 3 2233) ¢ontaining an item for “work done 
on granary”; and the evidence showing that the granary had a 
shed on each side, one of which contained a threshing-machine, 
“the ‘machinery consisting of a shaft’ and éog-wheels to. move, it, 
which were made fast to the building, like the running gear. of a 
gin,’ ahd which were put up by plaintiff at the same time with 
the granary,—Aeld, ‘that under the, liberal fules which govern the 
construction:of bills of particulars, and in’ theabsenve of a special 

_, showing that the evidence operated a surprise, there Was no error 
in the admission, of evidence showing the work performed by 
plaintiff in putting up said machinery, and the value thereof. 

2. Error without injuty.in admission of evidence for wrong purpose.—The 
admission of legal evidence, for an illegal puspasé, is not 4 reversi- 
‘ble error: it is the duty of the party to limit its effeét by amin 
an appropriate charge to the jury. 

[2.} Rebutting evidence of indebtedness outside of demanl sued on. Der 
fendants having adduced evidence, ‘under the plea’ of payment, 

showing sundry paymeénts made by their intestate to plaintiff du- 
ring the period’ covered by the account'sued on; and there being 
no évidence that the intestate had directed the.application of these 
payments to any ‘particular debt,’ or ,that plaintiff had made any 
application, —it is.competent for the plaintiff to prove, in rebuttal, 
that the intestate.owed him other debts, to. which these payments 
might be applied ‘by himself. or the ‘court: 

3.’ Application: of paymnents.—If a debtor 6wes two distinct demands, 

both over-due, and makes a general payment, without giving any 
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directions as to,its application, the law willfapply it, inthe absence 
of a spegific application by, the ereditor,, to, that.demand, which, 
though.not barred at the time the payment was made, has sinee 
become barred by the statute of limitations, or of non- -elaitn. 
(Sronz, J., dissenting.) : 

4, Practicé in allowing jury to usé.memoranda prepared 4 yf. counsel.—The 
practice of permitting the: jury, on their Yétirement, to take 
with them memoranda prepared and used by counsel on-the trial, 
should not be encouraged ; but, where it appears that the memo- 
randum simply ‘contained and referred to the various items 
of debit and credit contained in the accounts before the jury,” 
and that the court specially instructed the jurf, “that it was not 
to be regarded by them as evidence, and that they could not look 
to it for any purpose, except to aid them in referring to the various 
items of the accounts before them,’’—the appellate court will not 
reverse on account of its admission. 


Apprat from the Circuit Court of Madieon. 
Tried before the Hou. 8. D. Water. 


Tus. action was ‘brought py Samuel H. Allison, against 
the.administrators of William Robinson, deceased, and 
was eommenced on the 30th July, 1856.' The-complaint 
contained a ¢ount on an open account, forwofk and labor 
done by plaintiff for defendants’ intestate during the-ten 
years betweeii 1842 and 1852 ; a count ona stated account; 
aud a count for money. paid, and for work and labor done. 
The defendants pleaded. the general issne, payment, the 
statutes of Hmitations of three and six years, the statute of 
non-claim, and set-off; and issuewas joined on all these 
pleas, The defendants having, requiréd “a list of ‘the 
items composing the account. sued on,” (Code, § 2233,) 
the plaintiff furnished. them with a copy thereof, which 
is nade an exhibit to the bill of exceptions, and which 
confained. an item for “work, done on granary, $185,” 
“In the course of the examination, plaintiff proved, that 
the granary had a shed on. each side, in one of which was 
a thréshing-machine, which was worked by horse-power ; 
the machinery consisting of & ‘shaft: and cog-wheels ‘to 
move it, which were made fast to the‘ building, like’ the 
running-gear of a gin. He also proved the value of the 
machinery, and that it was put up by him, for the defend- 
ants’ intestate. The. witness said, that the machinery 
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was pait of the granary; but, on cross- examination, stated, 
that a granary was a place to hold grain—that, a thresh- 
ing-maehine, or machinery, did not enter into his idea of 
a granary; and that he called it a part of the granary in 
this case, because it was in the granary, adhd made part of 
it, and was put up by plaintiff at'the same time. There 
was no evidénce as to when the threshing-machine or its 
running-géar was put in the granary. ~The defendants 
objected to the admission of the evidence, showing th at 
plaintiff put up said machinery for said intestate, and its 
value, on the ground that a charge-for such work was not 
embraced in’said list of items, and that they were there- 
by surprised. The court held the evidence admissible 
under the item relating to the granary, and overruled the 
objection; to which tho defendants excepted.” 

The plaintiff then offered in evidence the deposition of 
one John W. O’Neal, who testified td a Converst ation 
which had occurred between himself and the defendants’ 
intestate, in the summer of: 1852, a few days before said 
ihiestaté’s death; which conversation is thus stated. in 
the witness’ answer to the 4th direct injterrogatory: “Mr, 
Robinson met me on the stréet one day, in Huntsville, 
and said, that he’ understood I had a negro woman and 
girl whom I wished to stl], I told him that I had. He 
then said; that he would call and examine them ; and did 
come to my house, either that day or the next, and exam- 
ined the negroes, and talked about the price. 7 told him, 
that I would take $1400 for them: ‘He stated tome in this 
conversation, that he wanted these negroes for Mr. and Mrs. 
Aulison; that he had takén sonie negroes belonging to them, by 
request, to sell, and had sold them, or talen them: himself, I am 
not positive which ; that he was indebted to them for the negroes, 
(a woman, wnd, I think, one or two childr en,) and if my negroes 
would sujt them, we would consider them sold ; that he would 
send Mr. ‘AtHaon to see them, and that he was bound to 
replace the negroes which he had of them:” To the ital- 
icized portion of this answer the ‘defendants objected, on 
the, following grounds : “that,it was illegal and inadmis- 
sible ; that it tended ‘to show an indebtedness not em- 
braced in the list of items,.and not admissible under any 
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count of the complaint ; that if it showed any liability at 
all, it showed ‘a contract to buy negroes,-and not to’ pay 
money; that if it showed any liability at all on the con- 
tract, either in money or negroes, it was to the plaintiff 
and his wife, and not to the plaintiff alone; that it did 
hot show any breach of the intestate’s contraet, whether 
made with the plaintiff, or with him and his wife; and 
that plaintiff had not offered, and did not propose to of- 
fer, any évidence of a deihend, or other evidence to re- 
move its prima-facie inadmissibility.” “The plaintiff 
argued, that it was an admission of indebtedness for ne- 
groes, in the sum of $1400; that. the plaintiff conld re- 
cover one-half of that sum; and that the admission was 
admissible under the count on an account stated. The 
court overruled the defendants’ objection, and admitted 
the evidence; to which they excepted. ¥ 

«There was evidence on. the part of the defendants, 
tending to show payments by their intestate to plaintiff; 
but, there was no evidence, tending to show that said in- 
testate had directed the application of these payments to 
any particular debt, nor that plaintiff had done so. The 
defendants insisted before the jury, that some of their 
intestate’s indebtedness to plaintiff, which the evidence 
tended to show, had not been presented to them, and was, 
therefore, barred under the plea of the statute of non- 
claim. The court'left it to the jury to say, from the evi- 
dence, what claims had ‘been presented in time; and 
charged the: jury, that the plaintiff. could not recover for 
any claim which had not been presented. The court also 
charged the jury, at the request of the plaintiff, that if 
there were ‘debts due from Allison’ to Robinson which 
were barred by the statute of non-claim, and also debts 
which were ‘not barred, and Robinson made payments 
whilé said debts were due, without directing the applica- 
tion of such payments,—then the jury. would consider 
the debts not presented in estimating Robinson’s pay- 
ments. The court further charged the jury, at the request 
of the plaintiff, that, if the dofandanita’ intestate owed 
debts to the plaintiff which were not presented, and debts 
which were presented, and made payments to plaintiff, 
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without directing their application, and there was, no eyi- 
dence of any application by the plaintiff, —then. the jury, 
might apply such payments: to, the debts not. -presented,, 

if they thought proper to do so; provided such debts 
were due and owing at the timé af said payments. To 
each of these charges the defendants excepted, and re- 
quested the court to instruct the jury, that they could not 
apply the payments made by said intestate to any debts 
due the plaintiff, unless they found the debts to. be then 
due at the time,of payment; which charge. the court. 
gave. 

“After the court had charged the jury, and when the 
papers in the cause were about being handed to.the jury, 
the plaintift’s counsel proposed to hand them a: memo: 
randum in writing, made by himself, and used by him 
during the trial, which contained, and referred to the va- 
rious items of debit and credit contained in the accounts 
before the jury. To this the deféndants objected, but-the 
court. overrnléd their objection,.and permitted the jury to 
take said. memorandum with them; charging then spe- 
cially in reference to it, that, it was not to be regarded by 
them as evidence, and that they could not look to it for 
any purpose, except to aid them in. referring to the vavi- 
ous items of the different accounts. before them; that 
they, might use said memorandum for this purpose, if they 
thought proper, but for ne other. To-;this also the de- 
fendants excepted.”’ 

The rulings of the court to which exceptions were re- 
served, are now assigned as error. 


hdd ongs, for appellants. 
R. C. BRicKeLL, contra. 


R. W. WALKER, J.—1. In response to the defendant’s 
demand for “the list of items composing the account,” 
which answers to. the: common-law bill of particulars, 
(Pryor v. Johnson, 32 Ala. 27,) the plaintiff furnished an 
account, containing an item for. ‘work done on granary, 
$135.” The proof was, that the granary on which the 
plaintiff had worked had a shed on each side, i in one of 
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which was a thréshing:machitté,: “the machinery consist- 
ing of'a shaft and cog-wheels to move it; which WAs made 
fast ‘to the building, like the ‘Tunning-gear of a gin,” 
and which were put up by the plaintiff at the same time 
with the ‘granary. The defendant objected to evidence 
that the plaintiff put up “said machinery,” (meaning, as 
we suppose, the stationary machinery, the shaft aid wheel, 


by which the threshing-machine was impelled,) and’ of - 


the vilue of the. work, upon the ground that.a charge for 
the samie was-not embraced in the list “of items. 

It would seem from the evidence, that the wheel and 
shaft were fixtures, and, therefore, ‘part of {this particular 


granary, (McDaniel v. Moody, 8 St. 314; Hancock v. Jor- 


dan, 7 Ala. 450;) and according fo the liberal rales which 
govern in the ¢onstruction of bills of particulars, the ad- 
mission of the evidence was not an: érror for which we 
should reverse the judgment. In réspect to varianée, 
bills of particulars aré regarded with a spirit very fayora- 
ble'to, letting in every claim under them which’ can be 
covered by any possible construction of ‘their language. 
3 Phill. Ev. (C. & H. notes,) 3d ed. p. 687 ; Smith v. Hicks, 
5 Wend. 48; Benson v. Brown, 10’ Wend. 248. It has 
been said, that the test of the sufficiency ofa bill of par- 
ticulars is, “‘ whether it is calculated to mislead a party 
who knows something about the matter’ and if net so 
calculated, it shall be deemed sufficient, unless’ upon 
affidavit, or other satisfactory evidence, that it has opera- 
ted a surprise wpon the “adverse party.—Harris v. Mont- 
gomery, 5 Eng. L, & Eq: 442; Tillon’ v. Hutchinson, 

3°Green’s Law, 178. .Supposing a party to . know some- 
thing of the circumstances under which the machinery in 


question was erected, and of its cotmection with the room - 


used as a granary, it is far from clear that he would be 
surprised ‘by the evidence which was objected to. There 
was ho special showing that the evidénce was a surprise 
to the ‘defendants; and in the absence of affidavits; or 
other evidence to that effect, we are not prepared to say 
that. the. court erred in admitting it.—See, further, Pow- 
er v. Butcher, 10 Barn. & Cress. 329. 

2. If the evidence of the witnéss O’Neal became rel- 








ee Fee Sire i bee ps 






JUNE'TERM, 1860. __ 581 





Robinson’s Adm’rs vv. Allison. . 





evant for any purpose, ’at any stage of the cause, its ad- 
mission is not:an error for which we would revérse, 
although at the time when, and for the purpose for wiih 
it was offered, it may have been irrelevant.—King v. 
Pope; 28 Ala:'601; Goldsmith v. Picard, 27 Ala. 151; 
Johnson v. State, 29 Ala: 68. The’ bill ‘of’ exceptions 
shows, that there was evidence on the part of the defend- 
ants, tending to :preve payments by the intestate tothe 
plaintiff; but. there was no evidence that the intestate 
had directed the application of. the payments to any par- 
ticular debts, or that the plaintiff had made any applica- 
tion of them. .Under these circumstances, the ‘duty of 
determinining ,how the:payments should be applied, de- 
volved upon the court. It was, therefore, competent for 
the plaintiff. to prove, that there were other debts to 
which these: general payments might be applied, either 
by himself or by. the court, besides those sued for and 
embraced fin the -bill of particulars.—Brown v. Denison, 
2 Wend.+593; Ross v. Pearson, 21 Ala. 476... The: evi- 
dence of the witness did tend to establish such a debt; 
and as it was ‘admissible for the purpose we have indica. 
ted, its admission for another-and an improper purpose 
is not a.reversible error. The defendants could have 
limited its effect, by’asking the’ necessary. instructions: 


Goldsmith v, Picard, 27 Ala. 151; Cook & Scott v. Par- - 


ham, 24 Ala. 21. 

8. Where neither party has applied the pigintnt: but 
it is left to be appropriated by-law, the general principle 
adopted by the American courts is, to apply it according 
to the intrinsic justice and equity of the case.—Cremer v. 
Higgerson, 1 Mason, 338; Callahan v. Bozeman, 21 Ala. 


Myh49 ; United Stats v? Wardwell, 5 Mason, 85; Seymourv. ~ 


Van Slyck, 8 Wend. 403; Smith v. Lloyd, i Leigh, 517; 
Stamford Bk. v. Benedict, 15 Conn. 442; 2 Greenl. Ev. 
§§ 529, 538. It is upon this principle that the courts ap- 
ply a payment to the debt which is most precarious. 
Field’ v. Holland, 6 Cranch, 8; Moss v. Adams, 4 Tred. 
Eq. 42; Blanton v. Rice, 5 Monroe, 253; 2 Greenl. Ev. 
§ 533; 1 Am. Lead. Suse 295. Where, at the time the 
payment is made, the debtor owes the creditor two de- 
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mands, both then -due; and afterwards, but before the 
appropriation is made by the court, one of these demands 
is barred by the statute of limitation,.or of non-claim, 
justice between the parties would seem to require, that 
the payment should be applied to\the debt. thus barred, 
See Hamner. y. Rochester, 2'\J.:J. Marsh: 144. Indeed, 
the failure of the debtor to present .one of his demands, 
as. required by the statute of non-claim, when coupled 
with his-presentation of, and,commencement of suit upon 
the other, might, perhaps, justify a court.in presuming 
an application of the payment by the creditor to:the debt 
not presented.. .It-is-clear from what. we have said, that 
there was..no error in the charges given, ‘of- which the 
defendants. can complain. ; 

4.. The practice of permitting'the jury to take out with 
them menioranda prepared and:used by.eounsel on the 
trial, is one which, we think, should ‘not be encouraged 
by the circuit.court, But the paper which was suffered 
to-go to the jury in this case appears to. have beeti a sim- 
ple memorandum, referring to the various items of debit 
and credit.contained in the accounts before the:jury, and 
the couré specially charged the. jury, that the memoran- 
dum. was not to be regarded by them as evidence, and 
that they,could not look .to it for any purpose, except to 
aid them in referring to the various items in. the differ- 
ent accounts before them. We do not see how the use 
ofthe memorandum by the,jury, under these restrictions, 
could;have injured the defendants ;.and we will, not re- 
verse for such a cause, 

|. Judgment affirmed. 


Stone, J., dissents on the 8d point. 
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BOYD vs. HARRISON. 


[ACTION BY WIDOW, AGAINST [HUSBAND'S ADMINISTRATOR, TO RECOVER 
RENTS OF DWELLING-HOUSE.] 


1. What law governs right of dower.—The widow’s right of dower is 
goverhed ‘by the law which was of force’ at the time 6f the hus- 
band’s death, and not by that which was in existence at the time 
of the marriage, or of the husband’s acquisition of the land. 

2. When widow is entitled to dower—Under the Code, (2 1354,) the 
widow is not entitled to dower in lands’ which were bought by her 
husband at an administrator’s sale, but of which he never received 
‘any conveyance, not having miade full payment of the purcliase- 
money at the time of his death. : A 

3. Estoppel against administrator from deniyjing intestate’s seizin~-In an 
action by the widow, against the husband’s administrator, to re-. 

- cover the rents of the dwelling-house in which, the husband most 
usually resided next before’his death, (Code, 2 1359,) the defend- 
ant is not estopped from denying that his intestate had such title 
to the premises as.is necessary to support the action. ' 

4, Extoppel by reeord.—In proceedings before the probate court, on 
the petition of a widow, for the allotment of her dower, the mere 
“fact that the husband’s administrator is named as a defendant in 
the marginal statement of the parties’ names, and. a decree. for 
costs rendered ‘against him, is not sufficient to show that he wasa 

_ party ; consequently, the record is not admissible evidence against 
him, in a subsequent action by the widow for the recovery of rents, 
and ‘does not estop him from denying the husband’s seizin, of the 
lands. 


Apprat from the Circuit Court of Dallas. 
Tried before the Hon. Nat, Cook. 


Tuts action-was brought by Mrs. Lucy A. Harrison, 
the widow of Reuben Harrison, deceased, against Wm. 
E. Boyd, who. was the administrator de bonis non of said: 
Reuben Harrison, to recover the rents of thé dwelling 
house and plantation on which the decedent most usual- 
ly resided next before his death, from the Ist January, 
1858, to the Ist March, 1857; and was commenced on 
the 9th’July, 1858, immediately after the decision of the 
former éase between these parties.—Ante, p. 208. The 
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defendant pleaded, in short by consent—Ist, non assump- 
sit; 2d, payment; 3d, set-off; and, 4th, a special plea, 
averring that the ‘nttatate, at the time of his death, ‘was 
not in possession of any rea] estate in which the plaintiff 
was entitled to dower.” The plaintiff replied the statute 
of limitation of three years to the 8d ge and took issue 
on the others. ~* 

The material facts of the case are these: The plaintiff 
and Retiben Harrison were married in the year 1846. 
The lands of which rent is claimed’in this suit, and which 
constituted the homestead plantation of said’ Reuben 

‘Harrison at the time of his death, were purchased by him 
on the 20th February, 1849, ata sale made. by the ad- 
ministrator of Richard B. Harrison; deceased, under an 
order of the probate court; his note, with surety, being 
. give for theypurchase-money. The sale was reported to 
‘the probate court, and was confirmed by that court at its 
June term, 1849; and it.was at the same time ordered, 
‘that the administrator make title to the purchaser 3, &¢.”’ 
Reuben Harrison died on the 29th May, 1854, without 
having paid any portion of the pubbhase-Whotiey, which 
was afterwards paid by the defendant as his administrator. 
There was no evidence that a conveyance of the land was 
ever executed under the- order‘of the probate ‘court: on 
the contrary, the administrator de bonis:‘non, by Whom'the 
note for the purchase-money was collected, testified, 
‘that he had never executed any titles for said lands, 
and did not know that any titles had been made by the 

administrator in chief.” After the death of Reuben Ifar- 
rison, the plaintiff continued to reside in the dwelling- 
house on. the plantation, and was supplied with all the 
necessaries for herself and family that were raised on the 
plantation, The lands were cultivated, during the years 
1855 and 1856, by the slaves belouging to the estate; the 
crops were received by. the defendant, and_ the proceeds 
were applied by him in payment. af. the debts of the 
estate. 

The plaintiff offered in evidence a record of the probate 
court, showing the proceedings had on her petition for 
dower. The petition was filed on the 22d December, 
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1856, and glleged the husband’ s seizin of the lands at the 
time of his death. On the sme day, the. court ordered. a 
writ of dower to be issued to the sheriff, returnable on 
the 2d Monday in February then.next. The decree of 
the court, which is without date, sets out the report of 
the commissioners, and confirms it; directs the sheriff to 
put the petitioner in possession éf the lands allotted to 
her, and orders the administrator to pay the costs of the 
proceeding out of the estate. The case is entitled i in the 
margin, “ Lucy A. Harrison, widow, v. William E. Boyd, 
adm’r of. Reuben (ote ile deceased ;”. but the record 
does not otherwise show that the adadaiciania was a 
party to the proceeding. The defendant objected to the 
admission of the record as evidence, and reserved an 
exception to the overruling of his objection. . 

“There being no éouilict’ in the evidence, the defendant 
asked the céurt to instruct the jury, that if they believed 
the evidence, they must find for the deféndant,” The 
court refused to give this charge, and then instructed the 
jury, ‘that if they believed from the evidence that Reuben 
Harrison was in possession of the plantation at the time of 
his death, cultivating and claiming the same as his own, 
and there was no other evidence as to what title he had, it 
would be presumed from these facts that he had such a 
title as would entitle his widow to dower therein.” This 
charge, together with the refusal of the eharge asked, 
and the rulings of the court on the tines” to all of 
which, exceptions were reserved by the defendant, is now 
assigned as error. 





D. 8. Troy, for appellant.—1. In the former, case be- 
tween these same parties, and on the sanie facts that are 
presented by. the present record, this court decided, that 
the plaintiff was-riot entitled to recover rents, unless she 
was entitled to dower; and that she was not entitled to 
dower under the Code.—See the former opinion. As the 
Code was of force at the time of the husband’s death, its 
provisions must govern the plaintiff’s right to dower. 
Reynolds v. Reynolds, 24 Wendell, 198; Saul v. Crédi- 
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tors, 5 Martin’s (La:) R. £569; Harrison v) Harrison, 
19 Ala. 499; Story. on Conflict of Laws, §§ 280, 281. 

2. If the plaintiff” s right to dower is to be determined 
by the former law, her élaim is equally unfounded, as her 
husband did not have the legal title to the land, and had 
not paid ‘the plitchase-money. —<Authbrities collected in 

eavis’ Digest, 459 ; Shepherd’s Digest, 142. 

8. The defendant was no party to’ thé proceedings in 
the probate court for the allotment of the plaintiff’s dow- 
er ;. consequently, he was not thereby estopped, nor was 
the record admissible evidence against him. —Shepherd’ 8 
Digést, 184, 576. 


J.D. F. WILzIAMs, with D. W. Bars, contra.—1. The 
plaintiff's rights are to be determined by the act of 1812, 
which was of force at the time of the marriage. Marriage 
is a valuable consideration ; and one of the conditions of 
the marriage was, that she should be dowable of all lands 
possessed by her husband at that time, or afterwards ac- 
quired during the coverture; and that: was a vested right, 
which is not “affected by the Code. —1 Bright on H. & W. 
$24-5 ; Harrison v. Harrison, 19 Ala, 508. 

2. After the husband’s purdhiase of the lands at admin- 
istrator’s salé, his compliance with the terms of the sale, 
the confirmation of the sale by the probate court, and its 
order to the administrator to make titles to him, the heirs- 
at-law were seized in trust for his use, and his widow was 
entitled to dower.—Clay’s Digest, 157, § 86; i: 229, 
§§ 45, 46. On these facts, Reuben Harrison might have 
compelled a conveyance by thé administrator in equity ; 
and, as the vendor's lien was destroyed by the personal 
security given for the purchase-money, the heirs could 
not have recovered the possession from him, becaise he 
could have énjoinéd them in equity. Foster v. Athenee: 
um, 8 Ala. 302; Gilman v. Brown, 4 Wheaton, 290. 

8. On the same facts, the plaintiff was equally dowable 
under the second subdivision of section 1854 of the Code. 
Moreover, since the administrator was authorized and 
required, both by the statute and the order of the court, 
to make a deed to the® purchaser, it must be presumed 
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that he did his duty; and, as‘the plaintiff was not the 
proper custodian of the deed, it was not necessary that 
she should either produce it, or account for its absence. 
The existence of the deed being presumed, the plaintiff’s 
right to dower is clear under the first.subdivision of*said 
se¢tion 1354. 

4. The defendant, being’ the administrator of Reuben 
Harrison, will not be permitted to deny or dispute the 
seizin of his intestate.-—Hitchcock v. Harrington, 6 Johns. 
293;, Collins v. ‘Torry, 7 ib. 281; Hitchcock v. Carpen- 
ter, 9 7b.:°844; Norwood v. Marrow, 3 Dev. & Bat. 448; 
Torrence v.. Carbry, 27 Miss. 697; Randolph v: Doss, 
3 How. (Miss.) 214. 

5. The plaintiff’s right to dower in these lands was 
already adjudicated by the probate court; and, ‘as the de- 
fendant was a party to that proceeding, he was estopped 
by the decrée.—Chamberlain v. Gaillard, 26 Ala. 504. 


‘A. J. WALKER, ©. J.—The law existing at the hus- 
band’s death must govern the question of the widow’s right 
to dower. It is competent for the legislature to modify 
the law on the subject of dower, in a manner unfavorably 
affecting the wife, after her marriage, and after the ac- 
quisition by the husband of the land in which. dower is 
claimed. In doing so, the legislature would neither im- 
pair the obligation of a contract, nor deprive the wife of 
any right of property vested in her. | 

Dower by the commo?t law, which, of the five species 
of dower known in the old English law, is the only one 
recognized in this country, does’ not result from a con- 
tract: It is given by the law to the widow, “for the sus- 
tenance of herself, and the nurture and education of her — 
children ;’’ and is called in the old law, ‘“dos mulieris se- 
cundum consuetudinem anglicanum.’”’—1 Thomas’ Coke, 655. 
It is an estate, which '“ arises solely by operation of law, 
and not by force of any contract, express or implied, be- 
tween ‘the ‘parties; it is the silent effect of the relation 
entered into by them; not as in itself incidental to that 
relation, or as implied by the marriage contract, but 
merely as that contract calls into operation the positive 

35 
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institution of,the municipal law,”’—Park on Dower, 
5, 180, et seg. The right of dower not existing by virtue 
of contract, the obligation of a contract is not impaired 
by the modification of the law which governs it. Indeed, 
marriage itself is not. regarded as.a contract, within. the 
meaning of that article of the constitution which guards 
the obligation of contracts against legislative interference. 
It may. be, that the alienee.of the husband conld not be 
affected by a. statute, which, after his purchase, gaye 
dower in the lands conveyed, or enlarged the. dower. 
McCaferty, v. McCaferty, 8 Blackf. 218; Given v. Marr, 
27 Maine, 212. But we can draw no analogy from such 
a case to govern this; for, in that case, the alienece takes 
under a contract which might be impaired, while dower 
is not the result of contract. 

The wife has no property in the husband’ 8 bisa, pend- 
ing the coverture. Three things arenecessary to the per- 
fection of the right of dower. These three things are, mar- 
riage, seizin, and the husband’s death. Before the hus- 
band’s death, the wife has, not a-contingent. right. - Her 
attitude is that of a party in. whose favor two pre-requisites 
to the existence.of a right have occurred, and a remaining 
one is wanting. She hasa mere expectancy, resting upon 
the probability that the remainiag requisite may,. at 
some future time, come into existence. _The expectancy 
being clothed with the quality that no contract can de- 
feat it without her assent, it is an incumbrance upon the 
husband’s.title. This quality, attached by the subsisting 
law, has’ given rise to.some looseness of expression in de- 
scribing the wife’s attitude in reference.to the lands of a 
living husband, which is calculated to lead to the errone- 
ous conclusion, that the wife has, before her hushand’s 
death, a title—Park on Dowet, 237. .If the wife has a 
right of property, depending upoy the cotitingency of her 
surviving, as some loose expressions would seem to. indi- 
cate, then’ she would have a contingent remainder in all 
her husband’s lands, and would be a necessary party in 
all suits pertaining to the husband’s tithe. Such a propo- 
sition has no sanction in the law; but, on the contrary, 
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it is laid down that the estate of a dowress is a mere con- 
tinuation of the husband’s estate. 

The question which we are considering, has been the 
subject of adjudication several times in this country; 
and it has been decided, in every case, that the wife has 
not, during her husband’s lifetime, an’ interest in his 
lands, which is beyond the control of legislation. .We 
subjoin a list of the cases.—Moore v. Mayor, &e., 4 Sel- 
den, 110; Reynolds v. Reynolds, 24 Wend. 193; Moore 
v. Mayo’, &e., 4 Sandf. Sup. Ct. 456: Leavins v. ‘Sleator, 
2 Iowa, 604; len, Sleight v. Read, 18 Barb. 159 ; Blood 

v. Hushabowe, 17 ib. 660. In the case of Rey malay 
Sanecliin Judge Bronson, delivering the.opinion of the 
court, said: “ While the husband ines, the wife has no 
right, interest, or estate in'the land. She has nothing 
but a mére capacity to take in the event of her surviving 
her husband—she is dowable. It is not until she becomes 
a widow that.she is entitled: to dower.” The authorities 
and arguments adduced fully sustain his position, and we 
refer to that opinion for an able discussion of the entire 
subject. 

{2.] The complainani’s. right of dower must, be gov- 
erned by the Code. Under that law, upon the facts before 
us, she is not entitled to dower, as was decided in a casé 
between the same parties, at a former term. 

[3.] The administrator in this case is not estopped 
from denying that the estate of his intestate was of such 
character as to entitle the widow to dower. The point 
is so'settled in Edmondson y. Montague, 14 Ala. 370. 

[4.] The decree of the probate court, allotting dower 
to the plaintiff, was not admissible evidence’in this case. 
The defendant, notwithstanding a decree for costs was 
rendered against him, was not a party to the proceeding, 
and can not be estopped by it. 

Judgment reversed, and cause remanded. 
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DAVIS vs. ORME. 
{STATUTORY ACTION TO RECOVER MONEY LOST ON HORSE-RAC¥.| 


1, Admissibility of hearsay to prove marriage —In a statutory action for 
the-use of the wife of a person who has bet and lost money on a 
horse-race, (Code 2°1563,) general reputation ¢annot be received, 
to prove that the beneficiary of the suit is the wife of the loser. 

. Admissibility of husband’s declarations as evidence against wife.—-In 

such action, the declarations of the husband, made after the bet 

was concluded, but before the race was run, to the effect’ that he 
had no interest in the wayer, are eompetent evidence against the 
plaintiff. 

When statutory action ‘lies.—An action lies foy the use of the wife, 
to recover money bet and lost by her husband on a horse-race, 
(Code, 2 1563,) notwithstanding the fact that her husband’s inter- 
est in the wager was purposely concealed from the defendant, be- 
cause of his known unwiilingness to make a bet with the husband, 
or on a yace-in which the latter was interested. 

4, Parties to such action.—Where several persons are interested in 
money lost on a horse-race, an action may be brought for the use 
of the wife of any one of them, without joining the others, to re- 
cover her husband’s portion of the money.’ 


i) 


eo 


APPEAL from the Circuit Court of Lowndes. 
Tried before the Hon. Nat. Coox. 


Tuts action was brought by Daniel Davis, suing for the 
use Of Mrs. Julian Davis, wife of James Davis, against 
Thomas J. Orme, to recover the sum of $400, alleged to 
have been won by the defendant from said James Davis, 
on the 20th August, 1857, as a wager on a horse-race ; 
and was commenced on the 24th June, 1858. The de- 
fendant pleaded, ‘that he was never indebted in manner 
and form as plaintiff has complained against him.” The ' 
rulings of the court on the trial are thus stated in the bill 
of exceptions: 

“The plaintiff introduced evidence tending to show: 
that, on the 20th August, 1857, a.horse-race was run, near 
Hayneville in said county, between two horses, one of 
which belonged to the defendant, and the other to James 
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Davis ; that the defendant and one Jones ‘bet $400 on 
said race; that the defendant’s horse won the race; that 
some little dispute afterwards arising about paying. over 
the money to the defendant, he, and Jones finally agreed, 
as a compromise and settlement of the dispute; that they 
would draw another $100 bet which they had made on. 
another race, that the $400 won by the defendant should 
be paid over to him, and that he should pay $50.to Jones 
for the keeping of Davis’ horse; and that this was aecord- 
ingly done, and the money paid over to the defendant, on 
the day the race was ran. The proof farther tended to 
show, that the defendant and said James Davis had had a 
previous difficulty about a horse-race, and the defendant 
was unwilling to make any more bets on horse-racing with 
said Davis, or in any race in which said Davis -had any , 
interest; that said Davis, about one month before said 
race was run, handed $400 to one Robinson, and requested 
him to hand it to said Jones, for the purpose of making 
a bet on his horse against the defendant’s; that Robinson 
handed said money to Jones, who used it, as above stated, 
in making said bet with the defendant,—Jones and Rob- 
inson each taking an interest of one hundred dollars in 
said bet, and Davis being interested to the amount of two 
hundred dollars; that the defendant inquired of said 
Jones and Robinson, at the time the bet was made and 
the money put up, whether said Davis had any interest in 
the race or bet,—saying, that he would have nothing to 
do with it if Davis was interested in it; that Robinton 
and Jones both assured him that the money belonged to 
Jones, and that Davis had no interest in it; that the de- 
fendant made the bet upon this assurance, and would not 
have made it if he had known that Davis was interested 
in the race; that Davis and Jones both knew the defend- 
ant’s unwillingness to make a bet in which Davis was in- 
terested; that Davis put the money into Jones’ hands, 
with the understanding that he should make the bet with 
the defendant in his own name, and should deny the inter- 
est of Davis in the same, for the purpose of inducing the 
defendant to make the bet; and there was no evillence 
that the defendant: had any notice, until this suit was 
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brought, that the money bet by Jones, or any part thereof, 
belonged to Davis: 

“The plaintiff proved, that James Davis now lived, and 
had lived for more than ten years, in Dallas county, Ala- 
bama; ‘that there was a family of children in the house 
where he lived, and a lady who, on one occasion, was intro- 
duced by said Davis as Mrs. Davis; and that this lady, with 
the children, dined at the table with said James Davis and 
his guest. The plaintiff proved, by a witnéss who -had 
residedin the neighborhood for the last ten years; that 
he had never known or heard any thing showing that this 
lady was not the wife of said Davis. * Plaintiff then asked 
said witness, what was the common reputation about her 
being his wife. The defendant objected to this question, 
and the court sustained the objection ; to:which the plain- 
tiffexeepted. The court allowed the witness td be asked, 
what was the common reputation in'the neighbothood on 
this point. 

“The defendant proposed to prove, by a witness at 
whose house Davis kept his horse for several weeks before 
the race, that while Davis was keeping his horse with 
him, and after the bet had been made and the money 
staked, Davis said that ‘he: had no interest ifi‘the race. 
The plaintiff objected to this evidenee, and, his objection 
being overruled, excepted. ‘The witness testified, that 
Davis did say, during the time aforesaid, that he had no 
interest in the race. 

“The court charged the jury; that if they believed from 
the evidence that Davis put themoney in controversy into 
the hands of Jones, to make @ bet upon'a horse-race with 
the defendant, when he and Jones knew the defendant 
would not make the bet if he knew that Davis had an 
interest .in it, and with the purpose and intention that 
Jones should represent the money to. be his own, and 
thereby induce the defendant to make a bet which he 
would not make if he knew that Davis was interested in 
it; and that this’ money was bet by Jones with the de- 
fendant on a horse-race ; and that. both Jones and Davis 
denied that Davis had any interest inthe bet; “and that 
Jones represented to the defendant that the money was 
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his, and made the bet-in his own name; and that Davis 
was not known to the defendant in the bet; and that the 
defendant believed, and was assured by Jones, that Davis 
had no interest in the bet, and would not have made the 
bet, if he had known that Davis was interested in it,—then 
the plaintiff could not recover, although Davis was in fact 
a party interested in the bet.” 

'The plaintiff excepted to this charge, and.he now as- 
signs it as error, together with the rulings of the court on 
the evidence. 


D.-W: Barve, with J. D. F. WitxiaMs, for appellant, 
1. James Davis was nhot.a party to the suit, nor in privity 
with any party; nor was. he in any sense the transferror 
of the cause of action. The wife’s right of action is de- 
rived directly through and from the statute, and not from 
her husband; and there is no principle of law which jus- 
fies the admission of his declarations to defeat her action: 

2. The authorities do not confine the reputation, which 
is received to prove marriage, to the immediate neighbor- 
ee —1 Greenl, Ev.. § 128. 

. The charge of the court involves a misconception of 
the re t and policy of the statute on which’ the action 
was founded. The statute was manifestly intended to 
suppress the evil practice of betting, and to prevent an 
improvident husband from gambling away his estate; an 
object which would be utterly defeated, if the husband 
can avoid the statute by merely ew(ploying the agency of 
another in carrying out his purpose. - The husband’s fraud 
cannot ‘estop the wife, nor defeat her statutory rights. 
Nor can the defendant claim atiy benefit from the decep- 
tion practiced on him, since he engaged, in. an illegal 
transaction at his peril—Manning v. Manning, 8 Ala. 142; 
Givens v. Rogers,.11 Ala.. 543. It is well settled, that 
where one contracts witli an agent; in ignorance of his 
agency, the prin¢ipal may nevertheless.maintain an action. 
Story on Agency, §.420, und.cases cited. Here, the plain- 
tift's rights, under the statute, are paramount to the rights 
of the principal, agent, or winner. Pip 
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' Warts, Juper & Jackson, conira.—1. That the declara- 
tions of James Davis, in disparagement of his own title, 
were competent evidence, see Brown v. Foster, 4’Ala. 284. 
Chisolm v. Newton & Wiley, 1 Ala, 371; Head v. Suavien, 
9 Ala. 791. 

2. In allowing evidence of common reputation in the’ 
neighborhood, to prove the marriage of James and Julian 
Davis, the court went as far as the authorities will allow. 

3. Section 1563 of the Code, on which the action is 
founded,.creates a right in the nature of a penalty; and 
the party who sues under it, must conform to its provi- 
sions. Davis neither. bet any money with Orme, nor paid 
any money to him lost.on a horse-race:.on the contrary, 
Jones made the bet, and paid the money, and Orme knew 
nothing of Davis’ interest in the money until: the com- 
mencement of this suit. If’ Orme had lost the race, he 
might have sued Jones for the money, but not Davis; and 
there must be some caren in the construction of the 
statute. 

4. If Davis can recover at all,: Jones and Robinson 
ought to ‘have joined with him, because they were all 


jointly-interested i in the wager. 
























STONE, J .—In. refusing to receive evidence of general 
reputation that Julian Davis was the wife of James Davis, 
the circuit court did not ‘err. That court went quite as 
far in receiving evidence on this point as the law allows, 
1 Greenl. Ey. § 107; Shep. Dig..561, §§ 101, 103. 

[2.] Neither did the court err in reeeiving evidence of 
the admissjons of, James Davis, made after the terms of 
the bet were agreed on, and before the race'was decided, 
that he had no interest in the bet. Mrs.. Davis’ right to 
recover depends’ on the establishment by her of the fact, 
that James Davis, her husband, had-lost, and Mr. Orme 
had won, money. which he, Orme, recetved. To make out 
her claim; she must show that, before and up to the time 
of the race, Mr. Davis .had money, which, after the race, 
went to Mr..Orme.. - Glaiming title through him, it neces- 
sarily follows, that. whatever he said in disparagement of 
his title, pending the time during which she must and 
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does assert he had title, is legal evidence against her, 
Thomas v. Degraffenreid, 17 Ala. 602; Head v. Shaver, 
9 Ala. 791; Shep. Dig. 583, § 1. 

[3.] The present action was brought under the last of 

the following two:sections of the Code: “§ 1562. All 
contracts, founded in whole or in part on a gambling con- 
sideration, aré void; and any person who has paid any 
money, or delivered any thing of value, lost upon any 
game or wager, may recover such. money, thing, or its 
value, by action commenced within six months from tlie 
time of such payment or delivery.” ‘§ 1563. Any other 
person may also recover the amount of such money, thing, 
or its value, by action commenced within twelve months 
after the payment or delivery thereof, for the use of the 
wife; or, if no wife, the child or children; andvif no child 
or children, the next of kin of the loser.” 
It is contended for appellée, and the circuit court so 
ruled, that inasmueh as the wager in this case was made 
by Mr. Jones, assuming to.act in the premises for himself; 
that Mr. Orme refused to engage in the race, or make the 
bet with Davis; andthat Orme, when the race was agreed 
on, was informed'and believed he was dealing with Jones, 
and not with Davis,—then, although the money wagered 
and lost may have belonged to Mr. Davis, and although 
the plaintiff Julian may be the wife of-said James Davis, 
still this action ean not be maintained. 

Section 1562 of the Code declares all'contracts, founded 
in whole or in part’on a gambling consideration, to be 
void. . The wager, while it remained a wager, and up to 
the time when the money was, after the race, delivered to 
Orme, was wholly void; and $200.of the money wagered, 
on the hypothesis assumed in the charge, was, for all pur- 
poses, the money of Mr. Davis, subject to his control and 
direction, and liable} to be recovered by him in a suit 
therefor. Mr. Jones, as to the $200, was but the agent 
of Mr. Davis, subject to his varying lawful directions, no 
matter how. frequently given; and hence, Mr. Jones, in 
no sense, became the owner of the money. If Mr. Jones 
liad deposited that money in the hands of a third person, 
or, if he had casually lost the same, and it had been found 
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by a third person, Mr. Davis could have maintained an 
action for its recovery.—Houston v. Frazier; 8 Ala. 81; 
Hitchcock v. Lukens, 8 Por. 833;. Madden v. Smith, 
3 Stew. 119; White v. Wood, 15 Ala, 358; Upehurch v. 
Norsworthy, ib. 705; Wilson v. Sargeant, 12 Ala. 778; 
Ivey v. Phifer, 11 Ala. 535; Allen.v. Booker, 2 Stew. 21; 
Vandyke v, The State, 24 Ala. 81. 

Although Mr. Davis was not known to Mr. Orme in 
the making of this wager, nevertheless. it was his act. 
Qui facit per alium, facit per se. waliinglish v.'The State, 
35 Ala. 428. 

We think the facts supposed in the denny of the court 
could not have the effeet of defeating this action. The 
evident policy of ‘section 1563 of the Code was, that the - 
wife, children, or next of kin, of one who had improvi- 
dently lost his property at the eard-table, or on the race- 
course, might re-possess themselves thereof... The law is 
a cobweb, if its purpose can be defeated: by. the flimsey 
subterfuge of having the wager made by one, with the 
moneys of another. 

[4.] There is nothing in the argument that, inasmuch 
as the wager inthis case was a.gross sum of $400, and 
it is only claimed that Mr. Davis owned $200 of the mo- 
ney, therefore a separate action can not be maintained for 
the several interests involved.—Tankersly v. Childers, 
20 Ala. 212; 8. C., 23 Ala. 781; Smith v. Wiley, 22 7. 396. 

The judgment of the circuit court is reversed,.and the 
cause remanded, 





ST. JAMES’ CHURCH vs, ARRINGTON. 
[ BILL IN EQUITY LO°ENJOIN FRECTION OF STABLE AS NUISANCE. | 
1. When equity will enjoin. probable nuisance.—A private stable, near a 


church, not being necessarily a nuisance; and the probable incon- 
venience that may result from its use, to the congregation wor- 















JUNE ‘TERM, 1860. 547 


St. James’ Charch v. Arrington. 















shipping in the church, not being a mischief of that vast and over- 
whelnfing character which authorizes the interference of a court 
of equity in advance of a trial at law,—the chancery court will not 4 
enjoin its erection, dt the instance of the ¢orporate authorities ‘of F 
the church, on the ground -that it will be a nuisance. J 










Appeal from the Chancery Court of Sumter. 
Heard before the Hon. Wave Kuyzs. 






Tn bill in this case was filed in the name of the min- 
ister, wardens and vestrymen of St. James’ church in the 
town of Livingston, a body corporate, against Henry F. 
Arrington, and sought to enjoin the erection otf a stable 
by the defendant on alot adjoining the church. Lt alleged, 
that the defendant was erecting a stable on the seuth side 
of the chureh building, and in close proximity to it, con- 
taining sixteen stalls; that said. stable would, “of neces- 
sity, create a nuisance, so aggravated in its character as, 
in the opinion of complainants, to militate materially 
against the welfare and, usefulness of said church”; that 
there were three windows in the church building on the 
south side, which were necessary to its proper ventilation ; 
that the deposits from-the stable, which ‘always accumu- 
late in and about stables, would create an offensive stench 
during the hot season; that a south.wind,—*the point of 
the compass from which the wind usually comes during 
the hot season,”—would blow an intolerably offensive 
odor into the-church ; that the defendant, in erecting his 
stable on that site, was actuated by “‘some capricious whim, 
or desire to molest the welfare of complainants’ church” ; 
and that the erection of the stable, on that site, would be 
“essentially injurious” to complainants’ church. The 
prayer of the bill was for an injunction, and for general 
relief. 

The chancellor sustained a demurrer to the bill, for want J 
of equity, on the ground that “a stable is not, per se, a 
nuisance”; and his decree is now assigned as error. 

































T. B. Wetmore, for appellant.—The complainants are 
a religious institution; and complain,of the injury done 
to the usefulness of their church.. An action at law for 
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damages eould only determine the material injury done 
to their property, and would 'be outside of, if not antago- 
nistic to, the objects of their incorporation. The moral 
injury of which they complain, in having the public pre- 
vented from attending service at their church, is not the 
subject of an action at law, but is peculiarly within the 
preventive justice of the chancery court. “¢ to nuisances 
which may be enjoined in chancery, see 2 Eden on In- 
junctions, 271-2; 4 Eng. L. deed 20; '9 Geo. “A25; 10 ib. 337; 
9 Paige, 575. 


T.. Reavis, contra.—A stable, near a church, ‘is not ne- 
cessarily a nuisance. The established rule is, that if .the 
thing sought to be enjoined is not unavoidably, and in 
itself, a nuisance, but only something which may become 
so under certain circumstances, a court. of equity will not 
interfere, until the matter has been tried at law.—Ripon 
v. Hobart, 1 Cooper’s Sel. Cases, 333; Ray v. Lynes, 
10 Ala. 63; Kirkman v. Handy, 11: Humph. 406; Simp- 
son v. Justice; 8 Ired. Eq. 115; Dargan v. Waddell, 
9 Tred. L. 244; Ingraham v. Dunnell, 5 Metcalf, 118 ; 
Danav. Valentine, i. 8; Charles River Bridge v. Warren 
Bridge, 6 Pick. 376; Hart v. Mayor, 3 Paige, 213; Bige- 
low v. Hartford Bridge, 14 Conn. 565; mene v. Pres- 
ident, be Indiana, 223; Van Winkle v. Curtis, 2 Green’s 
Ch. 422°; Pickard v. Collins, 23 Barbour, 444; Gwin, v. 
ane Freeman’s (Miss.) Gh.505; Randolph v. Rosser, 
7 Porter, 288. The statement in the bill, that the stable 
will, of necessity, create a nuisance, is nothing more than 
the expression of an opinion.—Coker v. Birge, ‘10 Geo. 336;° 
9 Paige, 576. The defendant's motive has nothing to do 
with the,ease.—Pickard v. Collins, 23 Barbour, 444. ~ 






R. W. WALKER, J.—The jurisdiction of’ courts, of 
equity, to interpose by injunction in cases'of private nui: 
sance, is of coniparatively recent growth; and, though it 
‘is now well established, it must be admitted, that the « con- 
trol thus assumed over an individual, in the use or enjoy- 
ment of his property, is one of the extraordinary powers 
of the court, and should be cautiously and sparingly ex- 
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ercised. Both-in England and the United States the 
courts are exceedingly unwilling to interfere, until the 
nhisance has been established by a trial at-law. Unless 
the nuisance has been previously.established at law, it 
must be “a strong and mischievous case of pressing neces- 
sity,” to entitle the party to.an injunction.—Rosser vy. 
Randolph, 7 Porter, 245-6; Ray v. Lynes, 10 Ala. 64. 

The general rule upon this subject is thus stated by 
Lord Becaghem, in Ripon v. Hobart, (8 M. & K. 169; 
B.-©., 1 Cooper's Sel. Cas. 333:) “If the thing sought to 
be piobsbited:s is in itself a nuisance, the court will inter- 
fere to stay irreparable mischief, without waiting for the 
result of a trial; and wil],.according to the circumstances, 
direct an issue, or allow an action, and, if need be, expe- 
dite the proceedings,—the injunction being in the mean- 
time continued. But, where the thing sought to be-re- 
strained is not unavoidably,'and in itself, noxious, but 
only something which may, according to circumstances, 
prove so, the court will refuse to interfere, until the mat- 
ter has been tried at law, generally by an action, though, 
in particular cases, an issue may be directed for the satis- 
faction of the court, where an action could, not be so 
framed as to meet the question.” 

The principle, that the court will not interfere in the , 
first instance by injunction, where the matter complained © 
of.is not, ipso facto, a nuisance, but may or may not prove 
so, according to circumstances, was recognized in Ray v. 
Lynes, (10 Ala. 63,) and, as a general rule, is well estab- 
lished ‘in the equity jurisprudence of the United States. 
Kirkman v. Handy, 11 Homph. 406; Mohawk Co. v. Utica 
Co.; 6 Paige, 554, 568; Bell v. Ohio Co., 25 Penn. 161, 
175, 182; Dana v. Veloniive, 5 Metealf, 8; Ingraham v. 
Dunnell, ib. 118; Harrison v. Brooks, 20 Geo. 548; Laugh- 
lin v. President, &c., 6 Indiana, 223; Gwin v. Melmoth, 
Freeman’s Ch. (Miss.) R. 505; Barnes v. Calhoun, 2 Ired. 
Eq. 199; Van Winkle v. Curtis, 2 Green’s Ch. 422; 2 Wa- 
terman’s Eden on Injunctions, note 1, 269, 2134-5; Ad- 
ams’ Kq. 211, note 1, 217-18. 

It is true that the general rule, as thus stated, must be 
taken spbject to the qualifications declared by Lord 
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Brougham in’ the leading case: “In matters of this de- 
scription, the law cannot make’over-nice distinctions, and 
refuse the relief merely becausé'there is.a bare possibility 
that the evil may’be avoided. Proeeeding upon practical, 
views of human affairs, the law will guard: against risks 
which are so {mminent that no prudent person would in- 
cur them, although they do not amount to absolute cer- 
tainty of damage.- Nay, it will go further, according to 
the same practical and rational view, and, balancing the 
magnitude .of the evil against the chances of its occur- 
rence, it will even provide against a somewhat less immi- 
nent probability, in cases where the mischief, shotld it be 
done, would be vast and overwhelming.” —Ripon v. Ho- 
bart, 3 M. & K. 169; Mohawk Oo. v- Utica Co., 6 Paige, 563; 
see, also, Hinton v. Earl of Granville, 1 Or. & Ph. 283, 297 ; 
State v. Mayor, 5 Porter, 279; Bacon v. Jones, 4 M. & 
Cr. 434; Cory-v. Norwich Co., 3 Hare, 593. 

A private stable, near a church, does not belong to the 
class of erections which are unavoidably, and in them- 
selves, nuisances.’ That it may become a nuisance, is no 
doubt true; but the question whether or not it will prove 
to be one, depends, in a great measure, upon its proximity 
to the church, the manner in which it may be built, the 
number of horses placed in it, and the degree of care with 
which it may be kept; and hence it is not susceptible of 
definite settlement, until the building is completed, and 
applied to the use for which it is designed.—Kirkman v. 
Handy, 11 Humph. 406; Dargan v. Waddell, 9 Ired. L.°244. 

Whenever it is legally ascertained that it has become a 
nuisanee, ‘a. court of equity will protect, by injunction, any 
party injured thereby. But as, in the present ease, it is 
yet uncertain, and remains to be ascertained from future 
events, whether or not the erection will: become a nuisance, 
there is no ground for an injunction arresting the further 
progress of the building, or its appropriation to the use 
intended. Admitting that there isa strong probability 
that inconvenience and discomfort may result from the 
use of the stable; yet the injury apprehended is not of 
that “vast and overwhelming” character, which would jus- 
tify a departure from the general rule above stated, which, 
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as we have seen, denies an- injunction’ in such cages, in- 
advange -of atrial. at law.—Authorities supra ; also, De- 
witt v. Hays, 2 Calif. 4633; Pickard v. Collins, 28 Barb. ; 
. S. Ct. R..444: : ' = 
Decree affirmed. q 










O’'BANNON vs. MYERS’ EXECUTORS. 





[BILL'IN EQUITY FOR FORECLOSURE OF MORTGAGE. | 






1. Affidavit of lost instrument—When a party comes into equity to 
obtain the benefit of an instrument properly belonging to the 
jurisdiction of a court of law, on the ground that it islost, an affi- 
davit of its loss must accompany the bill; but this rule does not 
apply to a bill for the foreclosure of a mortgage, given to secure 
the payment of a note which is alleged to be lost. 

2. Prog of note by recitals of mortgage.—The recital of a note ina 
mortgage given to secure it, although it does not estop the nrort- 
gagor from denying the existence of the note as recited, is not, 
sufficient to overcome his sworn denial of its existence in his an 
swer to a bill in chancery. 

3. Variance.—There can be no decree in chancery, in favor of the 
complainant, without a substantial correspondence between his 
‘allegations and proof. 
















AvpraL from the Chancery Court at Wetumpka. 
Heard before the Ilon.' James B: Crark. 






Tue bill in this case was filed by the executors of Clai- 

borne Myers, deceased, azainst Joseph D. O’Bannon, for 
the purpose of foreclosing a mortgage on a lot in the town 
of Prattville, which purported to have been given to se- 
cure the payment of a. note for $600, executed by said 
O'Bannon, on the 20th January, 1852, and payable to said 
Claiborne Myers, or bearer, on the Ist’ January, 1858. 
The ill alleged, “that the note has been lost or destroyed, 
as complainants believe, and has not been paid or other- 
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wise Gischarged ;’” and was:sworn to, by both of the com- 
plainants, in the usual form. The defendant answered, 
on.oath, denying his indebtedness.to the:testator, and the 
existence of the note described in the mortgage; alleging 
that the mortgage was given and intended to secure the 
testator against his liability, as surety for the defendant, 
on two notes to one Spigner, which together amounted to 
abeut $500, and, by mistake ‘of the attorney who wrote 
it, misdescribed the demand intended to be secured; and 
praying that the answer might stand asa cross bill for the 
reformation and satisfaction of the mortgage. On final 
hearing, on pleadings and proof, the chancellor rendered 
a decree for the complainant, and dismissed the cross bill, 
at the costs of the defendant; and his decree is now as- 
signed as error. 


N.S. Graway, for appellant... 
Evmore & Yancey, contra. 


A. J. WALKER, C. J.—In this case it was not neces- 
sary that an aflidayit of the loss of the note, secured by 
the, mortgage, should haye accompanied the bill of fore- 
closure. When a bill is filed to obtain the benefit of an 
instrument ‘properly belonging to the jurisdiction of a 
court of law, upon the ground that it is lost, an affidavit 
ef the loss of the instrument is required. The requisition 
of the affidavit is a caution required by the chancery court 
in permitting atransfer of jurisdiction from the court of 
common law to a court of equity.—1 Mad. Ch. Pr. 27-28; 
1 Dan. Ch. Pl. & Pr. 449;.Story’s Eq. Pl. §478; Whit- 
church v. Golding, 2 P. Wms. 541; Walmsley v. Child, 
1 Vesey, sr. 841-345; Hove v. Harrison, 11 Ala. 499, 
504; Owen v. Paul, 16 Ala. 130. The object of the bill 
in this case is the foreclosure of a mortgage,—a matter of 
which a court of law has no jurisdiction. The entertain- 
ment of the cause by acourt of equity involves no change 
of jurisdiction, and the affidavit was not necessary. 

[2.]-The complainants did not produce the note, to se- 
cure which the mortgage was given. The bill alleges the 
execution and loss of ‘the note. The defendant denies 
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the execution of the note, in a. sworn answer; there being 
no waiver of an affidavit of the truth of the answeég. The 
complainant adduees no proof of the existence afd con- 
tents of the note,save the recital in the mortgage. Does 
the recital .in the mortgage, which is under seal, establish 
the existence and contents of the note ? 

The modern doetrine unquestionably is, that the recital 
of an.instrument in a deed is, as a. general «rule, primary 
and conclusive evidence of such instrument, against the 
grantor and his privies. This doctrine, although it is op- 
posed by some of the English. text-books, is too well 
established by judicial decisions to be now controverted. 
Carver v. Jackson, 4 Peters, 1-83; Orane v. Morris, 
6 Peters; 598; Jackson v. Parkhurst, 9 Wendell, 209; 
Jackson y. Brooks, 8: Wendell, 426; Dunn v. Cornell, 
8 Johns. Cas. 174; Jackson v. Livingston, 10 Johns. 
R. 384; Hoyatt v. Phifer, 4 Dev. Law, 273; Scott. v. 
Douglass, 7 Ohio, 228; Waynian v. Taylor, 1 Dana, 52 
2 Smith’s Lead. Cases, top 609, 640, 687; 1 Phil. on Ev 
C. & H’s notes, (4 ed.) 473, n.°130; 2 ib. 574, n. 476; 
Graham v. Lockhart,'8 Ala, 9-24; Mead v. Steger, 5 P. 
498; Brooks v. Maltbie, 4.8. & P. 96: While the gen- 
eral rule isas above stated, there are éxceptions toit; and 
we think the recital of a note, in a mortgage given to se- 
cure its payment, ought to be excepted from the operation 
of therule. The South Carolina court of appeals, having 
before it the question, whether the recital in a mortgage 
deed of the bond secured by it dispensed with the pro- 
duction of the bond, held, in general terms, that the re- 
cital of an instrament in adeed was-not primary evidence 
of the instrument. We cannot concur in that proposi- 
tion. But the court, in fortifying its conclusion, gives 
some special reasons why the recital of a bond in a mort- 
gage should not be primary evidence. Those reasons are, 
that ‘the bond is assignable, -and payments are usually 
endorsed upon it; and the production of the instrament 
should be required, to gdard against a foreclosure in favor 
of a party who had transferred. the bond, as well as to. 
prevent the deprivation to the defendant of the evidence 
of payment.—Chewning v. Proctor, 2 McCord’s Ch. R. 
36 
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11. In a New York case, the same reasoning as'to the 
recitaLof a mortgage in another deed is advanced in..the 
followiig guarded language: ‘ Although the existence of 
an absolute deed or Jease.-may ‘be proved bya recital, 
against, the. party. making such recital, and all claiming 
under him; yet, I incline to think, that.a. mortgage, can 
not be so proved, because’ it is defeasible by payment of 
the mortgage-money ;..and if produced; it might probably 
show an acknowledgment of satisfaction on the’ back of 
it, that being the usual mode.” —Jackson v. Davis, 
18 Johns. R. 7... Aside. from the.consideration, that pay- 
ments are usually endorsed upon notes, the inconvenience 
and injustice which might result from dispensing with 
the production ef a-note secured by the mortgage songht 
to be foreclosed, are so. great, that we think the recital in 
the mortgage, ‘as:to the note, shonld constitute an.excep- 
tion to-'the general: rule, and that the mortgagor should 
not be estopped.from denying the existence of the note 
as recited in the mortgage.—Singleton v. Gayle, 8 P. 273; 
Bennett v. Taylor, 6-Cal. 502. 

The recital in the mortgage is, however, a solemn’ ad- 
mission of. the existence and contents of the note. The 
affidavits of the complainants make-out a primd-facie case 
of loss. It. may, therefore, be.conceded, that in the ab- 
sence of the advantage which the mortgagor has by virtue 
of his sworn answer, the failure to- produce the note would 
be sufficiently explained, and the note sufficiently estab- 
lished. But the admission contained in the mortgage is 
not sufficient evidence to overcome the positive denial of 
the answer:.it is hot equivalent to the testimony of two wit- 
nesses, or of one with corroborating circumstances, ,. The 

complainants have, therefore, failed’ to establish the exist- 
ence of the debt, as described in the mortgage and averred 
in the bill. 

It, ts possible ‘that the evidence may hens, that the 
mortgagor was under‘a liability. to the mortgagee at the 
date of the mortgage, to.a less amount, and of different 
characterfrom. that mentioned in the recital in the mort- 
gage and described in the bill. If such-be the ease, the 
complainants were not entitled to a decree of foreclosure 
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under their present bill... There can be no decree in chan- 
cery, without a substantial correspondence between the, 
allegations and proof. 
There was no error in dismissing the cross bill. .The 
evidence of the witness. Spigner does not. authorize a 
reformation of the mortgage. 
Decree reversed, and cause remanded. 





ROUNDTREE vs. TURNER. 


[ ACTION .ON- CONTRACT AND AWARD FOR OVERSBER’S WAGES. | 


1. Conclusiveness of jtrdicial ‘decision.—A decision of the supreme court 
is the law'of the’case in which it is pronounced, and its correctness 
cannot be questioned on a second appeal. 

. Sufficiency of award.—An averment that the arbitrators, under 
@ submission of all matters in dispute between the plaintiff aud 
defendant, in relation to the crop grown by them on the defend- 
ant’s’ plantation, ‘“‘awarded to plaintiff the one-fifth part of said 
crop,” is sufficiently certain ; but, if the award simply detefmines, 
‘that the contract has been proved, that R, (defendant) was to 
give T. (plaintiff) the fifth of the crop made for said R.,”’ it is not 
sufficient to support the, averment. 


APpPpraL from the Circuit Court of Jackson. 
Tried before the Hon. Joun E, Moore. 


Tuis.is the same case: which .was before this court at its 
June term, 1857, and. which may be found reported in 
30 Ala. 706. The second count of the amended com- 
plaint .was.as follows: “The plaintift claims of the’ de- 
fendarnt a like sum of $500, for this: On the 3d day of 
October, 1854, in said county; plaintiff and defendant 
agreed. to refer all their matters in dispute, in relation to 
the crops. grown by them oa said defendant’s plantation 
forthe year 1854, to the arbitrament of William Stephens, 
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Pleasant Hodges; and Moses’ Maples, and their award 
thereon to be abided by them; and plaintiff. avers, that 
said referees did meet and decide said controversy, and 
awarded to plaintiff; on the 7th October, 1854, the one- 
fifth part of said crop, which (plaintiff-avers) was worth 
said sum of $300; which award defendant on his part 

failed and refused to perform and abide: by, and refused 
_to deliver or give to said plaintiff the one-fifth part-of said 
crop, according to'the terms of the award, though often 
requested so to do,” &c. 

The bill of exceptions in the present record states the 
following facts: ‘* The plaintiff introduced evidence'tend- 
ing to show that, in 1854, he and the defendant made a con- 
tract, whereby plaintiff agreed to superintend the making 
of a crop for defendant that year, for one-fifth part of 
said crop; that he commenced the superintendingwf the 
making of said ctop about the 1st March, 1854, and con- 
tinued until the 12th July, when he was discharged by 
the defendant. He also proved, thata crop of corn, 
wheat and oats was’ made, its amount; and value; and 

then introduced a written instrument, signed by himself 
and defendant, inthe following words: ‘ We, 8. J. Round- 
tree and Lewis Turner, having a controversy respecting a 
crop that we agreed to make together, in the year 1854, 
now agree and are anxious to leave it to the decision of 
William Stephens and Pleasant Hodges as referees, and 
Moses Maples as umpire, on the 7th October, 1854, at 
Woodville, and agree to make each our statement of the 
contract, and to introduce any lawful testimony to prove 
the same; and we agree,+if' those men are in ;attendance, 
to be ready with our evidence for trial, and to abide their 
decision, this 3d October, 1854.’ (Bigned by both parties.) 
The plaintiff farther proved, that on the 7th October, 

1854, he‘and defendant, with said Stephens, Hodges and 
Maples, met at Woodville, pursuant to said agreement ; 

and that said Stephens, Hodges and Maples, havitig heatd 
the statements’ and ‘testimony of éach party respecting 
said controversy, then and there made, in their presence, 
the following award in writing: ‘ We, the referees, being 
sworn to decide this case sccordings to law and evidence, 
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we know of no law that deprives 4 nian of his contract. 
We also believe that the contract has been proved, that 
8: J. Roundtree was to give Lewis Turner the fifth of the 
crop made for said Roundtree.’ (Signed by said reftrees 
and umpire.) The plaintiff then proved, that after the 
making of, said award, and before the: comniencement of 
this suit, he demandéd the fifth of said crop, and the de- 
fendant refased to deliver it'to him; and proved'the value 
of said.crop. On these facts, the defendant requested the 
court to charge the jury, that the plaintiff was not enti- 
tled to recover under the second count of his, amended 
complaint; and that said award. does not give the plaintiff 
a right to recover a fifth part of the crop made for the 
defendant in 1854, but does nothing more ‘than ascertain 
the contract which the parties made. The court refused 
these charges, and ‘instructed the jury, that the plaintiff 
was entitled to recover under said award, on the sécond 
count of his complaint, the value of the fifth part of the 
crop made for defendant in 1854, with interest theteon 
from the making of said award; to which charge, as well 
as to the refusal of the chafges asked, the defendant 
excepted.” 

The charge given, and the refusal of the charge asked, 
are now assigned as error. 


Watker & Bricxe xt, for appellant.—The award is void 
for uncertainty, aud because it is not final and conclusive. 
‘Watson on Arbitration and Award, 126; 1 Dallas, 173; 
2 Yeates, 5389; 4 Rawle, 304; 2 Har, & Gill, 67; 3 Pike, 
824; 4 Blackf. 253; 11 Wheaton, 446; 2 Root,. 531; 
3 Cowen, 72; 1 Ld. Raymond, 123; Oro. Jac. 314; 3 Dow. 
& Ry. 433; 2B: & C. 170; 12 Wendell, 380. 


Rosinson & Jonus, contra.—The award, though not verWy 
formal, is substantially sufficient, when construed in con- 
nection with the submission; and, under the rule which 
requires all reasonable presumptions to be made in favor 
of awards, entitled the plaintiff to a recovery under the 
second count of hisamended complaint.—Reynolds v. 
Reynolds, 15 Ala. 398; Strong v. Beroujon, 18 Ala. 168. 
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STONE, J.—When this case was before us at a former 
term, (30 Ala, 706,) we declared, that.the complaint. was 
legally sufficient. ‘The, complaint, which contains two 
counts, is in the same form as when we announced its 
sufficiency, and must be now held sufficient, 

[2.] The second count is based on anaward., It avers, 
that the arbitrators “‘ awarded to plaintiff, on the Tth Oc- 
tober, 1854, the one-fifth part, of said crop.” This was 
sufficient, because it furnished the rule for ascertaining 
the amount to which plaintiff was entitled. Jd certum 
est, quod cerium reddi potest.—Higgins v. Willes, 3 Mann. 
& Ry 882; Plattv. Hall, 2 Mees. & Wels. 391; Waite v. 
Barry, 12 Wend, 877. But what isclaimedas an award in 
this case, falls far short of proving the averment in the com- 
plaint.. The arbitrators found. but a single fact—viz., the 
terms of the contract.between the parties. Thatcontract 
was executory, and cast on each party the performance of 
certain-duties.. Mr. Turner could claim no compensation 
from My. Roundtree, without averring a performance of 
his'part of the agreement, or giving some valid, excuse 
for its non-performance. he arbitrators failed to find 
the facts, from which the amount due eould be ascertained 
by calculation or proof; and they failed to find any sum 
due, which, if they had so found, would have supported 
their finding, without any recital of facts. The award 
did not support the second count in the complaint.— Wat- 
son on Arb, and Award, (59 Law Lib.,) 204, é seq.; Be- 
dam vy. Clerkson, 1 Ld. Raymond, 123; Marshall v. Dres- 
ser, 8 Ad. & El. (N. 8S.) 878; Cargey v. Aitcheson, 3 Dowl. 
& Ry. 433; Grier v. Grier, 1-Dal. 173; Gonzales v. Dea- 
vens, 2 Yeates, 539; Parkhurst v. Powers, 2 Root, 531; 
Carnochan’v. Christie, 11 Wheaton, 446; Archer v. Wil- 
* liamson, 2 Har. & Gill, 62; Manuel v.. Campbell, 3 Ark. 
824; Thinne y. Rigby, Cro. Jac. 314. Several of the 

rulings of the circuit court cannot be reconciled with 
these principles. 
teversed and remanded. 
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GRAY‘S ADM’RS vs. CRUISE. 





[DETINUE FOR SLAVES. | 





1. Jurisdiction of probate court to grant administration.—The jurisdiction 
of the probate court, in the matter of the grant of letters ‘testa- 
mentary, and of ad@ministration, is original, general, and unlimit- 
ed; and hencevevery reasonable presumption will be indulged in 
favor of its orders, when collaterally assailed. P .¥ 

2. Validity of grant of administration de bonis non.—A grant of letters 
of administration de bonis nan, whén there is in fact no vacancy in 
the administration, will bé held void, even in a collateral proceed- 
ing; but it will not be held void, in a collateral proceeding, 
merely begause it fails to show the appointment and removal, 
resignation, or death, of the administrator in chief; and where'the 
records shows the regular appointment of the administrator in 
chief, and that on a subsequent day it was ordered that his “‘resig- 
nation be received and récorded,” and that letters of administra- 
tion dé bonis won'were on the same day granted to another, it will 
be presumed that the resignation was of the office of administrator, 
and was im writing as required by the statue. 

3. Same.—Where a transcript from the records of the probate court, 

purporting to. be “a full, true and complete exemplification of the 

records and files of said court touching the administration ” of a 

decedent’s estate, shows a grant of administration de bonis non, on 

condition that the party executé and file a bond, but does not 
show that the bond was executed and filed as required by the 
order, it will be presumed in favor of the validity of a subsequent 
grant of administration, when collaterally assailed, that the party 
failed to comply with the condition. 































Apprat from the Circuit Court.of Talladega. 
Tried before the Hon. Nar. Coox. 






Tus action was brought by Bavid N. McClanahan, as 
the administrator de bonis non of John Gray, -deceased, 
against William Cruise ;* and was commenced on the 10th 
August, 1857... The defendant pleaded, in short by con- 
sent, the general issue, aud ne unques administrator; ‘and —. 
issue was joined on these pleas. On the trial, as the bill 
of exceptions shows, after the plaintiff had proved his y) 
inte8tate’s ownership and possession at the time of his 
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death of the slaves‘ in controversy, the defendant’s pos- 
session at the commencement of the suit, the value of 
the slaves, and of their annual hire, he offered in evidence 
a transcript from the ‘records of the probate court of 
Shelby county, which was certified by the probate judge 
to be “a full, true and complete transcript and exemplifi- 
cation of the records and files of said court touching the 
administration of the estate of John Gray, deceased,” 
and which showed the following proceedings: 
(December 15, 1845.) “It is-ordered, that Mrs. Jane 
Caroline Gray be appointed ‘administratrix, &e., of John 
Gray, deceased, on her entering into bond, with security, 
in the sum of $2,000. It is ordered, that the bond given 
pursuant to the above order,‘with A. E. Nunnally and 
William Gray sureties, be approved and recorded.” 
(June 12,1847.) “It is ordered, that the resignation of 
Jane C. Brewer (late Gray) be received and recorded. It 
is ordered by the court, that William Brewer be appoint- 
ed administrator of the estate of John Gray, deceased, on 
his executing and filing in this office his bond, to.approv- 
al, in the sum of at least $2,000.” On the 5th August, 
1847, leave was granted to said William Brewer, as ad- 
ministrator, to sell the negroes belonging to the intest- 
ate’s estate. In September, 1847, Brewer filed his ac- 
counts and vouchers for final settlement, and the court 
appointed the 30th October as the day for the settlement. 
On the 16th October, 1847, Brewer's réport of the sale of 
the negroes was received, and ordered to be filed and 
recorded. On the 30th October, 1847, a final settlement 
of,Brewer’s administration was made by the court, when 
it was ascertained that there was a balance of $1128 due 
from him to: the estate; and it was ordered, that he be 
allowed to retain one-half of this sum, in right of his 
wife, and pay over the other half to the guardian of the 
other distributee; and that,.on the payment of this.sum, 
“said -administrator be discharged.” ‘(July 21, 1857.) 
«This day came David Gray, guardian of John A. Gray, 
one of the distributees of the estate of John Gray, .de- 
ceased, and made application to the court for the appoint- 
ment-of an.administrator de bonis non of said. estate ;#and 
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it appearing to the satisfaction of the court ‘that said 
estate has not. been fully administered, and that David 
N.. McClanahan is a suitable person to act as such ad- 
ministrator, and: he coasenting thereto,—it is therefore 
ordered by the court,that the said David N. McClanahan 
be, and he is hereby, appointed administrator de bonis non 
of the estate,of, said John Gray, deceased, and that he 
enter into bond, with securities, according to law, in the 
sum of $5,000; and thereupon let letters of administra- 
tion de bonis non issue'to him accordingly.” (August 1sé, 

1857.) ‘It is ordered by the court, that the bond given 
“i David N. McClanahan, administrator de bonis non of 
the estate of John Gray, deceased, with W. H. Pope and 
S. A. McClanahan securities, be’ approved, filed, and re- 
corded; and that letters of administration on the estate 
of said John Gray be issued.” : 

“The defendant offered evidence to show, that he held 
said slaves as‘bailee‘under hire from William Brewer, 
who intemarried with Jane’ C., the widow of said John 
Gray; and that said Jane ©. was still living. This being 
all the evidence, the court charged the jury, that if they 
believed the evidence, the plaintiff was not entitled to 
recover; to which charge the plaintiff excepted,” and 
which he now assigns as error. 


S. Lerprr, L. E. Parsons, and A.ex. & Jonn WuitE, 
for appellant. 


Guo. S. Watpen, and Jas. B. Martin, contra. 
# 
R..W. WALKER, J.—The plaiatiff sued as adminis- 
" trator de bonis non of John Gray; and the general charge 
of the court,.that.if the jury believed the evidence, the 
plaintiff was not entitled to recover, is sought:to be sus- 
tained upon the ground, that the order of the probate 
court, by which he was appointed such administrator, was 
null and void. 
The jurisdiction of the probate court, in the matter-of 
the grant of letters testamentary, and of administration, 
is original, general, and unlimited. It is, to that extent, 
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a court of general, not of limited, or special jurisdiction ; 
and hence its order, granting letters of administration de 
bonis non, cannot be held void, in a collateral proceeding, 
because it fails to show the appointment and removal, 
resignation, or death, of the administrator in chief.—Ikel- 
heimer v. Chapman, 82 Ala. 676, 

But this court has, more than once, recognized the prin- 
ciple, that such an order is not conclusive evidence of the 
jurisdiction of the court in the particular case; and that 
if, in point of fact, there was no vacancy’ in the adminis- 
tration whef the order was made, the appointment will 
be held void, even in a collateral proceeding.—Mathews 
v. Douthitt, 27 Ala. 273; Rambo v.. Wyatt, 32. Ala, 363; 
also, Lessee of Griffith v. Wright, 18 Geo. 178; Miller v. 
Jones, 26 Ala. 259. 

In the present case, it is insisted, that the sduiteiniation 
of jurisdiction, which would arise from the isolated order 
for the: appointment of the plaintiff as administrator de 
bonis non, is overturned by other parts of the record from 
the probate court, which, it is alleged, show that there 
was no vacancy in the administration when the plaintiff 
was appointed. The point made in support of this propo- 
sition is, that it appears from this record that Mrs. Gray 
had been duly appointed administrator of her deceased 
husband, and that it is not shown that her administration 
had ever terminated. 

As superior courts act by right, and not by wrong, their 
acts and judgments are conclusive in themselves, unless 

lainly beyond the jurisdiction of the tribunals whence 
they emanate; or, as it is elsewhere expressed, “nothing 
shall be intended to be.out of the jurisdiction of a supe- 
rior court, but that which specially appears to be so.” In 
regard to such courts, every presumption'is made, in favor 
not only of their proceedings, but of their jurisdiction. 
Grignon v. Astor, 2 How. (U. 8.) 341;' Morgan v. Bur- 
nett, 18 Ohio, 585; Adams v. Jeffries, 12 Ohio, 255, 271; 
Wright v. Watson, 11 Humph. 529, 531; Wells v. Mason, 
4 Scammon, 84, 88; Cox v. Thomas, 9 Gratt. 323; Mor- 
row v. Weed, 4 Iowa, 77; Kelsey v. Wiley, 10 Geo. 371, 382; 
Woods v. Crawford, 18 Geo. 526; Shumway v. Stillman, 
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4+ Cowen, 294; 296;'4 Phil. Ev. 109;.1 Smith’s L. C. 816, 

820, 822. Hence, where the record of a superior court is 

resorted to for the purpose of showing that a particular 
judgment or,order (which is brought.into question collat- 
érally) was beyond ‘the jurisdiction of the court, every 
reasonable intendment will be made in. order to support 
the jurisdiction. In such cases, the rule is, not that the 
erder.is void, unless the record plainly shows that ‘the 
court had jurisdiction; but, on the contrary, the order 
must be deemed valid, unless it plainly appears that. the 
court had not jurisdiction ; and the leaning of the tribunal 
in which the order is collaterally assailed, will be to such 
a construction of. the record as will uphold the validity of 

.the proceeding. The fact that the court appointed an ad- 
ministrator de. bonis non, is, of itself, prima-facie evidence 
that there was a vacancy in the administration, and will 
be held conclusive, until itis clearly and explicitly dis- 
proved.—Authorities supra; also, opinion of Stone, J., 
in Hunt v. Ellison, 32 Ala, 195, 208, and eases cited ; Mil. 
ler v. Jones, 26 Ala. 259; Foot v. Stevens, 17 Wend. 483; 
Chemung Bank v. Judson, 4 Selden, 254, 260; Hart v. 
Seixas, 21 Wend. 40. 

The probate* judges, as is well known, are not always 
selected for their legal learning; and the records of these 
courts are often made up wishont the aid of counsel, and 
in haste. The rule, that liberal intendments will be in- 
dulged in support of the proceedings of courts ot general 
jurisdiction, is,, therefore, applicable with-peculiar force to 

probate courts, so far as they are courts of general juris- 
diction.—See Miller v. Jones, 26 Ala. 259; Wyatt’ v. 
Rambo, 29 Ala. 527-8; Lyon v. Odom,’31 Ala.:238, 240. 

Giving to the record from the probate court of Shelby 
county the benefit of a liberal application of the maxim, 
omnia presumuntur rite esse acta, we ‘do not think that the 
appointment of the plaintiff as administrator de bonis non 
is shown so clearly to have been beyond the jurisdiction 
of the court, as that it may be pronounced void. in a col- 
lateral proceeding.. It appears from the reeord, that Mrs. 
Gray was duly appointed administratrix of her deceased 
husband, on 15th December, 1845. The parol evidence 
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shows that, “between that date and 12th June, 1847, she 
intermarried with on4 William-Brewer. The record shows 
that,.on 12th: June, 1847, ay entry was made upon the 
minutes, which consists of two. orders, one following the 
other in immediate succession, as follows: “It is ordered, 
that the resignation of Jane C. Brewer‘{late Gray) be re- 
ceived and recorded, ‘It ‘is ordered by the court, that 
William Brewer bt appointed administrator of the estate 
of John Gray, ‘deceased, on his executing and: filing in 
this office his-bond, to.approval, in the sum of at least 
two thousand dollars.” 

Itis true, the record does not ar in so many words, 
that Mrs. Gray resigned her administration upon the es- 
tate of John Gray; nor that her resignation was in. writ- 
ing; as required by law. But the entry does show that 
she resigned something, and there is no evidence that she 
held any other office which she could resign to the pro- 
bate court, except that of administratrix of her deceased 
husband. As soon as this resignation (whatever it may 
have been) was received by the court, an-order was made, 
and: recorded in the same entry, for the appointment of 
John Gray; a proceeding which was altogether nugatory, 
if she had not resigned her administration. Moreover, 
Mrs. Gray is never, after this, spoken of, or referred to in 
the record; as administratrix of her deceased husband; 
_ but in all the orders and deérees made in relation to the 
estate, after this date, the court proceeds as if her admin- 
istration had terminated. Noviolence is done to the lan- 
_ guage of the’order, by construing it to refer to a written 
resignation; and, with the view of upholding the validity 
of the subsequent proceedings, it is our duty to- place that 
construction upon it. Considering this‘order, in connec 
tion with the order for the appointment of Brewer as ad- 
ministrator, which forms part of the same entry, and with 
the other parts of.the record, the most that can be:said 
is, that it is’ doubtful whether or not the administratrix 
had in fact resigned. This, as we have seen, falls short of 
the showing necessary to be made, before the appointment 
of tlie administrator de bonis non can be treated’as void, in 
a collateral procéeding. The question would be avery 
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different one upon.a direct appeal from the order granting 
administration de bonis non.—Authorities supra also, 
Bothwell v. Hamilton, 8 Ala. 461. lhe 
The counsgl on both sides concede, that Brewer Weer 
was. legally appointed administrator. The order made 
was, that he be appointed administrator, “on his executing 
‘and filing in this office his bond, to approval, in the sum 
of $2000.” The fact that Brewer was subsequently recdg- 
nized by the court as administrator might, possibly, in 
the absence of opposing evidence, justify the presumption 
that he had complied with the order, and given the re- 
quired bond. But the transcript from the probate court 
was a complete transcript of the records and “of the files’”’ 
touching the administration of Gray's estate; and the 
bond required of Brewer is not to be found in it. There 
is, therefore, affirmative evidence that no such bond was in 
fact executed by him; and, in order to sustain the validity 
of the subsequent grant of administration .de bonis non 
to the plaintiff, when collaterally assailed, this’ appoint- 
ment of Brewer, under a conditional order which was 
never complied with, will be disregarded.—See Hoskins 
v. Miller, 2 Dev. 362. 
Judgment reversed, and cause remanded. 





GOULD vs. MEYER. 
[CERTIORARI FROM, JUSTICE’s CouRT.] 


1, Garnishment on judgment by justice of thes peace, —Under the provis- 
ions of the Code, (2 2471, 2819,) a justice of thé peace has authori- 
ty to issue a garnishment on a judgment rendered by him. 

.2. What constitutes record of garnishment casc.—Where a justice of the 

peace sends up to the circuit court, in return to a certiorari, the 

affidavit made before him to procure the issue of a garnishment 
on a judgment, the summons served on the garnishee, the garni- 

shee’s answer, the jndgment thereon rendered’ against him, and a 

statément of the original judgment,—this is, prima facie, 'a suffi- 
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cient.return of the wavieniiies had j in the garnishment case; and 
it is incumbent on. the party who objects t6 its sufficiency to show 
affirmatively that there were other proceedings. 

3. Watver of objection by garnishee to affidavit amd summons. at a a 
garnishee has‘appeared and answered, admitting ah indebtedness 
to: the defendant, and a judgment has béen thereon rendered 
against him, and he has transferred the .cause: to the circuit court 
by certiorari, he cannot there raise an objection, for the first time, 
either to the affidavit, or to. the summons of garnishment. 

4, Waiver of right to answer anew.—If the garnishee, after the rendi- 
tion of judgment against him by the justice, removes the;cause by 
certiorari into the cireuit court, and there fails to appear, he cannot 
complain on error.that he was not permitted to answer anew in 
the circuit court. 

5. Sufficiency of garnishee’s answer,—Where the -garnishee’s answer 
admits an indebtedness to-the defendant, (there being two defend- 

ants’to the original judgment,) and the antecedent proocedings 
against him show which one of the defendants is meant, this is 
sufficient to sustain a mare against him.as the debtor of that 
defendant. 

6. Answer of garnishee, and who may defentl for him.—On the failure 
of the garnishee to appear and claim the right to answer anew in 
the circuit court, his petition for the certiorari cannot be reccived 
and treated, on’motion of ‘his counsel, as a new;answer to the 
garnishment ; nor can his surety on the certiorari bond be allowed 
to defend for him. 

7. Judgment reversed and rendered.—On appeal from@ judgment against 
a garnishee, in a case removed from a justice’s court by certiorari, 
an error in the amount of the judgment, which might have been 
corrected on motion in the circuit* court, will be corrected by the 
appellate court, at the costs of the appellant. 





~ 


APPEAL from the Circuit Court of Mobile. 
Tried. before the Hon. C. W. Rapter. 


In this case, it appears that, on the '19th June, 1858, 
L. H. Meyer obtained ajudgment ‘before a justice of the 
peace, for $50, against James Richardson and James 
Robertson; that on the 4th September, 1858, he sued 
out a garnishment on this judgment before the justice, 
which was.served on A. Brown, as the debtor of said 
Robertson ; that said garnishee appeared before the jus- 
tice, on the 8th September, 1858, and answered under 
oath that he would be indebted to “defendant,” on the 21st 
October, 1858, in. the sum ‘of $52 78; that the justice 
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thereow ‘rendered jedguient against the gainishee, on 
said 2ist October, for $50, and issued an execution on 
Said judgment on the 28th October, 1858; and that the 
garnishee then ‘sued out a certiorari and superidiliee; for 
the purpose of removing the proceedings to ‘the circuit 
court, and superseding the execution. In answer-to the 
certiorari, the justice returned to the circuit court the affi- 
davit made by the plaintiff to procure the garnishment, 
the summons of garnishment served om the garnishee, 
the garnishee’s answer before him, -a statement of the 
judgment thereon rendered by him, and ‘of the original 
judgnient against Richardson & Robertson, and the exe- 
cution issued against the garnishee. When the cause 
was called for trial.in the circuit court, as the first bill 
of exceptions shows, “‘the counsel, fer the garnishee 
moved the court for an alias certiorari, requiring the jus- 
tiee to certify all the’ proceedings had before him” in this 
cause, on the ground that thé papers filed did not consti- 
tute a sufficient return to the certiorari; which motion 
the court overruled, and said garnishee, by-Iris couusel, 
excepted. Said garnishee, by his counsel, then meved 
the co et aside said proceedings, and to dismiss 
hit, nd that the said justice had no jurisdic- 
tiong process of garnishment, because there 
orizing it; which motion being overruled 
by th he garnishee, by his counsel, excepted.” 
The second bill of exceptions states, “that when the 
cause was called for trial, the defeiidant’s counsel moved 
the court for a continuance, on account of the absence of 
the defendant, who had left the State, and for the want 
of an answer to the’garnishment; which. motion was 
overruled by the court, the showing being.deemed insuffi- 
cient. ‘The defendant’s counsel then moved ‘the court. 
that, in the’ absence of the-defendant to answer, the peti- 
tion fora eertiorart be allowed’ to stand as an answer to 
the garnishment ;” and produced to.the court. certain pa- 
pers, substantiating the statements of the petition; and 
tending to. show that. the garnishee was not. indebted to 
said Robertson. ‘The court overruled the motion, and 
held that, though the garnishee might answer anew, his 
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answer could not be made in the. manner  preposed, al- 
though: he was absent. The plaintift then moved for 
judgment against the. garnishee, and read to the court" 
the papers on file, but offered no,further proof. To this 
the, defendant, by his counsel, objected, on the ground 
that the evidence was-not sufficient to-entitle the plaintiff 
to judgment; but the court overruled the motion, and 
rendered judgment for the plaintiff: H. N. Gould, the 
surety on the certiorari. bond given by the garnishee, then 
made the same motion and objections on his own behalf, 
and insisted that, if. the plaintiff sought to, make. him lias 
ble as such surety, he had the right to make defense on 
the merits in his own, behalf, on the abandonment .or 
absence of the garnishee. But the court ruled, that the 
surety could not thus make defense, and that the plaintiff 
was entitled to judgment against him; and therefore 
overruled said rhotions and objections of said surety. To 
all which opinions, rulings and decisions of the court, the 
said garnishee and his surety each severally excepted.” 
The appeal. is sued outsby Gould alone, but errors. ave 
assigned in the names of himself and Browa jointly, 
embracing all the rulings of the court to whi 
were resotved, . 


stions 





Gro. N. Stewart, for appellant. 
G. Y. OVERALL; contra. 


A. J. WALKER, C. J.—Justices of the peace have 
authority ‘to issue garnishments, for the ‘collection of 
judgments sitdeanals by them. . Section 2471, found in 
chapter.20, title 1, part 3, of the Code, authorizes the issue 
of gai‘nishments for the eollection of judgments; but it 
contains provisions indicating that it was not designed 
to include justices. of the peace. ‘Section 2819 of the 
Code deelares, that the provisions ofthe title above refer- 
red to, so far as they are applicable to suits before justices, 
and not contradicted by any provisions: of the title in 
which section .2819 is found, are “in full force as to the 
rights of parties and to suits-brought before justices.’”* 
The statute authorizing the issueof garnishments upon 
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judgments is susceptible of application to suits before 
justices, and isnot contradicted by any thing contained 
in the title which ineludes section 2819. We, therefore, 
regard that section as bestowing the same authority to 
issue garnishments after judgment upon justices of the 
peace, as is by section. 2471 bestowed upon the circuit 
court ‘clerks. It follows, that theré was no error in the 
refusal of the court below to treat the garnishment pro- 
ceedings before the justice’of the peace as void for want 
of jurisdiction. ; 

[2.] The justice of the peace, in return to the ceriiorari, 
sent up the aflidavitmade to’procure the garnishment, 
the sammons of the garnishee, with the endorsement of 
service upon it, the answer of the garnishee, and the exe- 
cution against the garnishee, with a statement of the 
judgment against ‘him, and of the original judgment 
against the plaintiff’s debtor. The papers in the original 
cause did not belong to the garnishment suit: “The jus- 
tice transmitted the papers and statement from his docket 
which give a complete history of the regular and accus- 
tomed proceedings in 4 garnishment case before a justice 
of the peace.—Faulks v. Heard & Due, 31 Ala. 516. It 
is true, there might have been other proceedings and 
other papers in the cause, which it was the justi¢e’s duty 
to send up to the circuit court ; but, if such was the case, 
it is not shown by the record, and we cannot presume it. 
The defendant excepted to the refusal of the court to 
award a certiorari, to compel the justice to certify all the 
proceedings-before him, upon the ground that the papers 
filed, did:not constitute a sufficient return. It does not 
appear from the bill of exceptions, or other part of the 
record, that the return was incomplete; and we cannot 
hold that the court erred in refusing the certiorari. ‘The 
motion for a certiorari had no reference to the justice’s 
certificate, and we are not called upon to pronounce 
upon its sufficiency or insufficiency, as the appellant must 
be confined to the specific motion made by him.—Wolfe 
v. Parham, 18 Ala. 441. 

[8.] The garnishee came in, and submitted to answer 
before the justice; making no objection, so far as we can 
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learn, to the affidavit upon which the garnishment issued, 
or to the summons. A judgment was rendered: against 
him by the justice, upon .an. admission of indebtedness ; 
and he then, by certiorari, transferred the case to the 
circuit court. After these proceedings, it was too late 
for him to object, either to the affidavit; or to the sum- 
mons.—Marston v. Carr, 16 Ala. 325; Daniel v. Hopper, 
6 Ala. 296; Smith v..Chapman, 6 Port. 865; Clough-v. 
Johnson, 9 Ae 425; Goss. v. Davis, 21-Ala. a5 Bouts 
v. Atkinson, 32 Ala. 633. 

[4.] The garnishee cannot complain on error, that he 
was not permitted to answer anew in the circuit court ; 
because he never appeared and offered to answer: —Case & 
Pate v. Moore, 21 ,Ala..758; Colman v. Waters; 3 Porter, 
38]. Whether the circuit court ought to have continued 
the cause, in order that the defendant might, at a future 
term, appear and answer, was a.question .addressed to 
the discretion of. the circuit court; and the decision 
upon, it.is not revisable, 

[5.] The answer distinctly admits, that the. garnishee 
would be indebted, on the 21st October, 1858, the day on 
which the justice’s judgment was rendered, in the sum of 
$52.78, to the defendant. There were two: defendants in 
the original judgment; but there can be no doubt as to 
the defendant to whom the garnishee acknowledged an 
indebtedness, for that is clearly shown by a reference of 
the answer to the antecedent proceedings against the 
garnishee. The answer is, therefore, an admission of 
indebtedness at the date of the judgment, for an amount 
exceeding that for which judgment was rendered against 
the garnishee ;: and, by fair intendment, the indebtedness 
was to the.defendant as whdse debtor the garnishee was 
summoned. Such an answer fully justified the judgment 
rendered upon it. 

[6.] We know of no law which required the court. to 
permit the filing of the petition for a certiorari as an 
answer to the garnishment. If such a practice were es- 
tablished, it would destroy the statutory riglit to have an 
oral answer.—Code, § 2540. The surety on.the certiorari 
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bond had obviously no right,to intervene and become an 
active party in the proceedings against the-garnishee. 
|7.] The judgment of the court below against the gar- 
nishee is for too much; but the correction might have 
been made in the circuit court, upon motion, and will be - 
made here, ‘at the costs of the appellant. The judgment 
of the court below must be reversed, and a judgment must 
be here rendered for fifty dollars, with interest from the 
date of the justice’s judgment against the garnishee, and 
the costs of the circuit court. 


















BENNETT'S ADM’R vs, BENNETT. 


[BILL IN EQUITY BY WIDOW, AGAINST HUSBAND’S ADMINISTRATOR. | 









1. When widow may come into equiy, against husband’s administrator. 
A widow cannot maintain a‘bill in equity, against the administra- ' 
tor of her deceased husband, to recover money belonging to the 
corpus of her statutory separate estate; which the husband had 
received in his life-time, and had not paid over or accounted for. 
(A. J. WaLker, C. J., dissenting.) 










APPEAL from the Chancery Court.of Wilcox. 
Heard before the IIon. WabzE Kryes. 













Tux bill in this case was filed by Mrs. Margaret C.Ben- 
nett, the widow of Jerome Bennett, deceased, against 
Burgess Bennett, the administrator of said Jerome Ben- 
nett; and alleged the following facts: That the complain- 
ant and, said Jerome Bennett were married in Wilcox 
county, Alabama, in June, 1850; that the complainant 

at that time owned a large amount of personal property, 
which was in the hands of her guardian, and certain real | 
estate in Mississippi; that her husband afterwards received 
from her guardian a large amount of money belonging to 
the complainant’s separate statutory estate, and the money 
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arising from the sale of her lands in Mississippi, which he 
never paid over or accounted for, but -converted to his 
own use; and that he died in 1855. The prayer of the 
bill was, “that an account may be taken between com- 
plainant and the estate of her deceased husband, to as- 
certain what amount is due her from said estate, on ac- 
count of moneys received: by said Jerome Bennett. in his 
life-time, belonging to the complainant’s separate estate;” 
and for general relief. The defendant answered the bill, 
asserting his ignorance of its matcrial allegations, and 
requiring proof thereof. On final hearing, on pleadings 
and proof, thé chancellor rendered a decree for the com- 
plainant, and ordered an account to be stated by the 
master; and his decree is now assigned as error. 


Jno. T. Morgan, and D. W. Barnz, for appellant. 
Warts, Juper & Jackson, contra. 


STONE, J.—The case of Sessions v. Sessions, 33 Ala. 
522, was decided on the basis, that the money sought to 
be recovered was the separate estate of Mrs. Sessions, un- 
der our statutes to secure to married women their sepa- 
rate estates. In that case, we held, that a bill in chancery 
would not lie against the administrator of a deceased hus- 
band, for money—the corpus of the separate estate— 
which the latter had received in his life-time, and had not 
accounted for.—See, ‘also, Jenkins v. McConico, 26 Ala. 
213. . | . 

The present case is, in principle, precisely the same as 
Sessions y. Sessions, and under its authority, the decree 
of the chancellor is reversed; and this court, proceeding 
to render such decree as the chancellor should have ren- 
dered, doth hereby order and decree, that the bill of com- 
plainant be dismissed, at her cost, both in the court below 
and in this court. 


A. J. Watxer, C. J., dissents.from this opinion, and is 
in favor of overruling Sessions v. Sessions, supra, and of 
holding that, in cases like.the present, there is a concur- 
rent remedy, both in law and in equity. In.support of 
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his view, he.cites the following cases : Andrews v. Huck- 
abee, 80 Ala. 148; and Jenkins v. McConico, supra. 
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BROOKS vs. POLLARD. 











[ACTION BY PURCHASER, AGAINST BROKER, TO RECOVER PRICE.OF SLAVE SOLD 
WITHOUT LICENSE. | 


1. Construction of statutes prohibiting sale of slave by broker or agent with- 
out license—Neither the 17th sub-division of section 397 of the 
Code, nor the act of 1856 amendatory thereof, (Session Acts 1855-6, 
p. 25,) prohibits a broker or agent for the sale of slaves from sell- 
ing a slave belonging to himself, without license. 



















AppraL from the City Court of Mobile. 
Tried before the Hon. Atex. McKinstry. 





Tus action was brought by Thomas F. Pollard, against 
Augustus Brooks, to recover the sum of $800, paid by 
plaintiff to defendant, on the 12th October, 1857, as. the 
price of a slave. The complaint alleged, that the defend- 
ant was a negro-trader, broker, or agent for the sale of 
slaves, and sold the slave without having a license, as re- 
quired by the 17th sub-division of section 397 of the Code; 
and that the aetion to recover back the purchase-money 
was brought under section 400. The defendant pleaded 
the general issue, in short by consent, and several special 
pleas; averring that the slave sold by him was his own 
property, and that the sale was not made by him as a ne- 
gro-trader, broker, or agent for the sale of slaves. Issue 
was joined on the first plea, and demurrers were sustained 
to the several special pleas. The court charged the jury, 
in substance, that if they believed the defendant was en- 
gaged in the business of a negro-trader, broker, or agent 
for the sale of slaves, and sold the slave at’ his place of 
business, without having procured a license as required 
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by section 397 of the Code, then they must find for the 
plaintiff, although they might also believe from. the evi- 
dence that the slave’ belonged to the defendant, and was 
not bought by him dor the purpose of speculation. This 
charge, to which the defendant reserved an exception, is 
now assigned as error, together with the adverse rulings 
of the court on the pleadings and evidence. 


Wy. Boytss, for appellant. 
R. B. ArMiIstTeaD, contra. 


R. W. WALKER, J.—Section 897 (sub-division 17) of 
the Code provides, that on the payment of a special tax, 
license is to be granted “to sell, offer, or expose for’ sale 
any slave, by a negro-trader, broker, or agent for the sale 
of slaves.” By séction 399 it is, proyided, that if any per- 
son, “being a negro-trader, broker, or agent for the sale 
of slaves,” sells, or offers to sell a slave, without first ob- 

taining a license, he must, on conviction, be fined not less 
than the amount of the State tax for the license, Section 
400 provides, that in addition to this penalty, “the sale of 
a slave by a negro-trader, broker, or agent for the sale of 
slaves, is void as to the seller, and the purchase-money 
may be recovered back, by action commenced within one 
year from the payment thereof.” 

In Brooks vy. The State, (30 Ala. 516,) this court, in 
construing section 897, said: “Traffic in slaves, as a busi- 
ness or employment, was the subject under. consideration ; 
and we think the language relates to nothing else. *° * 
* * * The intention was to derive revenue from the 
business—the traffic—in slaves by negro-traders, brokers (for 
the sale.of slaves), and all other agents for the sale of 
slaves. It is only those ‘brokers and agents who are, as 
such, engaged in the sale of slaves as a business, who are 
provided for in the section of the Code we are consid- 
ering.” 

If we look alone. to the provisions of the Code, it is 
obvious: that the only sales by brokers or agents, which 
they were designed to embrace, are such,as, are madé by 
them in the capacity of broker or agent. As a person 
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can not act in the capacity of broker or agent in selling 
his own property, it follows that the Code does not require 
that one who is not a negro-trader, but is simply a broker, 
or agent for the sale of slaves, must obtain a license, be- 
fore he can légally sell one of his own slaves. 

It is insisted, however, that the amendatory act, ap- 
proved Feb. 7, 1856, (Acts ’55-6,) rendered it illegal fora 
broker or agent for the sale of slaves to sell a slave belong- 
ing to himself, without liceuse. The first section of this 
act so amends'sub-division 17 of section 397 of the Code, 
as to exempt .from license or tax the sale or offer for sale of 
of slaves, by auctioneers, brokers, or agents for the sale 
slaves, provided that, affidavit is made that the slave so 
sold or offered ‘for sale is the property of a resident of this 
State, and that’ such resident. has owned said slave for 
more than one year 'preceding the offer for sale within 
this State. The second section provides, that “this act 
shall be-so construed as to apply only to’ sueh slaves as 
may be sold by any trader, broker, auctioneer, or agent, 
on commission, for citizens of the State, and which slaves 
have been owned in the State for more than one year pre- 
ceding the sale; and shall in no ease apply to any slave 
owned by any trader, broker, auctioneer, or other person 
selling slaves on speculation, or‘as a business; and the 
affidavit required in the preceding seetion shall set forth 
these facts.” 

The whole difficulty grows out of the clumsy phrase- 
ology of the second section. But looking at the ‘entire 
act, we think its only purpose was to narrow—not to ex- 
tend the operation of section 397 of the Code. It adds 
no new penalties, nor does it create a new offense. It 
simply exempts from the inflnence of the Code a class of 
sales which had been previously governed -by its provi- 
sions, and which the legislature considered should not. be 
burthened with taxation, or subject to the heavy penalties 
provided for by sections 399-400. 

The first section, as already stated, relieves from the 
operation of section 397 of the Code'certain sales of slaves 
by auctioneers, brokers, or agents for the sale of slaves. 
But that section, standing by itself, would, perhaps, have 
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been open to. misconstruction and evasion, by reason of 
the vagueness of the term “residents of this State,” and 
also because it does not expressly require that.there should 
be an ownership of the slave in this State for twelve months 
preceding the sale. ‘To obviate these defects, and remove 
all uncertainties arising out of the language of the first 
section, the second section was added; which does not pro- 
fess to do more than to define with greater precision the 
sales to which ‘this aet’ shall: be construed to apply. In 
other words, the first. section was intended to withdraw 
from the operation:of section 397 of the Code a certain 
description of sales, but it failed to define with the requi- 
site clearness the particular class of sales which was meant 
to be thus exempted from license and tax;-the second 
section was added to complete this imperfect definition, 
and is to be construed as simply explanatory of the first, 
and not as introductive of a new offense, or of new sub- 
jects of license and. tax, not provided for by the Code. 
The language of the entire act shows, that it was intended 
to restrict the operation of section 897 of the Code, by 
dispensing with some of the licenses therein required, and 
precludes the idea of a design to extend the requirement 
jor a license, to sales not embraced by the provisions of 
the Code. It follows, that the sale by a broker or agent, 
of a slaye- belonging to himself, is unaffected by the act 
of 1856; and its legality must depend upon the previous 
law, as found in the Code.—See Brooks v. State, 30 Ala. 
516-7. 

There is, as we have seen, nothing in the Code, which 
deprives a broker or agent for the sale of slaves (not being 
a negro-trader) of the right to-sell, at private sale, and 
without special license therefor, a slave belonging to him- 
self; Such a sale is not asale by a broker or agent for 
the sale of slaves, within the meaning of the Code, and 
is not subject to the penalties imposed by sections 399 
and 400. 

The rulings of the eity court were in conflict with the 
optvion here expressed; and, as this. view of the main 
question.involyed will probably be decisive of the case on 
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another trial, we will not consider any of the other ques- 
tions presented by the record: 


Judgment reversed, and cause remanded. 
{ 


A 





McORARY vs. HARRISON. 


[MOTION TO SET ASIDE STATUTORY AWARD. | 


- 1. Requisites of award.—A decision by arbitrators, after an examina- 
tion of the books submitted by’ the parties, ascertaining a balance 
in favor of one of the parties, but reserving to themselves the 
power to make alterations and corrections on the suggestion of 
errors by the parties within a specified time, has not the finality 
requisite to-an award. 

2, Same.—Where three arbitrators are selected by the parties, under 
a statutory submission, (Code, 27 2710-15,) an award signed by two 
of them only, in the absence of the third, and without notice to 

' him, is, prima facie, void; and the fact that the one who was ab- 
sent dissented from the conclusion attained by the others, on a 
former day, as the basis of their final award, instead of excusing 
the omission to notify him, shows the greater necessity of notice. 


Apprat from the Circuit Court of Dallas. é 
‘Tried before the Hon. Nat. Coox. 


THE parties to this case, P. R. McCrary and L. C. Har- 
rison, having @ controversy respecting the settlement of 
a mercantile partnership which had existed between them, 
entered into a written agreement, under seal, dated the 
23d September, 1857, to submit the matters in dispute to 
the arbitrament of R.A. Baker, B. J. Harrison, and R. 
H. Crosswell ; the award tobe entered up as the judgment 
of the circuit:court, under the provisions of the Code. 
Two of the arbitrators having made an award, the same 
was filed in the office of the circuit clerk, who thereupon 
issued an execution against McCrary, for the sum ascer- 
tained to be due from him to Harrison. At the next en- 
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suing term ,of the court, McCrary moved to quash the 
execution, and to set asidethe award, on -the -following 
grounds: “1st, that said award is iHegal and void on its 
face; 2d, that the arbitrators had no authority to render 
said award; 3d, that the authority to render the award 
was revoked, and notice thereof given to the arbitrators 
and said Harrison, before the making of said award ; and, 
4th, that said award is without authority, irregular and 
void.” On the trial of this motion, the only evidence 
before the court. being the submission, the award, the 
execution, and the statement of a witness tending to 
show a revocation of the submission by McCrary, the 
court overruled the motion, and refused to suppress the 
award ; to which McCrary excepted, and which he here 
assigns as error. 


The award was in the following words: 


“ Summerfield, Ala., Dee. 14,1857. 

W. e, the undersigned, arbitrators, meting under-an ar- 
bitration -bond, signed by L.. C: Harrison and P.. R. Me- 
Cravy, dated’the 23d September, 1857, do hereby certify, 
that upon an examination of the papers submitted to us 
by A. Sexton, who was appointed accountant by us, the 
following statement is substantially correct—viz., the bal- 
ance of the.amount paid by L. C. Harrison, over the 
amount received -by him from the firm, with interest 
thereon to the Ist January, 1858, is $10,723 69. and we 
find P. R. McCrary indebted, of this amount, for his store 
account, $3,848 51; also, one-half the deficit of the 
business, $2,419 06; which makes the total indebtedness 
of P. R. McCrary to L. C. Harrison, $5,767 57, due the 
Ist January, 1858; the notes and accounts uncollected, 
and the furniture jointly owned by them, to be divided 
by them in such manner as may be agreed upon: between 
themselves. Now, this. decision is made with the distinct 
understanding :by said Harrison and McCrary,.that PR. R. 
McCrary shall be entitled to the hooks and papers of the 
firm,.until the Ist day’ of April next, at which time he 
shall deliver. themup to any one of the arbitrators, at 
Summerfield, with the privilege of pointing out any er- 
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rors which he may detect, and submit the same in writing; 
after which time, L. C. Harrison shall be entitled to the 
same privilege, until the Ist June, 1858; after which, at 
such time as the arbitrators shall find convenient, they 
shall meet and decide the same, which shall be binding 
upon both parties. Given under our hands the day and 
date above written.” 

(Signed by R. A. Baker and R. H. Crosswell.) 


“May 4, 1858.. The undersigned, arbitrators, acting 
under and by virtue of an instrument in writing, executed 
by L. C. Harrison and P. R. McCrary on the 23d Septem- 
ber, 1857, submitting. certain matters in dispute between 
them to the arbitrament of the undersigned ‘and B. J. 
Harrison; which matters, after the arbitrators were first 
duly sworn according to the law in such cases ‘provided, 
we did, onthe 14th December, 1857, proceed to hear and 
determine, after first having given.-more than three days 
previous. notice of the time and place for hearing the par- 
ties, and did then and there render the above ond forego- 
ing conditional. award, (they being present during ‘the 
trial ;) and now, at this day, the said. P. R. MeCrary rise: 
ing failed to file any exceptions to said award, or to pre- 
sent to us any result whatever, after examining the books 
within the time prescribed therein, but has only given us 
notice that he will not abide by such award; and the said 
Harrison having, in our presence, waived his-right to file 
any exceptions to said award,—we do now ‘proceed to 
make said award final and conclusive upon the parties, 
and do award and decide, that said P. R. McCrary pay to 
the said L. C. Harrison the sum of five thousand seven 
hundred and sixty-seven 57-100 dollars, with interest 
from the 1st day of January, 1858; and that the uncol- 
lected notes and accounts of said firm, and the furniture 
jointly owned by them, be divided between them; and 
that both parties pay seeds one-half the costs in this pro- 
ceeding; and that a copy of the award be served on each 
of the parties. The undersigned, in connection with B. 
J. Harrison, acted together with unanimity, until the 14th 
December last, at which time said Harrison declined to 
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sign the foregoing détision. » Witness our hands and seals, 


this 7th day of May, A. D. 1858. 
(Signed by R. A. Baker and R. H. Crosswell.) 


Pettus, Peevrs & DAwson, with Atex: & Jno. Wuits, 
for the appellant. 
Byrp & Mor@an, conira. 


A.J. WALKER, C. J.—No final decision was made by 
the arbitrators on the 14th December, 1857. The con- 
elusion then expressed, after examination of the papers 
submitted, was expressly rhade subject to future altera- 
tions, upon’ the suggestion of erfors by the parties. It 
was‘not an award. There was an express reservation of 
authority over the subject of arbitration. The matter 
remained sub judice. A valid award must finally dispose 
of thequestions submitted. The reservation of authority by 
arbitrators is inconsistent and irreconcilable with the idea 
of an award.—Watson on Awards, 216, 230; Russell on 
Arpitrators, 272, 252, 268. 

[2.] On the 14th Décomabier, 1857, the arbitrators ap- 
pointed the Ist April, 1858, as ‘the time at which the ap- 
pellant should deliver the books and papers of the part- 
nership, which were left with him, and submit a written 
statement of such errors ‘as he might detect. The arbi- 
trators do not seem to have takén any action on that day; 
but subsequently, on the 4th May, 1858, two of the arbi- 
trators rendered a final judgment. This judgment does 
not appear to have been rendered either with the knowl- 
edge of, or after notice to the third arbitrator. It is 
simply stated that the third arbitrator declined; on the 
14th December, to sign the written conclusion then ex- 
pressed. We pass by, without deciding, the question 
whether a majority of the arbitrators chosen by the par- 
ties, with a view to'their action under chapter 9, title 2, 
part 3, gf the Code, can proceed atallin the absence of 
the rest, until their plaees are supplied, as provided in 
section 2718 of that chapter. But, conceding that they 
may, it is certain that the majority could not meet and 
adjudge the matter of controversy, without giving notice 
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to the remaining arbitrator, and affording him an oppor- 
tunity to be present and participate in their deliberations. 
The parties stipulate for the counsel and capacity of all 
the arbitrators; and itis as irreconcilable with reason and 
justice, as it is with the authorities in the law, that a part 
of the arbitrators.should proceed to a final judgment, 
without notice to the rest.—Dalling v. Matchet, Willes, 
215; Russell on Arbitrators, 208, 210, 160, 161; Watson 
on Awards, 73; Cumberland v. North Yarmouth, 4 Green- 
leat, 459; Short v. Pratt, 6 Mass. 496; White v. Sharp, 
12 M. & W. 711; Henderson v. Burkley, 14. B, M. 292; 
MclInroy v. onedicé, 11 J. R. 402; Goodman v. Serie, 
J. & W. 261; Tusc. Bridge Oo. v. Saison; 33 Ala. 476. 
The fact that there was a previous dissent on the part of 
the absent arbitrator from the opinion of the majority, 
afforded no reason for an omission to notify him. The 
importance of his presence was rather increased by that 
fact. Peradventure, he might have convinced ‘his co- 
arbitrators of their error. The presence of all the arbi- 
trators, or.an opportunity to be present, was requisite as 
long as the case remained under consideration. As that 
which was done on the 14th December, 1857, was not a 
tinal disposition of the subject of arbitration, the presence 
of the third arbitrator, or a notification to him, was indis- 
pensable. 

In the absence of any recital in the award that the third 
arbitrator had notice or was present, and of all evidence 
of such fact, it is impossible to affirm the judgment of 
the court below. The award was, at least prima facie, void. 
Judgment reversed, and cause remanded. 
















ALABAMA, 


Van Aspen v. Towrisend. 














VAN ASPEN vs; TOWNSEND. 





[ACTION OF FORCIBLE ENTRY AND DETAINER. | 







. Variance between summons and complaint.—In an action of foreible © 
entry and detainer, or unlawful detainer, removed by appeal from 
a justice’s court into the circuit court, (Code, 22864,) the cause > being 
triable de novo, the complaint should not be rejected, on account of 
a variance between it and the cause of action endorsed on the 
summons issued by the justice. 











Appz from tlie City Court of Mobile. 
Tried, before the Hon. Atgx. McKinstry. 











Tuis action was brought by.the appellant, and was com- 
menced in a‘justice’s court. The cause of action endorsed 
on the Justice’ $ summons was, “Unlawful entry and‘de- 
tainer ;” while the complaint was for a forcible entry and 
detainer. After the removal of the cause to the city 
court, by appeal, the defendant moved to strike the. com- 
plaint from the files, because of the variance between it 
and the endorsement of the summons; and the court sus- 
tained the motion. This ruling of the court, to which 
the plaintiff excepted, is now assigned as error. 















P * ah 
R. B. ArmisteaD, for appellant. 
OveRALL & Mouton, contra. : 









STONE, J.—We think the city court erred in reject- 
ing the complaint, because of a variance between it and 
the justice’s endorsement on the summons of the cause 
of action. Proceedings such as this are triable anew, 
without regard to any defect in the proceedings before 
the justice.—Code, § 2864. 

Reyersed and remanded. 
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WILLINGHAM ann WIFE vs. HARRELL. 


[BILL IN: EQUITY TO SET ASIDE AWARD. | 









. Waiver of objection to award.—A court of équity will not set aside 
an awafd, on account of an objection of which the complaindnt 
was fully advised at the time he executed it. 

. Allegations of bill.—In a bill to set aside an award, a general charge 
that the arbitrators “were guilty of fraud, partiality and corrup- 
tion,” without a specification of particulars, is wholly insufficient. 

. Distinction between statutory and common-law .arbitrations ; oath of 
arbitrators—The fact that the matters submitted to arbitration 
were at the time involved in pending suits, is not.sufficient to show 
that the submission is under the statute, (Code, ¢2709-10,) when 
the stipulations'of the parties, and the proceedings of the arbitra-, 
tors, are bothat variance with the provisions of the statute; and 
when the arbitration is not under the statute, there is no rule of 
law requiring the arbitrators to be sworn. 

4. Return of award to court..-When'the arbitration is not under the 
statute, and there is no agteement that the award shall be returned . 
into court, it is not necessary that it should be so returned, 
although the matters submitted were at the time involved in pend- 
ing suits. . . 

5. Laches.—A court of equity will not set aside an award, on the ap- 

plication of a party who, more than two years before the filing of 
his bill, voluntarily paid more than one-half of the amount found — 
against him by the arbitrators, and gave his notes for the residue ; 

and who, if he had-exercised ordinary prudence. and circumspec- 
tion, would have been fully informed before he executed it of the 
existence of the facts on accqunt of which he seeks to set it aside. 


bo 


ios) 


APPEAL from the Chancery Court of Dallas. 
Heard before the Hon. Jamus B, Cuark. 





Tu bill in this case was filed, on the 12th June, 1858, by 
Benjamin C. Willingham ‘and. wife, against Josiah J. 
Harrell and wife, for the purpose of setting aside an 
award. Mrs. Willingham, prior to her marriage with,the | 
said Benjamin O., was the widow of Warren A. Brantley, 

deceased, who died in August, 1838; and had also quali- 

fied as executor of his last will and ‘testament, and as 
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guardian of her two infant children-by him, Louisiana and 
Warren Brantley. On her-marriage with said Willingham, 
which took place in March, 1847, the latter became ad- 
ministrator and guardian in right of his. wife, and from 
that time acted jointly with her in the management of 
both trusts. On the 21st March, 185-, (the date is left in 
blank in the bill, and is not supplied by any other. part of 
the record,) said Louisiana Brantley was married to Josiah 
J. Harrell. On the 17th October, 1855, Harrell and wife 
filed two bills in chancery against Willingham and wife, 
to compel them to settle their administration and guardi- 
anship. On the 20th October, 1855, said Harrell and 
Willingham, each professing to act for himself and his 
wife, entered into a written obligation, under seal, to 
submit to arbitration the matters involved in these. two 
suits. The submission stipulated, that each-party should 
sélect one arbitrator, with power to the personsso selected 
to. choose a third; and, after stating the principles on 
which the account should be taken, onl providing that 
the arbitrators should not examine either of the parties 
without the consent of the other, proceeded as follows: 
‘“ All other points and matters connected with said estate 
and guardianship, not herein. provided for, if not settled 
by the parties hereto, are 'to be settled by said chancery 
court, under the bills,.answers and proof; and should 
either party fail or refuse to carry out or abide by the fore- 
going articles and this agreement, then the said chancery 
court is authorized to carry out and execute the same, 
according to their true intent and meaning, and to make 
said settlements in conformity thereto, so far as is herein 
provided for; and as to matters not herein specifically 
provided for, said court will settle according to the rules 
and principles of courts of equity in this State.” Under 
this. submission, on the 21st November, 1855, the arbitra- 
tors stated an account between the parties, ‘and awarded 
the sum of $33,038 as the balance due from Willingham 
to Harrell. 

The bill alleged, that the sabinnasion was made under 
the statute; and that the award of the arbitrators was 
irregular, illegal and void, for the the following reasons: 
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*1,—The said arbitrators, in making said award, were 

guilty of fraud, partiality and eorruption. 2.—The said 
arbitrators were not sworn as required by the statute, nor 

were they sworn in any other manuer as such arbitrators. 

3.—The said arbitrators refused to allow W. F. Harrell and 

said complainant Benjamin C. to appear before them as 

Witnesses to prove the ages and hires of the negroes, as 

had been agreed between the parties to’said arbitration, 

but, at their own option, called before them the overseer, 

who .was a comparative stranger to the slaves, and the 

slaves themselves, one at a time, and examined them, and 

adjusted the hiré of each upon such observation and evi- 

dence of the overseer. 4.—The said arbitrators refused, 

when sitting as aforesaid, to let said Willingham or said 

Harrell. go before them,—they being the parties to said 

submission, and entitled to ‘be sworn and give evidetice. 

5.—The said’arbitrators placed an enormous hire tpon 

the slaves, and compounded interest upon it annually, 

without any legal rests; in fixing the hire of the slaves, 

they paid little (or no) regard to their ages, sex or condi- 

tion,—charging complainant with $9,000 more than he 

ought to be charged with. 6.—The said arbitrators placed 

an enormous and unwarranted rént upon thé lands of said 

Warren A. Brantley, not regarding the quantity cleared 

from year to year, rating it too highly, allowing complain- 
ant nothing for the improvements upon the same, and 

charging him too much by $3,000 in the aggregate. 

7.—They gave complainant no credit for $2,000, which he 
and his said wife paid on their testator’s purchase of his 
real estate after his death. 8.—After said award was 
made, no'return thereof was made to said chancery ‘or 
other court. 9.—After making said award, said arbitra- 
tors never furnished complainant with a copy thereof; 

and he never saw it, or knew of its contents and details, , 
until about April last,—having attempted to perform it, 

to the extent. above stated, upon verbal information as to 

its aggregate amount from some of the parties, attorneys, 

or arbitrators.” (The acts of part performance of the 
award alleged in the bill, being stated in the opinion of 
the court, it is not nécessary to repeat them here.) 

38 
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The chancellor dismissed the bill, for-want of equity ; 
and his-decree is here assigned as error. 


ei W. Baring, with Gro. W. GayLe, and Perrus, Pe- 
aves & Dawson, for the appellants, cited Watson on Arbi- 
tration, 262, 294; Russell on Arbitration, 672, 674. 







Byra-& Moraay, contra, cited Sharpe v. King, 3 Ired. 
Kq. 402; Johnson v. Ketchum, 3 Green’s Ch..364; Me- 
Raé v. Buck, 2 Stew. & P. 155; 3 Atk. 529 





Rk. W. WALKER, J.—1. The application to set. aside 
the award is based upon nine distinct grounds, which are 
stated in numerical order in the bill. .Of the existence 
of three of these objections to the award the complainant 
was, fully adyised at the time he proceeded to execute it. 
Of course, these objections are worthless as a foundation 
gs such an application. 

. The six. grounds of sijutia, of the. existénce of 
i the complainant alleges ‘that he was ignorant when 
he performed the award, are those which,are numbered in 
the bill a8 the. 1st, 2d, 5th, 6th, 7th and 8th. The Istis.a 
general charge, that “ the arbitrators were guilty of fraud, 
partiality and corruption, in making the award.” To thie 
objection it is’a sufficient answer to say, that in a bill 
to set aside.an award; the particular ground on which it is 
impeached ought to be charged with all its cireumstances. 
Russell Arb. 676; Tittenhouse y. Reat, 3 Atk, 529. A 
general charge of fraud, partiality and.corruption, without 
specification of particulars, is wholly insufficient, 

3. The 2d objection is, that ‘tie ,arbitrators, were not 
sworn. Without intending to intimate that there may 
not be other, satisfactory answers to this objection, we 
mention one which we consider conclusive—that is, it was 
not necessaty that the arbitrators should be sworn. It is 
obvious, we think, that this cannot be considered as an 
arbitration urider the Code. Though the matters submit- 
ted were involved im suits then pending: there was no 
agreement that the submission should be, nor was it, made 
an order of court; and contrary to the rule which governs 
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in statutory arbitrations, it. was stipulated: that ‘neither 
party should be a witness without the consent of the other. 
‘Bee Code, §§ 2709, 2718. . The proceedings appear to have 
been conducted throughont without.reference to the regu- 
lations prescribed for arbitrations. under the. Code; the 
arbitrators. were not sworn ;. they refused. to allow. the 
parties to thé submission to be present; they did not de- 
liver copies of their award to the parties; the award was 
not returned to the court in'which the suits were pending; 
nor was any attempt made to have it entered up as -the 
judgment of that court. . These facts, most of which were 
known to the complainant before he performed.the:award, 
show- that, the parties’ did. not intend or treat-this as a 
statutory arbitration; and the complainant cannot. now 
insist that it was. .As the arbitration wasiadependent of 
statute, there is no rule of law, which required that the 
arbitrators should be sworn.—Howard v. Sexton, 4 Cam- 
stock, 157; Sloanwv..Smith,3 Cal. 406; Forqueron v..Van 
Meter, 9 Ind. 207. 

4, Another ground of objection is, that the award.was 
not returned to court. We do not perceive how it is pos- 
sible that the complainant cap haye been injured by this 
circumstance. How can he complain that the award was 
not returned to court, when, without waiting for that to 
be done, he at dnce proceeded to execute it? Besides, it 
was no part of the agreement that the award: should be 
returned to, or be made the decree of ‘the court; and as 
the arbitration was not under the Vode, there was no ne- 
cessity that it should be’ done. ? 

5. The other three objections are, in substaice—that 
the arbitrators placed an enormous hire upon the slaves, 
the aggregate umount charged, against the- complainant 
on this ground being $9,000 more than’ he, ought to ‘pay; 
that the allowance for rent of the land was. grossly unrea- 
sonable, exceeding by $3,000 what was justly due; and 
that the arbitrators failed to-give the complainants eredit 
for $2,000: paid by them on account of a land purchase 
made by the testator in his life-time. Passing by the 
question, whether a court of equity would, under any -cir- 
cumstances, set aside an award for such objections as 
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these, it is obvious that they can. be of no’ avail in ‘this 
suit, for the reason that, if the complainant was not fally 
advised of the existence of all of them, at the time he 
proceeded to perform the award, his ignoranée was" ‘the 
result of his dwn gross negligence. The award was nade 
on the 21st November, 1855. A simple inspection of it 
would have infornied the complainant of the ‘amonnts 
allowed for. the hire of negroes and rent of land, and that 
ro credit had been given him for thé $2,000 paid for land 
purchased by the testator» Bunt, ‘without taking the 
trouble to examine the’award, which le does not pretend 
he ever sought to-do, the complainant chose to rely upon 
mere’verbal information as to the aggregate amount al- 
lowed by the arbitrators, and, as early as the’ 24th No- 
vember, 1855, began to pay it off. On that day, he paid 
the defendant $4,000. . Two days afterwards, he conveyed 
to the defendant a valuable tract-of land, and a house and 
lot, and-transferred to him sundry aotes’on third persons, 
which conveyances and transfer were made by the com- 
plamant, and accepted by the defendant, as a payment to 
the extent of $15,699 67 on the award. He made another 
small payment ip December. On the 18th April, 1856, 
he exeeuted to the defendant four notes, amounting in 
the aggregate to $11,021) 00; and on tlie 26th April, 
1856, ‘he: made a further payment of about $2,000; the 
entiré. amount thus paid’ and agreed to be paid by the 
complainant being $33,038 00, which is the exact amount 
of theaward: Having thus actually paid about two-thirds 
of the amount of the award, and settled the balance, by 
giving his notes with security therefor, the’ complainant, 
after the lapse of more than two years from the date of 
his last. payment and of the execution of his notes; files 
this bill to set aside the award. After thus blindly closing 
the transaction in pursuance of the award, he has noright 
to appeal to a coutt of chancery to relieve him from the 
consequences of his own neglect, by setting aside the 
award, upon grounds of the existence of which, if he had 
exercised ordinary circumspection, he’ would have been 
fully informed before concluding the settlement; It must 
be a very strong case to justify a court of chancery ‘in 
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opening an award,. after the party making the application 
has’ actually, paid thore than one-half of the amount found 
to be-due by the arbitrators, and séttled the balance by 
givin g his-notes therefor.—Johngon v. Ketchum, 3. Green’s 
Uh. 864 ; ‘also, Sharpe v. King, 3Ired. Eq. 402; ‘Atkinson 
v..Manks, 1. Cow: 691; Picton.v. Graham, 2 Dess. 592; 
Tyler v.,Stephensy.7 Geo. 278; Forqueron v. Van Meter, 
9 Ind. 270; Steele 'v. Kinkle, 3 Ala. 352 ; McRae.v. Buck, 
2 St. & P. 155. 

The .atiendments proposed oak not — relieved the 
complainants: from the imputation, of laches so clearly 
justified bythe allegations of the. origipal bill; and 
hence, they have suStained no injury in consequence of 
the chancellor’s.refusal-to allow the bill to be’ —— 

Deeree afirmeé i. 








GIMON zs. DAVIS. 
[REAL ACTIUN IN NATURE OF EJECTMENT.] . 


1. Destruction of deed—The' destruction -of 4 deed; by or with the 
consent of the grantee, does not re-invest the grantor with the legal 
title to the premises conveyed. 

2. Estoppel en pais—An estoppel resting in parol can haye no effect, 
at law, upon the title to land. 

3. Constructive notice of mortgage and unregistered deed —The registra- 
tion of a mortgage is constructive. notice only to those who’ hold 
under the mortgagor, (correcting dictum in Center v. P. & M. Bank, 
22 Ala. 743;) but, if the mortgagor, having voluntarily destroyed 
an unregistered deed to himself, and procured the execution of a 
deed by his vendor to a trustee for his wife, joms with his wife and 
the trastee in a conveyance to a.purchaser, the registration of the 
mortgage charges the purchaser with constructive notice of such 
unregistered deed, and he cannot suceessfully defend an action at 
law by one claiming under a subsequent purchase at execution sale 
against the mortgagor. 


“APPEAL from the Circuit Court of Mobile. 
Tried before the Hon. C. W. Raprer. 
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Tuts ‘action was brought by. Dominique Gimon, against 
Isaac 8. Davis, to recover a city. lot in Mobile, which was 
particularly desé¢ribed in. the complaint. The only plea 
was, not guilty. The plaintiff derived title ‘under a pur- 
chase at sheriff’s, sale, under ‘execution-against, John Ives, 
and a sheriff’s deed dated the 24 April, 1855; while the 
defendant claimed under a deed from Thomas Condon, 
as trustee for the wife of said Ives and her children, and 
said Ives and wife, dated the 20th March, 1856. “It ‘ap- 
peared on the trial, as the bill of exceptions shows, that 
the lot in controversy‘once belonged to Price Williams, 
who, on the 15th September, 1854, sold’and conveyed it to 
said John Ives; taking hishotes for the purchase-money; 
with a mortgage on fhe lotto seeure their payment.’ This 
mortgage, which was in the usual form, was duly: re- 
corded; but the deed from Williams to Ives ‘never was 
recorded. Williams, who was introduced as a witness by 
the plaintiff, testified, “that. about the 12th December, 
1854, according to his bést recollection, said Ives came to 
him, and_ said, that he was unable to pay the purchase- 
money for said lot, but had a friend, one Thomas Condon, 
who would pay it, and requested witness to make a deed 
to said Condon, in trust for ‘his (Ives’) wife, and that he 
would surrender or destroy his deed; that he (witness) 
consented to-do this, and went with said Ives down to the 
premises, where they found Condon and Mrs. Ives; ‘that 
the money was there paid to him, either by Condon, Ives, 
or Ives’ wife, and his deed to Ives was thereupon torn to 
pieces and destroyed, either by Ives himself, or by witness 
at his instance, he could not remember which; and that 
he then made a-deed to said Condon, as trustee for Mrs. 
Ives and her children, and dated it as of the oth Sep- 
tember, 1854,” 

“The eourt charged the jury,-among other things, that 
if the deed from Williams to Eves was never recorded, 
and was intentionally destroyed by Ives, or at his instanee, 
with a view of having’ a conveyance made. to another 
party; and if Williams afterwards made a conveyance to 
Condon, at the instance of Ivés, in trust for Ives’ wife,— 
then Ives would ‘be estopped. from gainsaying Condon’s 
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title; and if the laid was afterwards sold under execution 
against: Ives, the purchaser at the sale would occupy no 
better position than Ives; and that a'title- thus acquired 
could . not, at law, prevail against the title of the defend- 
ant, if he purchased Condon’s. title without notice of the 
circumstances under which Williams’ deed to Ives had. 
been destroyed.”’ | 

This charge, with other matters to which exeeptions 
were reserved by the plaintiff, is now assigned as error. 


L. L. Luvs, for appellant. 


A. J. WALKER, ©. J.—Williams, by deed, conveyed 
the land in controversy to Ives, and took a mortgage of 
the land conveyed, to secure the payment of the purchase- 
money. The mortgage was recorded, but the deed was 
not. Subsequently, the deed was destroyed ; the purchase- 
money was paid; and Williams, with the consent of Ives, 
conveyed to Condon, as a trustee for the wife of Ives-and 
her children. After this conveyance to Condon, the land 
was sold under execution against Ives, and purchased by 
Gimon, the plaintiff, who rook the sheriff’s deed, and had 
it recorded. Subsequently, Condon, having a power of 
sale conferred upon him by the deed, of trust, conveyed 
to the defendant, Davis, and Tves and his wife joined in 
the conveyange. 

[1-2.]. The destructiou of the deed, from Williams to 
Ives did not re-invest Williams with the legal title.—King 
v, Crocheron, 14 Ala. 822; Mallory v. Stodder, 6 Ala. 801. 
An estoppel. resting in parol can have no effect upon the 
title to.land, in atrial at law. We may, thetefore, ex- 
clude from our view, in the investigation of the material 
question of title, the matter of the destruction of the 
deed, and also of the supposed estoppel, which seem to 
have been discussed in the court below. 

[3] Did Gimon, the plaintiff, claiming under the prior un- 
registered deed from Williams to Ives, und a sherift’s sale 
of the land as the ‘property of Ives, have a better title 
than Davis, who claimed under the deed of Williams to 
Condon as trustee, and the deed of Condon and Ives and 
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the wife of Ives? Gimon’s title, derived from Williams, 
was older than that of Davis, and better,-unless Gimon 
is postponed to Davis, on account.of the want of registrae 
tion of Williams’ deed to Ives, under which he claimed. 
Our statute declares an unregistered deed yeid, as against 
a subsequent purchaser for valuable consideration without 
notice.—Code, §1287. Under this statute, Davis, holding 
under the later deed of Williams, has.a better title than 
Gimon, holding under the prior. unregistered deed, if Da- 
vis is a purchaser for valuable consideration without no- 
tice. Davis is, in the eye of the law, affected with tiatice 
of the conveyance of Williams to Ives, under which Gi- 
mon claims. He is affected with such. notice, because 
Ives joined with his wife and Condon in the conveyance 
to Davis, and was, therefore, a grantor of Davis; and be- 
ing such grantor, Davis is bound to take notice of.the 
registered mortgage of Ives to Williams, and the notice 
of the mortgage to Williams was sufficient to put him 
upon inquiry, and lead him to a knowledge of the deed 
from Williams to Ives. | 

It .is admitted, that.if Davis did not. hdld under Ives 
and if Ives were entirely outside of his chain of title, he 
would not be affected with notice of the mortgage; for 
the registration of a mortgage is, as we think, notice only 
to those who hold under the mortgagor. —Pierce v. Tay- 
lor, 23 Maine, 246; Veazie v, Parker, ib. 178; Roberts v. 
Bourne, ib. 165; Fenno v. Sayre & Converse, 38 Ala. 458, 
472; Whitington v, Wright, 9 Geo..23;.Stuyvessant v. 
Hall, 2 Barb. Ch..1&1, 157; N. Y. Life Ins. & Trust Co. 
y. Smith, i..82; Raynor v. Wilson, 6 Hill, 469; Lieby v. 
Wolf, 10 Ohio, 83; Halstead v. Bk. of Kentucky, 4 J. J. 
Mar. 558; Murray v., Ballou, 1 Johns. Ch. 566; Bates v. 
Norcross, 14 Pick. 224, 231; Felton v. Pitman, 14 Geo. 53. 

In the case of Center v. P. & M. Bank, (22 Ala. 748,) 
there is an unguarded remark, not at all ne¢essary in the 
decision of the case, which would seem to convey the idea, 
that one purchasing from a mortgagee would be deemed 
to have notice of the mortgage, if registered, because it 
would be his duty to éxamine the books of registration 
for such mortgage.’ But the obvious purpose of the regis- 
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tration laws, as indicated in the decisions above cited, is 
to protect innocent purchasers aud creditors without no- 
tice, by preventing prejudice to them from prior unre- 
corded conveyances, made by those under whom .they 
claim; and they are only required to éxamine the books 
of registration for conveyances by those under whom they 
claim. If Davis, therefore, traced his title from Williams 
through Condon and the wife of'Ives alone, he would not 
be affected with notice of'the mortgage of Ives to Wil- 
liams. But he holds by a direct conveyance, in which 
Ives is one of the grantors; and he must, be regarded as 
having’ notice of the-registered mortgage by his grantor 
to Williams.—See the: cases above cited; also, Reed v. 
Smith, 14 Ala, 380. The mortgage given by Ives to 
Williams, and accepted by the latter, was sufficient to put 
Davis upon inquiry as to the title of Ives; and he must 
be deemed to have had notice of the deed from Williams 
to Ives.—Drapers’ Co. v. Yardley, 2 Ver. 662; 2 Sug. on 
Ven. 559; 1 Story’s Eq. Ju. § 400. Davis, being a purcha- 
ser with notice of Williams’ prior conveyance to Ives, 
must be postponed to -Gimon, as a claimant of title under 
Williams. ; 

If we contrast. the merits of their titles as derived from, 
and traced back no further than to Ives, we find Gimon’s 


_ title still sustained. Gimon’s deed from the sheriff, who 


sold the land as the property of Ives, was made, and duly 
recorded, before the deed from Ives and his wife and Con- 
don to Davis was executed. 

It is unnecessary for us_to consider any other question 
in the case. Upon ‘the case made by the bill of excep- 
tions, the court should have charged the jury, that if they 
believed the evidence, they should find: for thie plaintiff. 


Judgment reversed, and cause remanded. 
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McGUIRE vs. WESTMORELAND. 






[BILL IN EQUITY FOR PARTITION OF SLAVES.] 


1. Gift to “children” held not to include grand-children.—Under a deed 
of gift, by which slaves are conveyed to a trustee, in trust for the 
sole and separate use of the grantor’s married. daughter durin g cov- 
erture; and, “upon thé dissolution of said marriage,” to be’ con- 
veyed by the trustee “to the present and future children, the off- 
spring of said marriage, that may be living at the time of the hap- 
pening.of said dissolution of. marriage,”’—grand-children, whose 
parent was living at the time the deed was executed, but died be, 
fore the dissolution of the said marriage, take no interest. 











ApprAL from the Chancery Court of Lauderdale. 
Heard before the Hon. Joun Fosrmr. 








Tue bill in this case was filed by the children and heirs- 
at-law of Frances A.. McGuire and Sarah J. Briggs, both 
deceased, infants suing by their next friends, against the 
surviving brothers and sisters of said Frances and Sarah ; 
and sought a partition of certain slaves, in which the 
complainants Claimed an interest under a deed of gift 
from Robert Mitchell, their maternal great-grandfather. 
Said deed of gift, which was: made an exhibit to the bill, 
was dated the 1st October, 1842, and conveyed: a negro 
woman and her two children, (who, with their increase, 
are the subject of this suit,) in consideration of the grait- 
or’s natural love and affection for his daughter, Lucy 
Westmoreland, then the wife of Edwin B. Westmoreland, 
to Albert G. Westmoreland as trustee, ‘upon the follow- 
ing trusts: “thatthe said Lucy Westmoreland, the party 
of the third part, is to have the sole use and enjoyment of 

said slaves as her separate property, free from the control 

of her said husband, so long as the marriage shall subsist 
between herself and her said husband; and upon this fur- 
ther trust, that upon the dissolution of said marriage, eith- 
er by act of law or God, then the said party of the second 
part [the trustee] convey said slaves, with the future in- 
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crease of the females, absolutely, to the present and future 
children, the offspring. of the said marriage between said 
Edwin B. and Lucy Westmoreland, that. may-be living 
at the time of the happening of such dissolution of mar- 
riage:”’. The bill alleged, that said Frances A. McGuire 
and Sarah J. Briggs were children of said Lucy and Edwin 
B. Westmoreland, and were living at the time said deed 
of gift was executed ; that said Sarah died in September, 
1849, and said Frances in January, 1851; that said mar- 
riage between Edwin: B. and Lucy Westmoreland was dis- 
solved, by the death of said Edwin, in ‘September, 1856 ; 
and that the trustee, disregarding the rights of the com- 
plainants, afterwards conveyed the slaves to the defend- 
ants.. The chancellor sustained a demurrer to the bill, 
for want of equity,’and his decree is now assigned ‘as 
error. 


W. B. Woop, for appellants, cited 2 Sim. 320, 326; 
4 Vesey, 487; 10 Vesey, 196; 1 Vesey, 196; 2 Dess. 128, 
note; 1 Dess. 324, 187; 7 Paige, 828, 839; 2 Sneed, 5; 
12 Ala. 185; 1 Roper on Legacies, 46. 


Jno. 8S. & E. W. Kennepy, conira., cited 2 Jarman on 
Wills, 51-57; 2 Williams on Executors, 9384-35; 1 Dev. 
& Bat. 393; 3 Vesey, 289; 2 McCord’s Ch: 440; 4 Paige, 
47; 3 Mason, 594; 4 Watts, 82; 2 Swan, 318; 17 Ala. 
617; -19 Ala, 348; 3 Porter, 452. 


STONE, J.—The word chidren, in its general signifi- 
cation, includes only those persons who are descended 
from an ancestor, or propositus, in the first degree. There 
are two classes of cases, in which the word children, in a 
devise or bequest, will be eonstrned to include grand- 
children: 1st, from necessity—-where the will would re- 
main inoperative, unless the sense of the word ‘“children’’ 
were extended beyond its natural import; and, 2d, where 
the testator has clearly shown that he did not.intend to 
use the term: children in its proper and actual meaning, 
but in a more extensive sense.—Morris v. Owen, 2 Call, . 
520; Phillips v. Beall, 9 Dana,1; Mowatt v. Carow, 
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7 Paige; 328; Cutterv. Doughty;23 Wendell; 513; Stubs 
yv. Stubs, 11 Hamph. 43; Dickinson v. Lée, 4 Watts, 82; 
2 Williams on Executors, 935; 1 Roper on Legacies, 68, 

In the present case, the language employed does not 
convey the idea, that the testator used: the-word children 
in any other than ‘its ordinary sense.. The time when the 
éhildren are-to take; is fixed atthe dissolution of the mar- 
riage, either by death or otherwise, between,Edwin B. 
and Lucy Westmoreland, The persons who:are to take, 
are the present and future chiidren of said parties, who 
may be living at the dissolution. of said marriage. The 
words, ‘‘the offspring of,” do not enlarge the-meaning of the 
word ¢hildren. They are synonymous with born of, or the 
Fruit of ; and can have no other effect than-to make more 
definite the persons who are described ag children— 
namely, those who are’ the fruit, the offspring, of Edwin 
B. and Lucy Westmoreland. We tind nothing in this 
deed, which authorizes us to give to the word éhildten the 
more enlarged meaning, so as to include grand-children. 
McCroan v. Pope, 17 Ala. 612; Johnson v. Culbreath, 
19 Ala. 348; Scott.v. Nelson, 3 Porter, 452. 

Deeree of the chancellor affirmed, at the eosts of the 
appellants’ next friends. ' 








R. W. Waker, J., not sitting. 





LEDLOW vs. BECTON. 


[ACTION ON OPEN’ ACCOUNT FOR GOODS SOLD AND DELIVERED. | 


1. Promise held original, and not within statute of frauds.—Where the 
defendant; a widow, before the grant of administration on the es- 
tate of her deceased husband, ‘‘verbally instructed or requested 
plaintiff or one of his clerks to let: one S., aman in the employment 
of the estate, have outof plaintiff's store whatever articles he want- 
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ed, and that the estate, would pay it,”’—Ae/d, that the promise was 

an original undertaking, not within the statute of frauds, and was 

binding on the defendant. personally, on proof that the goods wete 

furnished on the faith 6f it, although charged on plaintiff’s books” 
tothe estate, and that the administrator ?efused: to pay for them. 









Apprat fromthe Circuit Court of Tuskaloosa, 
Tried before the Hon. Jonn E. Moors. 






TuIs action was brought by Frederic L. Becton, against 
Mrs. Rebecea Ledlow, to recover the amount of an open 
aceount for goods, warés and merchandise, sold and de- 
livered during the year 1857. Thedefendant pleaded the 
general issue; payment, set-off, and the statute of frauds ; 
and issue was joined on all these pleas. On the trial,.as 
the bill of exceptions states, the plaintiff read in evidence 
the account on'which the suit was founded, and then in- 
troduced his clerk asa witness, who testified, “that the 
defendant; who was the widow of Lewis Ledlow, deceased, 
shortly after the death of-her said husband, and befere 
an administrator on*his estate had been appointed, ver- 
bally instructed or requested plaintiff ‘or some one of ‘his 
clerks to let one Sheridan, a’ man in the employment of 
the estate, have out of plaintiff’s store whatever articles 
he wanted, and that the estate would pay it; that said 
Sheridan afterwards got the large part of the goods com- 
posing said account, which, for convenience merely, were 
charged on plaintiff’s books to the estate of said Lewis 
Ledlow; and that inthe items of said account there were 
eleven dollars’ worth of goods got by defendant on her 
own account, and which had, been charged to her individ- 
ually on plaintiff’s. books. The defendant then read in 
evidence two copies of the said account, one of which had 
been presented to her for payment, and the other to.one 
Clark, the administrator of said Lewis Ledlow’s estate, 
(and which said administrator refused to pay;) each of 
; which accounts appeared to have been made gut against 
the estate of said Lewis:Ledlow, and not against the de- 
| fendant. The defendant also read to the jury, without 
objection, a letter addressed to her in plaintiff’s name, by 
his clerk, dated the 20th February, 1859, as follows:— 
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‘Dear Madam—Mr. Clark settled with us the account 
against your late husband, but did not feel‘himselfautlior- 
ized to pay the estate account, as there were charges for 
articles delivered to Mr: Sheridan. You 'will recollect in- 
structing Mr. J. J. Porter, one of my young men, to let 
Mr. Sheridan have any articles he should wish -during the 
year, and the estate. would be good: for the same.. . Ac- 
cordingly, the account was continued the same as before 
your husband’s death. Please direct the administrator to 
pay the account, .as follows: Estate,.$91 28; Mrs. R. 
Ledlow, $11 52+§$102 80, with interest from 1st. January 
last.’ . 

“Upon this state of facts, the court charged the jury, 
that if they believed the instructions were given by de- 
fendant to plaintiff as shown in the evidence, and that 
there was no administrator or executor of said Lewis Led- 
low’s estate at the time said instructions ‘were given, and 
that the defendant never had any authority to buy. or or- 
der goods for the estate, and that the credit was given, on 
accouut of said instructions, to the defendant,—then they 
must find for the plaintiff. To this charge the defendant 
excepted,’ and she now assigns it as error. 


Wm. R. Surry, for appellant. 
Van Hoosn & PowkE tt, contra.’ 


R: W. WALKER, J.—The contract in this case was 
not within the statute. of frauds, because there was no un- 
dertaking to answer for the debt or default of another. It 
is-not pretended that the estate was liable for the goods 
sold; and a promise cannot be collateral, unless there be 
some one who owes the debt directly.—Sanford v. How- 
ard, 29 Ada.691; 2 Pars. Contr. 801. It is well settled, 
that:where one assumes to act as agent for another, with- 
out having authority for that purpose, he will be personal- 
ly responsiblé-to the person with whom he deals.—Story: 
on Ag. § 264; Lazarus v. Shearer, 2 Ala. 725; Howard 
v. Humes, 9 Ala. 661. It is said, however, that this prin- 
ciple has: no application to this case, for the reason that 
the defendant did no act which could have led the plain- 
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tiff to suppose that she was the agent of, or had authority 
to bind the estate; and that from the circumstances, as 
disclosed by the record, the plaintiff must have known at 
the time that the deferidant was. not such,agent.—Story 
on Ag. § 265. Wemay admit that this'is so; still we do 
not pereeive that the concession can aid the appellant. If 
goods are delivered to A, by the direction, and on the 
credit of B, and under his promise (made without author- 
ity) that C will pay for them, B is certainly liable if C re- 
fuses to pay; although the party selling the goods may 
have known that B had no authority to bind.C. . Wheth- 
er the express refusal of C to pay would be necessary to 
perfect the liability of B, it is not necessary to determine. 
If the facts were as supposed in the charge, the goods 
were furnished to Sheridan, by the direction, and on the 
credit of the defendant, under a-promise by her.that the 
estate would pay or be good for the same. It appears to 
have been an undisputed fact in the case, that the account 
had been presented to the administrator of the estate, and 
that he had refused to pay:it. Onthehypothesis that the 
jury found the facts to be.as supposed in the charge; the 
case falls directly within the principle above stated, and 
the liability ofthe defendant. is-clear. The mere fact that 
the goods were charged to the estate; is not conclusive 
evidence, that they were’sold on the credit of the estate. 
The.court properly left it to the jury to determine, from 
all the circumstances, whether the credit was or was not 
given to the, defendant.—Scott v. Myatt & Moore, 24 Ala. 
p. 493. ; 


Judgment affirmed. 
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LENOIR’S ADM’R vs. WILSON., 
[TRESPASS FOR INJURIES TO PERSONAL PROPERTY. | 


1. Plea of former recovery by plaintiff? as claimant in triab of right of 
property —A judgment for.the claimant, in a trial of the right of 
property under the statute, is not a bar to a subsequent action by 
him to recover damages for the tortious taking of ,his property un- 
der the execution. 


AppgaL from the Circuit Court of Clarke. 
Tried before the Hon, C. W. Rapier. 


Tats action was brought’ by Jack R. Wilson, against 
James Odom, as the administrator of Robert Lenoir, de- 
ceased, to recover damages for the tortious act ofthe de- 
fendant’s intestate, in procurivg an execution, which was 
issued on a judgment in javor of Lewis I. Lenoir, against 
one John R. Wilson, to be levied on certain spars belorg- 
ing to the plaintift The defendant interposed a special 
plea, in these words: “For further ‘plea he says, that:the 
spars desecribed™in the plaintiff’s. complaint were seized 
and levied on by the sheriff of Mobile county, by virtue 
of an execution issued from the circuit court of Clarke 
county, on a judgment in favor of Lewis F. Lenoir, against 
one John R. Wilson; that said levy and seizure was made 
by said sheriff on said spars, as the property of said John 
R. Wilson, on the 28th April, 1855; that on the 4th May, 
1855, said plaintiff interposed a claim tasaid spars as his 
property, and made the oath required by law, and gave 
bond, with security, to try the right of property in and 
to said spars, and the same were thereupon delivered to 
him; that afterwards, to-wit, on the 10th day of January, 
1856, in said cireuit court of Mobile county, said claim 
was tried, and the jury rendered a verdict that said spars 
were not liable to said execution; whereupon it was ad- 
judged, that said spars were not liable to said execution, 
and that the elaimant go hence, and recover of the plain- 
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tiff, said Lewis F. Lenoir, his costs. And this defendant 
now pleads the interposition and trial of said claim to 
said spars, and the proceedings thereon and thereby, in 
bar of this suit.” . The court below sustained a demurrer 
to this plea, and its judgment on the demurrer is now as- 
signed as error. 





Dar@an & Taytor, for appellant.—When an execution 
against one person is levied on the goods of another, the 
latter may, at his election, either pursue his common-law 
remedies, or resort to a statutory claim suit; but he can 
not maintain both.. A, judgment in his favor in either 
form of action, with satisfaction thereof, is a bar to the 
other action. The cause of action in each case is the 
same—the levy of the execution; and the rule is settled, 
that a single cause of action can not be split up into two 
or more actions. —O’Neal v. Brown, 21 Ala. 482, and cases 
there cited. A trial of the right of property is a suit at 
law, and is attended with the usual consequences of a suit ; 
and it has been decided in this court, that a verdict in favor 
of the claimant is conclusive of the question of title.—Rob- 
erts v. Heim, 27 Ala, 678. 


Wo. Boytss, with Torrey & Lestiz, contra.—A statu: 
tory claim suit is not an action by the claimant, but a pro- 
ceeding in rem by the plaintiff in execution, to subject the 
property to the payment of his debt. A judgment in 
favor of the claimant simply effects a: restoration of the 
property, and goes to mitigate the damages in a@ personal 
action for the trespass,—Ewing v. Blount, 20 Ala. 694 ; 
Leavitt v. Smith, 7 Ala. 182. In Roberts v. Heim, 
27 Ala:.678, although the point was not directly decided, 
an action for the tort was sustained after a verdict for the 
claimant on the trial of the right of property. 


A. J. WALKER, C. J.—The question presented by' the 
demurrer to the appellant’s plea is, whether a judgment 
in favor of the claimant, on a trial of the right of property, 
is a bar to an action for the tort committed by taking the 
property under the execution. The argument in favor of 
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the’ sufliciency of the plea is, that the tort gives rise té-an 
indivisible cause of ‘action, embracing the right to recover 
the property; and that the plaintiff can not split up'the 
cause of action, and recover the property itself in a trial 
of the right of property, and afterwards recover inthis 
action for the injuries which were not redressed by the 
restoration of the property. It is andoubtedly a rule of 
law, “that a demand, not divisible’ in its nature, can not 
be split up into several causes of action ;’”” and thata judg- 
ment, in a suit for a part of a cause of action, is a bar to 
a.suit for the remainder.—Oliver v. Holt, 11 Ala. 574. 
From this principle’ it ‘seems to result, that if a trial of 
the right of property is a suit to recover for any part of 
the exuse of action accruing to the’ claimant in ¢onse- 
quence of the tortious taking of thé’ property, he would 
be barred, after a judgment in that proceeding favorable 
to him, from maintaining this actioh. “The sufficiency of 
the plea, therefore, depends upon the question, whether 
the claimant in a trial of the right of property, who suc- 
cecis, recovers for a part of the‘cause of action resulting 
from the tort. 

in the trial of the right of property, the claimant is not 

,the plaintiff: on the contrary, he'is the defendant. Hence 
it has been decided, that the plaintiff in execution, who 
is proceeding in chancery for the subjection of the same 
property to his debt, may be compelled to elect between 
his retnedy at Jaw and in chancery, and compelled to aban- 
don ove 6r the other.—PI]. & M. Bank v: Borland, 5 Ala. 
5381; Pl. & M.’ Bank v. Walker, 7 Ala. 926. Hence it is, 
also, that, under the old law, the plaintiff in execution 
was required to give security for costs—McAdamis v. 
Beard’ -&' Henderson, 84 Ala. 478; Jacott v. Hobson, 
11 Aja. 434. It is true that the suit originates by the act 
of the claimant, when he makes the bond and affidavit. 
Wiswall v. Gliddon, 4 Ala. 357; McAdams v. Beard & 
Henderson, supra. 

The trial of the right of property is an anomalous pro- 
ceeding; initiated by the claimant, and in which the'plain- 
tifi-in executiofi is the actor, or plaintiff. When the 
property of one is levied on, by virtue of an execution 
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against another, the statute gives to the owner the privi- 
lege of arresting the procéeding under execution against 
his property, upon making the prescribed bond and affi- 
davit, until the plaintiff shall obtain a judicial ascertain- 
ment of the liability of the property to the execution. It 
arms the claimant with the right of compelling the plain- 
tiff in execution to suspend the proceeding under execu- 
tion against the property, and become the plaintiff in a 
statutory suit, in which he affirms the liability of the 
property to-his execution; and that he should maintain 
his side of the issue, before he can obtain a sale of the 
property. ‘The claimant does not, by originating the trial 
of the right of property, seek or obtain redress for the 
injury done by the trespass; but simply, in the exercise 
of a privilege given him by the statute, thtows upon the 
plaintiff the onus of maintaining the liability of the prop- 
erty in a judicial proceeding, before he can obtain a sale 
of it under execution. The object of the law is to throw 
around the plaintiff’s proceeding under bis exeeution a 
sateguard against unnecessary injury, not to give redress 
to the claimant for the injury done to him by committing 
the-trespass. The law says to the plaintiff, that the bond 
and affidavit. having been made by the claimant, he ean 
not proceed further with his execution against the partic- 
ular property, until he obtains a judgment of condemna- 
tion. The object of the suit is to remove the obstacle in 
the way of the proceeding against the property, and to 
establish its liability. The redress of the past wrougs to 
the claimant is not the purpose. The trial of the right 
of property is not a suit upon any part of thé claimant's 
cause of action resulting from the trespass, and a judg- 
ment in favor of the claimant could not bar a subsequent 
suit for damages. 

The opinion of this court in ‘Roberts v. Heim, 27 Ala. 
678, indicates that ‘the same view of this question was 
taken then by the court, though the point is not expressly 
decided. 

1t is true that, as an incident to the proceeding for the 
trial of the right of property, the claimant obtains a res- 
toration of his property; but this restoration results from 
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the fact, that he has given.a'security deemed by the law 
a full equivalent. The propefty is not reeovered by suit, 
and its obtainment is not the result of any judgment. 
We can not perceive any difference between the effec: of 
such a restoration, and a restoration voluntarily made. 
The effect of a voluntary restoration is to lessen the dam- 
ages, not to defeat the suit.—Ewing v. Blount, 20 Ala, 694. 









Judgment affirmed. 









DOW vs. WHITMAN & OUSLEY. 


[ACTION AGAINST NON-RESIDENT, COMMENCED BY ATTACHMENT. | 





. Amendment of judgment nune pro tune pending appegl.+When a judg- 

_ ment is amended nue pro tunc during the pendency of an appeal, 

‘and the amendment brought up on certiorari: previously sued out, 

the’ amended judgment is properly before the appellate court. 
Want of affidavit not available on error.—In an action against anon- 

resident, commenced by attachment, the want of the statutory 
affidavit, or the failure of the record to set out the affidavit if 
made, (Code, 232561-62,) is not available on error, after judgment 
by default. 

. Publication against non-resident —A recital in the jadgment, that 
“ publieation was made giving defendant notice according to law,” 
(Code, 2 2510,) is not sufficient, on appeal, to sustain a judgment 
by default against a non-resident. 


— 
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Apppal from the Circuit Court of Lowndes. 
Tried before the Hon. Nat. Cook. 







Tus action was.brought by. Whitman. & Ousley, as 
partners, against Lorenzo Dow; was founded on the de- 
fendant’s.promissory note for $100, dated the 13th Sep- 
tember, 1856, payable on the 15th October next after date, 
to the order of J. T. Norman, and transferred by said 
Norman to plaintiffs; and was commenced by original at- 
tachment, sued out before a justice of the peace, on the 
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30th March, 1858. The attachment recites, that oath was: 
made before the justice that the defendant .was a.non- 
resident; but the clerk certifies that no affidavit was ever 
filed in his office. The attachment was executed, by sum- 
moning James Harrison and Leroy Gresham as garnish- 
ees. At the spring term, 1858, the garnishees answered, 
admitting an indebtedness to the defendant in attach- 
ment; and, at the same term, publication was ordered 
against said defendant, as a non-resident. At the next 
ensuing term, a judgment by default, in the usual form, 
was rendered against the defendant; but the record does 
not show that any final judgment was rendered against 
the garnishees. From this judgment, on the 25th May, 
1859, the defendant sued out an appeal to this court. At 
the June term, 1859, to which the appeal was returnable, 
a certiorari was awarded, on motion of the appellees; and 
the certiorari was issued on the Ist October, 1859. At the 
fall tern, 1859, of the circuit court, on motion of the 





' plaintiffs, the judgment was amended nune pro tunc, as 


of the fall term, 1858, by inserting the following words: 
“And it appearing to the satisfaction of the court, by 
proof, that publication was made giving defendant notice, 
according to law, of the pendency of this suit,” etc.; and 
this amended judgment was sent up by the clerk in his 
return to the certiorari, It was assigned for error, (among 
other things,) that the court erred in the rendition of 
judgment against the defendant, because the attachment 
was issued without.the statutory aflidavit, and because 
the proof of publication was not suflicient. 





Tuos. WILLIAMS, for appellant. 
CLEMENTS & WILLIAMSON, contra. 





STONE, J.—The amended judgment is properly before 
us on this appeal, and must be regarded as the judgment 
inthe cause. Wecontent ourseives with a citation of 
the authorities.—Cunningham v. Fontaine, 25 Ala. 644; 
Farmer v. Wilson, 34 Ala. 75; Moore v. Horn, 5 Ala. 
234. 

[2.] The objection, that the record does not contain the 
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affidavit on which the attachment was sned out, is not 
well taken.—Code, §§ 2561, 2562; Jones v. Pope, 6 Ala. 
154; Kirkman y. Patton, 19 Ala. 32. 

[3.] This case coming up on appeal; the recital in the 
amended judgment entry, “that publication was made 
giving defendant notice according to law,” was not asufli- 
cient compliance with the statute:-—Code, §2510. The 
recital should show that the publication was made for four 
consecutive weeks, giving notice of the attachment and 
al levy,—Keiffer v. Barney, 31 Ala. 193; Butler v. Butler, 
11 Ala. 668; Hartley v. Bloodgood, 16 Ala. 283; Cullum 
v. Branch Bank, 23 Ala. 797. 

Reversed and remanded. 


















RAGLAND vs. CALHOUN’S ADM’R. 










| SUPERSEDE AS OF FI. FA. AGAINST ADMINISTRATOR’S SURETIES. | 


1. Statute of limitations against sheriff's sureties —The act of 1832, pre- 

scribing six yeays as the period within’ which an action must be 

commenced against the sureties of public officers for the default 

of their principal, (Clay’s Digest, 329, 390,) does not apply toa 

summary proceeding against the sureties of a sheriff on his official 

bond, for the default of their principal as administrator by virtue 

of his office as sheriff. 
Conclusiveness of probate decree-—A decree of the probate court i 
against an administrator, under his appointment by virtue of his 
oflice of sheriff, concludes the sureties on his official bond as sheriff 
from contesting, before that court, their liability for the default as- i 
certained by the decree, on the ground that, after the_ expiration ‘ 
of their principal’s term of offiee as sheriff, he was appointed ad- 
ministrator de bonis non im his individual capacity, and gave bond 

with new sureties, who thereby became liablé for his previous de- 

tault. 
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Avprat“from the Probate Court of Talladega. 
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Tue appellants in this case were the sureties of Solo- 
mon Spence, on his official bond as sheriff of Talladega 
county, dated the 7th February, 1842. On the 17th March, 
1842, letters of administration de bonis non on the estate 
of. John C. Calhoun, deceased, were granted, to said 
Spence, by: virtue of his office ofsheriff, On the 6th May, 
1845, after the expiration of his term of office as sheriff, 
said Spence was appointed, on his individual application, 
administrator de bonis non of said decedent; and thereup-: 
on gave a new bond, as such administrator, with differ- 
ent sureties. ‘On the Jst September, 1846, said adminis- 
trator was required, to give additional security; and on 
his failure to.do so, his letters were revoked onthe 7th 
September, 1846, and the administration of the estate 
was committed to William Easley, by virtue of his office 
as sherift. On the 23d December, 1848, after the expita- 
tion of Kasley’s.term of office, letters of administration on 
said estate were granted to Joseph N. Savery, by virtue 
of his office as coroner ofthe county. On the.14th May, 
1855, on. final settlement of said Spence’s accounts as ad- 
ministrator, under his first appointment by virtue of his 
oftice of sheriff, a decree was réndered against him by said 
probate court, in favor of said Joseph N. Savery, as sue- 
ceeding administrator, for $5,686°38. An execution on 
this decree, against Spence alone, haviig been: returned 
“no property found,” an execution was issued’on the 10th 
September, 1855, against him-and the sureties on his offi- 
cial bond as sheriff, and, on the 31st March, 1858, analias. 
This last execution , having been levied on property be- 
longing to the sureties, they thereupon filed a petition for 
a supersedeas in the probate court ; alleging, in addition to 
thefacts above stated, that'said Spence, up to the time of 
his individual appointment as administrator of said estate, 

ras hever required to settle his former official administra- 
tion, and had never refused. to do so; and,..that he was 
then, and for a long time afterwards continued to,be, fully 
able to account forall the assets which he had received ; 
insisting that, upon these facts, all liability for the assets 
received by him under his first administration was trans- 
ferred from the sureties on his official bond as sheriff, to 
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the sureties on his new bond as administrator in his indi- 
vidual capacity; and pleading the statute of limitations of . 
six years, a8 a bar to the proceeding against them. A 
transcript from the records of the probate court, showing 
all the proceedings*had in the matter‘ of ‘said intestate’s 
estate, was made an exhibit to thepetition. The plain- 
tiff in exeeution demurred to the petition—“Ist, because. 
the statute of limitations of six yeats is no bar to the» 
plaintiff's right to- collect this money ;, 2d, because the pe- 
tition does not aver that Spence, when ‘he was appointed 
administrator iri his individual capacity, liad in his posses- 
sion, unconverted to hisown use, the assets of said estate ; 
3d; because the’ administration having once attached 
tothe’ office of sheriff, the orphan’s court had no au- 
thority to detach it, unless the record shows. one of the 
faicts‘on which the statute gave ‘the authority ; and, 4th, 
beeause the facts set forth in said petition are not, in law, 
sufficient to authorize the court to quash said execution.* 
The probate court sustained the demurrer, and dismissed 
the petition ; and its ruling is here assigned as error. 





Jas. B,:Marrin, for appellants. 
Auex. & Jno. WuHIreE, contra. 


R. W. WALKER, J.—The ‘act’ of 1821 provided for 
the’ grant of administration to the sheriff or coroner of 
the county, where 1i0 other administrator had qualified, or 
where the administration had become vacant by death, re- 
moval or resignation ; and enacted that, in such case, “un- 
less the judge shallotherwise order, no other oath, bond or 
security, shall be necessary to bé given, than the bond and 
oath of office already takén and given by such sheriff or 
coroner; but, on his ‘bond for the performance of the du- 
ties of his office;-he and his securities shall be liable for 
his administration, and such bond may be sued,-andjudg- 
ment from: time to’ time recovered thereon, in the same 
manner as is Or may be provided by law .in ease of other 
bonds of exeeutors, administrators and guardians.”’~Clay’s 
Digest, 222,$10. By the act of 1822 it was provided, 
that the-act of 1821, above recited, “shall be taken and 
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strictly construed, soras ‘to attach thé administration to 
the offices of sheriff or coroner, and not to the person.” — 
Clay’s Digest, 223,§ 10. The act of 18382 declares, that 
“no action; suit, or motion, shall be maintained against 
the security or securities of any sheriff, constable, or other 
public officer of this State, for any misfeasance, malfea- 
sance, or other cause whatever, liereafter committed, un- 
less the same be commenced or prosecuted within six years 
next after the commission Of the act complained of.”— 
Clay’s Digest, 329, § 90. 

Spence was, by virtue of his office of sheriff, appointed 
administrator de bonis non, in March, 1842. His term of 
office, and with it his administration under the appoint- 
ment just referred to, expired in March, 1845. This pro- 
ceeding against the petitioners, who were his sureties on 
his official bond as sheriff, and as such bound for his acts 
as administrator de bonis non by. virtue of his office, was 
not instituted until more than six years after the termi- 
nation of hisadministration. The petitioners now invoke 
the protection of the special statute of 1832, above cited; 
and the question is, whether the limitation provided by 
that act applies to a default committed by a sheriff as ad- 
ministrator, when he has been appointed such administra- 
tor in his capacity of sheriff, and has qualified and acted 

‘as such under his general official bond. 

If the statute does apply to such a ‘case, the result pro- 
duced is certainly a singular one. Under theact of 1821, 
when a sheriff is appointed administrator virtute offcii, the 
court may require him to execute a special administration 
bond, or may permit him to qualify and act as adminis- 
trator under his official bond as sheriff. The effect of the 
statute is, that when the latter course is adopted, the offi- 
cial bond becomes an administration bond, and .the sher- 

iff and his sureties are liable upon it, to the same extent 
as if they had executed an administration bond proper, 
under an order. of. the court.—See Gov. v. Davis, 9 Ala. 
918. Ifthe court should require the sheriff to execute a 
special administration bond, there can be no doubt that 
he and his sureties on such bond would: be liable to the 
summary remedy provided by the act of 1882, (Clay’s Di- 
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gest, 305, § 45;) and that this liability would be wholly 
uninfluenced by the statute of limitations of six years. 
If this be true, and.if it also be true that the official bond 
of a sheriff, when ‘appointed administrator by virtue of his 
office, becomes an administration bond for the purposes 
of such administration—that in fact the one bond is but 
a substitute for the,other—it would seem to follow, that 
the sureties should be liable to the same remedies in the 
one case as in the other; and it would look like defeating 
the purposes of the statute, were we to hold that, while 
the statute of limitations affords no protection to the 
sureties on a special administration bond, it should operate 
a complete bar in favor of the sureties on the official bond, 
which is but a substitute for an administration bond 
proper. 
Moreover, the whole frame and phraseology of the act 
of 1832 point, as it seems to us, to official defaults, and 
not to omissions of duty by an administrator. The act 
provided, that if the claim be in favor of an infant, or per- 
son non compos mentis, &e., the suit might be brought 
within three years after the termination of the disability; 
and by the 2d section it was provided, that for any mal- 
feasance, misfeasance, or other cause of action, theretofore 
committed by any sheriff, &c., no-suit, &c., should be main- 
tained against his sureties, unless commenced within three 
years after the passage of that act.—Clay’s Digest, 829, 
§91. Now, so faras the probate and circuit courts are con- 
cerned, no suit can, in the first instance, be maintained 
against the sureties of anadministrator. The default and 
liability of their principal must be ascertained and fixed, 
before there can be any proceedings against them. Con- 
sidering the delays which frequently attend litigation, it 
is scarcely presumable that the legislature would have 
prescribed. a three-years bar in this class of cases, to per- 
sons who had been disabled from bringing suit, or to 
those who complained of defaults committed before the 
statute was enacted. The statute; thus construed, would 
certainly be a hard one; for it would operate a bar in fa- 
vor of the sureties, at the end of three years, when pos- 
sibly, with his best diligence, the claimant could not, 
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within that time, place himself in a condition to com- 
rence proceedings against them. 

Our conclusion on this branch of the case. is, that the 
statute of miaianauntans affords, no protection to the peti- 
tioners. 

2. The petition alleges, that Spence’s term of office as: 
sheriff, and with it his administration by virtue thereof, 
expired in March, 1845; that on 6th May, 1845, he was, 
upon his own application, appointed administrator de 6 mis 
non in his individual capacity, and gave a new bond, with 
a different set of sureties from those who were on his offli- 
* cial bond as sheriff; that until after his second appoint- 
ment, le had never been called upon to settle his admin- 
istration, and had never refused to-do so; and that from 
the time of his appointment as administrator virtute offieti, 
until long after his appointment in his individual capacity, 
he was fully able at all times to have accounted for the 
assets he may have received. It is insisted, that Spence’s 
second appointment in 1845, and the execution of his 
bond, and his qualification under that appointment, oper- 
ated a transfer of the assets then on hand, to his second 
administration, and a consequent discharge of the sureties 
for the first. administration from liability therefor ; and 
that from the passage of the act of 4th February, 1846, 
(Acts “45-6, p. 14,) by which an administrator de bonis non 
was authorized to call the previous administrator to ac- 
count,for all assets which had been received and convert- 
ed by him, if not from the date of the second appoint- 
ment, the sureties upon his bond as sheriff were also dis- 
charged from any liability incurred for devastavits commit- 
ted during the first administration. 

The principle on which this proposition is sought to 
be maintained is, that where a debt and credit—a right to 
demand, and an obligation to pay—co-exist, even for a 
moment, in the same person, the debt is extinguished by 
presumption of its payment. .The argument. is, that.if 
the second administration had been conferred upon a 
stranger, he would have been .at once entitled to receive 
from Spence all unadministered assets on hand; and that 
after the passage of the act of 4th February, 1846, he could 
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have called Spence to a full account of his administra- 
tion; that when the second administration was con- 
ferred, not upon a stranger, but upon Spence, the former 
administrator, he became entitled, in his new capacity, 
to atransfer of the unadministered assets; that on the 
passage of the act of 1846, he became ‘entitled to an ac- 
count of the past administration; and being thus both 
debtor and creditor, and incapable by recognized legal 
process of suing himself, or obtaining this account and 
transfer, the same results were produced by operation of 
law ; and Spence, as administrator by virtue of his office, 
and his sureties for that administration, were discharged 
from all liability on account thereof, and a corresponding 
liability substituted in Spence as administrator in his in- 
dividual capacity, and his sureties under this second ap- 
pointment.—See Enicks v. Powell, 2 Strob. Eq. 196, 205- 
6-7; also, Trimmier v. Trial, 2 Bailey’s Law R. 486-7; 
Joyuer v. Cooper, i. 199; Simkins v. Cobb, ib. 60, 65. 
Whatever may be the ultimate decision of the interest- 
ing question here suggested,—which we leave open to be 
decided when it arises, not.intending by anything we have 
said to intimate an opinion the one way or the other,—it 
can be of no avail to these petitioners, for the reason, that 
the probate court has, by its decree, determined that 
Spence was liable for the amount thereof, in his capacity 
as administrator de bonis non by virtue of his office of 
sheriff; and that his securities are concluded by that de- 
cree. It is too well settled in this State to be any longer 
the subject of controversy, that, in the absence of fraud, 
the sureties of an administrator are concluded by a final 
settlement of their principal in the probate court.—Lam- 
kin v. Heyer, 19 Ala. 228, 233; Williamson v. Howell, 
4 Ala. 693; Slatter v. Glover, 14 Ala. 648; McLure v. 
Colclough, 5 Ala. 69; Wattsv. Gayle, 20 Ala. 817; Per- 
kins v. Moore, 16 Ala. 16. It isshown by the record from 
the probate court, which is attached as an exhibit'to the 
petition, that the proceeding which led to the decree 
against Spence, was a proceeding for the iinal settlement 
of his accounts as administrator de bonis non by virtue of 
his office of sheriff, under the appointment made in March, 
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1842; and the decree which was rendered by the court 
is against “Solomon Spence, late~sheriff of ‘Talladega 
county, and as such administrator de bonis non,” &e. The 
settlement made was, upon its: face, a settlement of the 
first administration, for which the petitioners were sure- 
ties. If, by reason of his second appointment and qual- 
ification, Spence was, in his capacity as administrator de 
bonis non by virtue of his office, discharged from the sum 
charged against him in the account stated by the probate 
court, he could have shown this fact on the final settle- 
ment, and protected himself from the decree which was 
rendered. . This he did ndt do, and his failure is conelu- 
sive alike on him and his sureties. The question cannot 
be again litigated in the probate court.; for that would be 
to upset the entire settlement, for the mere purpose of 
contesting a fact, which could have been'tried at the final 
settlement. The defense insisted on is, that Spence was 
liable for the assets of this estate under his second admin- 
istration, and not his first. But the decree of the court 
ascertains that he tas liable for them under his first ap- 
pointment ; and that decree concludes alike him and his 

sureties. —Lamkin v. Heyer, 19 Ala. 232; Williamson v. 

Howell, 4 Ala. 693; Slatter v. Glover, 14 Ala. 648; 

McLure v. Colelough, 5 Ala. 69, 70; Spenee v. Savery, 

25 Ala. 7381. 


Decree aftirmed. 


A. J. Waker, C. J., not sitting: 





MARSHALL COUNTY vs. JACKSON COUNTY. 


[ ACTION AGAINST COUNTY’ ON CLAIM ALLOWED BY COMMISSIONERS’ court. | 


1. Action does not lie.—Under the sprovisions of the Code, (%% 763, 
%75, 2141,) an action.does not lie against a county, on a claim 
which has been allowed by the commissioners’ court. 
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Appeal from the Circuit Court of Marshall. 
' Tried before the Hon. §. D. Hate. 


The complaint in this case wasas follows: 


vs. defendant three hundred and 
The County of Marshall. ) fifty-eight dollars, due to 
plaintiff by the judgment of the commissioners’ court 
of Marshall county, rendered at the August term, 1842, 
whereby a claim in favor of plaintiff, and ‘against defend- 
ant, for said sum of three hundred and fifty-eight dollars, 
was allowed, and ordered to be paid; which said judg- 
ment, with interest thereon, is due and unpaid.” 


“The County of Jackson \ The plaintiff claims of: the 


The defendant demurred to the complaint, “ because it 
does not allege that the claim sued on -was presented, 
within the time limited by section 775 of the Code, to the 
court of county .commissioners of Marshall county, and 
either disallowed by.that court, or reduced by it and re- 
fused by the plaintiff;’ but the court overruled the de- 
murrer. ‘On the trial,” as the bill of exceptions states, 
“the plaintiff read in evidence the act of the legislature 
of this State, approved January 7th, 1841, entitled ‘An 
act for the final settlement of the controversy between 
the counties of Marshall and Jackson, touching a certain 
claim of the former against the latter county ;’ (Session 
Acts 1840-1, p. 101;) and_then proved, that at a regular 
term of the court of commissioners of roads and revenue 
for the county of Marshall, held in August, 1842, the 
following judgment or order was made by said court: 


‘The State of Alabama, Marshall County, 
Commissioners’ Court, August term, 1842. { 

Marshall County to Jackson County, ............ opens Dr. 
To balanee due from said county of Jackson, as’by 

an act of the legislature passed ov the 7th Janu- 

OR idigtiseennavadrenseataniensnsvwea’s iseeSeins viene $358 

‘It is ordered by the court, that the same be allowed and 
paid out of any moneys in the county treasury not other- 
Wise appropriated.’ 






cn can ee 

















JUNE TERM, 1860. 615 
Marshall County ‘v., Jackson County. 











“Tt was further proved, that on the 16th August, 1842, 
a certified copy of said order or judgment was issugd and 
delivered to the plaintiff, and was by him on that day filed, 
as a claim against the defendant, with the county treasurer 
ofsaid defendant, who thereupon endorsed on it the foltow- 
ing words: ‘Jackson ‘county claim vs. Marshall county, 
No. 441, for $858; filed 16th August, 1842;’ towhich said 
treasurer signed his name. This being all the evidence, 
the court charged the ‘jury, that if they believed the said 
evidence, the plaintiff was entitled to recover a judgment 
for the debt in said paper mentioned, with interest there- 
on; to which charge the defendant excepted.” 

The overruling .of the demurrer to the complaint, and 
the charge of the court, are assigned as error. 


GoLptTuwaltE, Itice & Sempxe, for appellant. 
] 
WaLkKER & BRICKELL, contra. 


A. J. WALKER, ©: J.—Counties are by the Code 
made bodies corporate, with capacity to sue and he sued; 
but upon the liability to be sued there is this restriction, 
that no suit shall be brought against a county until the 
claim or demand has been presented, within a prescribed 
time, to the court of county commissioners, and has been 
by such court either disallowed, or reduced and retused 
by the party.—Code, §§ 763, 775, 2141. The statute, in 
language which seems. incapable of being made plainer 
by argument or illustration, requires, as a condition pre- 
cedent to the maintenance of a suit against a county, that 
the claim or demand shall have either been disallowed, or 
reduced and refused by the party. This regulation is in- 
dispensable, ’in’ order. that full effect may be given to 
another section of the Code, which requires, that claims 
allowed'by the court of county commissiouers shall be 
paid in the order of théir presentation.—Code, §791. TH, 
after the allowance of:a claim, there should be a refusal 
to pay, the party injured by such refusal has a remedy, 
whether it results from the failure to levy the proper tax, 
or fromi'thé tortious conduct of the treasurer.—Tarver v. 
Comm'rs’ Court, 17 Ala. 526; Code, §795. Aftera claim 
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has been allowed by the court of county. commissioners, 
there is no necessity for a suit against the county, and 
there is a manifest propriety in prohibiting suit upon it. 
a As the restriction upor the liability of a county to be 
sued, so plainly declared-by the statute, is consistent with 
the other laws relating to’ the same subject, and. mani- 
festly reasonable and proper, there is not the slightest 
occasion for departing from the literal mandate of the 
law. We decide; therefore, that this suit cannot be main- 
tained upon the- pleadings and facts before us. 
Judgment reversed, and cause remanded. 





In rE CARMICHAEL. 
[INQUISITION ‘OF LUNACY. | 


1, To what witness may testify.—A witness can not, be asked, on the 
trial of an inquisition of lunacy, “whether, in his opinion, the de- 
fendant was capable of taking care of himself and managing his 
affairs. 


AppgaL from'the Probate Court of Talladega, 


In the matter of John Carmichael, on the ‘petition of 
Daniel, Carmichael, his brother, to have him declared non 
compos mentis. “On the trial before the jury,” as the bill 
of exceptions states, “the petitioner introduced a witness 
who testified, that he had known the defendant for. four- 
teen or fifteen years, and had known him, well for five or 
six years last past; that he had not seen him for five or 
six years prior to 1852, the defendant having been absent 
from the State ; that he had lived within a mile of the 
defendant, fete, 1852 until about two. years ago, when he 
(witness) removed about fourteen miles from him ; that 
he. was never in the defendant’s house, nor had the de- 
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fendant ever lived with him, or stayed all night with him ; 
that he only knew the defendant as he knew other neigh- 
bors, bug was not intimately acquainted with him, and 
had never transacted any. business with him; and that he 
had observed the appearance of the defendant, and the 
- expression of his face and eyes. On this state of proof 
as to the witness’ knowledge and acquaintance with the 
defendant,” the court permitted the petitioner to ask said 
witness, against the defendant’s objections, the following 
questions: “Whether or not he was well enough ac- 
quainted with the defendant to have an opinion as to his 
soundness or unsoundness of mind;” “what. his opinion 
was, as to the soundness or unsoundness of the defend- 
ant’s mind ;” and “whether, in his opinion, the defendant 
was capable of taking care of himself and managing’ his 
affairs.” The answer of the-witness to the last question 
was, “In my opinion, he is incompetent to take care of 
himself and manage his affairs.”’ The allowance of these 
questions, to: each of which, with the answers thereto, 
the defendant reserved an exception, is now assigned as 
error. 


Jas. B. Marri, with Gao. 8. Watpen, for appellant. 
L. E. Parsons, and Jno. WHITE, contra. 


STONE, J.—The witness should not have been allowed 
to testify that, in his opinion, John E:-Carmichael was in- 
competent to manage his affairs and take care of himself. 
Walker v. Walker, 34 Ala. 469; Hall v. Goodson, 32 Ala. 
277; Stubbs-v. Houston, 33 Ala. 555. 


Reversed and remanded. 
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JONES os. LAWRENCE. 
[ACTION pa ‘ATTACHMENT BOND. | 


1. When action lies ow attdchment bond, for wringful suing out of attach- 
ment.—The fact that a non-residentdebtor, against whom an attach- 
ment is here sued out by a non-resident creditor, did not have suf- 
ficient property in the State, of his residence to pay all the debts 
then and there owing by him, although sufficient to pay the debt 
of such attaching creditor, (Code, 3 2509,) is no defense to an ac- 
tion on the attachment bond, to recover damages for the wrongful 
suing out of the writ. ’ ‘s 


AppgAL from the Circuit Court of Montgomery. 
Tried before the Hon. Joun Git SHortTeR. 


Tus action was brought by Francis M. Lawrence, 
against Seaborn Jones and others; and was founded on 
an attachment bond, dated the 16th March, 1854, the con- 
dition of which was as follows: “The condition of the 
above obligation is such, that whereas the said Seaborn 
Jones has, on the day of the date hereof, prayed an attach- 
ment at the suit of himself, by his agent, John A. Jones, 
against the estate of the said Lawrence, for the sum of 
$4,327 64, and has obtained the same, returnable to the 
next term.of the circuit court of Montgomery county,— 
now, if said plaintift shall prosecute said attachment to 
effect, and pay the defendant all such costs and damages 
as he may sustain by reason of the wrongful or vexatious 
suing out of such attachment, then this obligation to be 
void,” &. The complaint alleged, that the condition of 
said bond “thas been broken by the defendants, in this— 
that the said Seaborn Jones has failed to pay plaintiff all 
such costs and damages as he has sustained by reason of 
the wrongful and vexatious suing out of said attachment ; 
and plaiatiff avers, that said attachment was wrongfully 
and vexatiously sued out, to his damages as above stated ; 
and that there was, at the time of the suing out of the 
same, or before or since, no legal cause or. ground for 
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suing out said attachment; and that. the said-Seaborn 
Jones and himself, at. ‘the. time of the suing out of 
said attachment, were both ‘non-residents of the State 
of Alabama; and that he (the plaintiff) had sufficient 
propérty in Georgia, .(which’ then was, and now is, 
the State of his residénce,) wherefrom to satisfy the debt 
for which said attachment was-sued out against him; and 
that the said defendants knew:that he had sufficient prop- 
erty in said State of Georgia, wherefrom to. satisfy said 
debt; and plaintiff denies that he had not sufficient prop- 
erty in the State of his residence, wherefrom to satisfy 
said debt for whieh said attachment was.sued out.” 

“On the trial,” .as the bill of exceptions states, “the 
plaintiff introduced evidence tending to show his right to 
recover damages; and the defendants introduced evidence 
tending to show, that. the plaintiff’s property in Georgia, 
the State of his, residence, at the time the attachment 
against him was sued out, although sufficient to pay the 
particular debt on which said attachment was sued 
out, was not sufficient to pay all the debts then owing by 
ae in that State. On this evidence, the defendants asked 
the court to instruct the jury, that if the plaintiff's prop- 
erty in the State of his residence was not, at the time said 
attachment was sued out, sufficient to pay all the debts 
then and there due and owing by him, although sufficient 
to pay the particular debt on which the attachment issued, 
then the plaintiff could not recover; which charge the 
court refused, and the defendants excepted.” 

The refusal of the charge asked is.assigned as error. 


Warts, Jupen & Jackson, for appellants. 
Go.tptTawaiTK, Riog & SEMPLE, contra. 


R. W.. WALKER, J.—This is a suit upon an attach- 
ment bond, given in a ease in which a non-resident cred- 
itor sued out an attachment against a non-resident debtor. 
The Code requires that, in such a ease, the plaintiff must, 
“in addition .to the oath necessary in other cases, swear 
that, according to the best of his.-knowledge, information 
‘ and belief, the defendant has not sufficient property within 
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the State of his residence, wherefrom ‘to satisfy the debt.” 
Code, § 2509. The simple question presented for decision 
is, whether, when the ‘plaintiff i in the attachment is sued 
on his bond,’for wrongfully suing out the attachment, he 
makes a full defense to the’ action, by’ proving that, al- 
though the debtor had sufficient property in the State of 
his residence to satisfy the particular debt on which the 
attachment issued ; yet he did not have property in stch 
State sufficient’ to pay all the debts then owing by him, 
and due therein. This question must be anawored i in the 
negative. The plaintiff is to swear that, according to the 
best of his knowledge, &c., the defendant has not suffli- 
cient property within the State of his' residetice “‘to satisfy 
the debt.” Whut-débt? Obviously the debt to recover 
which the attachment is sued out. The legislature has 
required the non-resident creditor, when he proceeds 
against another non-resident, to swear to 4 state of facts 
which, if true, would clearly show that the creditor could 
not, if he made'the-attempt, collect his debt in the State 
of the debtor’s residence. “The uselessness of legal pro- 
ceedings there, justifies the resort to the process of attach- 
ment here. Butit does not follow, that the creditor would 
be unable to collect his debt in the State of the debtor's 
residence, simply because the property of the debtor was 
insufficient to satisfy all of his fiabilities. It is not un- 
usual for diligent’ creditors to collect the whole of their 
demands'against persons whose assets do not equal their 
debts. ‘ 

A resident creditor can not sue ont an attachment 
against a resident debtor, simply because the latter is in- 
solvent; and no. good reason can be assigned, why one 
. non-resident should be allowed to attach the property of 
another, 6n grounds which would not justify such a pro- 
ceeding on the part of one resident of the State against 
another. If any difference should be made, it should be 
rather in favor. of thé resident, than of the non-resident 
creditor. The remedy by attachment is a harsh one, at 
best; and this is especially the case, where both parties 
are non-residents, We feel no disposition to extend the 
right to the use of this’ process by one non-resident against 
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another, to cases not falling within the language employed 
by the legislature. 

Whether the existence of reasonable ground to beliows 
that the debtor had not sufficient property in the State of 
his residence to.satisfy the debt of the attaching creditor, 
would bea defense to an action on the bond, is a question 
not presented by this record.—See Pettit v. Mercer, 8 B. 
Monroe, 51-2. 


J udgment affirmed. 





CLARK & SAUNDERS vs. MOBILE SCHOOL 
COMMISSIONERS. 


[GARNISHMENT ON JUDGMENT. ] 

1. What constitutes public corporation.—The Mobile school commission- 
ers, as established by the act “to regulate the system ‘of public 
schools in the county of Mobile,’ (Session Acts 1853-4, p. are 
constitute a municipal or public corporation. 

2. Against whom garnishment liés -—A publie or municipal sentainatiaie 
is not‘amenable to the process of garnishment, under the laws of 
this State; and this exemption involves no violation of the first 
article of the constitution, which declares that “no set of menare 
entitled to exclusive, separate emoluments ar privileges, but in 
consideration of public services.” 


Appeal from the Circuit Court of Mobile. 
Tried before the Hon. ss W. Rapier. 


Te appellees in this case were summoned by process 
of garnishment, on the bth March, 1860, .as the debtors 
of Charles Marechal, against whont the appellants had 
obtained a judgment, in the circuit court of said county, 
on the 21st April, 1859. ‘he garnishees appeared, and 
answered, by way of plea, that they were a public corpo- 
ration under the act of 1854, entitled “‘ An act to regulate 
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the system of public schools of the county of. Mobile,” 
(Session Acts 1853-4; p. 190 ;) and therefore:prayed that 
the garnishment might be quashed: The : cirenit. court 
overruled a demurrer to the plea, and*quashed the gar- 
nishment ;-and its judgment is here assigned as error. 


F. 8. Buount, for appellants. 
P. Hamiuton, contra. 


A. J. WALKER, C. J.—The Mobile school commis- 
sioners certainly constitute a municipal or public corpora- 
tion. Inthe Mayor and Aldermen of Mobile v. Rowland, 
_ (26 Ala. 498,) it was decided, that such corporations are 
not amenable to the process of garnishment; and the 
legislature, by a special enatment, bringing private corpo- 
rations within the operation of the garnishment law, has 
very clearly manifested a positive design to leave mu- 
nicipal corporations ‘free from the influence of such law. 
Pamphlet Acts of 1855-56, p. 6. -We think, therefore, 
it is certain that municipal corporations are not subject to 
garnishment in this State, and we are content to abide by 
the décision. above cited. 

It is. contended, that this failure to include municipal 
corporations among the legal persons liable to be ‘ gar- 
nisheed, involves the bestowment. of a peculiar privilege, 
in violation of the first section of the bill of rights... We 
do not yield our assent to this argument. It can make 
no difference to a corporation, whether it. pays a. debt 
which it owes to its creditor, or to one to whom he is in- 
debted. It is, therefore, no benefit, or peculiar privilege, 
to be exempt from the process of garnishment, returnable 
to a court of law, whereby the payment will be directed 
to be made to the person to whom its creditor is indebted, 
instead of the creditor himself.» 
Judgment affirmed. 
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PAYNE ws. TURNER. 


[BILL IN EQUITY TO SET ASIDE PURCHASE BY ADMINISTRATOR AT HIS OWN 
SALE, | 
1. Jurisdiction of equity to set aside purchase by administrator at his own’ 
sale—The chancery court has jurisdiction, at the suit of thedis- 
tributees of an intestate’s estate, to set aside a sale by the admin- 
istrator of persorial property, under an order of the probate court, 
at which the administrator himself became the purchaser. 
2. When equity will set aside such sale and purchase-—The purchase of 
a slave by the administrator in this ease, at'a sale made by himself 
under an order of the probate court, was set aside at the instance 
of the distributees of the estate, on proof that very few persons 
were present at.the sale; that only one bid was made; that the 
price at which the slave was knocked off was less, by from $200 to 
$400, than her real'value; that the administrator made no effort to 
attract a crowd at the sale, and declined to impart information. as 
to the time and place of sale to the intestate’s father, who, as he 
knew, desired to purchase. 

Offer of indemnity. —In a bill filed by the distributees of 4n intest- 
ate’s estate, seeking to set aside a purchase of slaves by the ad- 
ministrator, at a sale made by’ himself under, an order of the 
probate court, an offer of indemnity is not necessary. 


" 


Tue bill in this cass was filed by John B. Turner and 
others, as distributees of the estate of Cynthia Payne, 
deceased, (formerly Cynthia Turner,) against Isaac W. 
Payne, who was the husband and adorinistrater of said 
Cynthia; and sought to set aside the sale of a slave by 
the defendant, as such administrator, under an order of 
the probate courf, at which he himself became the pur- 
chaser. The defendant and said Cynthia Turner were 
married in 1856, and the latter died during the next year, 
intestate, and without children. Letters of, administra- 
tion on the estate of his said wife having been granted to 
the defendant, he procured an order from the probate 
court, on the 11th October, 1858, for the sale of a negro 
woman belonging to the estate, who was appraised at 
$1,000. The sale was made in November, 1858, and the 
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defendant became the purchaser, at the price of $800. 
The bill charged, that the sale was not advertised as re- 
quired by law; that very few persons were present at the 
time of sale; that the administratar concealed from the 
intestate’s father, who, as he knew, desired to purchase 
the slave, the time and place of sale; that specie was re- 
quired at the sale, although such demand was not cus- 
tomary; and that the slave was worth. from $1200 to 
$1500. The defendant answered the bill; denying all the 
charges of fraud and unfairness; insisting that all the 
requirements of the law were complied with, and that 
the sale was fairly conducted; and demurring to the, bill 
for want of equity—“ 1st, because complainants have a 
complete remedy at law; 2d, because complainants. do 
not offer to:pay into court the amount for, which said 
slave was sold, or otherwise ‘to indemnify said estate 
against loss from the death of said slave before she could 
be resold, or by her not bringing so much at asecond sale 
as at the first ; and, 3d, because complainants do not offer 
to pay respondent such expenses, trouble and risk, as he 
has incurred with said slave since the sale.’”’” The chan- 
eellor overruled the demurrer, and, on final hearing on 
pleadings and proof, rendered a decree for complainants ; 
and his decree is now assigned as error, together with the 
overruling of the demurrer to the bill. 


B. T. Pops, with Jas. B. Marty, for appellants.—1. The 
bill is without equity, because cOmplainants had.an ade- 
quate remedy at law, by application to the probate court 
to set aside the sale.—Crayton v, Johnson, 27 Ala, 503; 
Perrine v. Carlisle, 19 Ala. 686; Love v, Crook, 27 Ala. 
624; Machem v. Machem, 28 Ala. 874; Vaughan ‘v. 
Holmes, 22 Ala. 593. 

. As to the necessity of an offer of indemnity, gee 
oa v. Brantley, 21 Ala. 633; Martin’s Heirs y. ‘Teni- 
son, 26 Ala. 738; and esithbrities cited in Shepherd’s Di- 
gest, 296, § 6. 

3, On the pleadings and proof, the case is with the ap- 
pellant, His right to purchase at his own sale is undis- 
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puted; and a critical examination of the evidence will 
show, that the sale was conducted fairly, and in the usual 
manner. Under the repeated decisions of this court, the 
purchase is valid.—McLane v. Spence, 6 Ala. 897; Salt- 
marsh v. Beene, 4 Porter, 283. 


Wo. S. Earnest, contra, cited McCartney v. Calhoun, 
17 Ala. 301; Montgomery y. Givhan, 24 Ala. 568; and 
Andrews v. Hobson, 23 Ala. 219. 


STONE, J.—In the case of McLane v. Spence, (6 Ala. 
894,) speaking of a sale at which the executor became the 
purchaser of slaves sold by himself, this court said: “We 
think it clear that this sale could not be supported, if 
contested by legatees or creditors; but, upon a proper 
proceeding, ..would have been set aside, and a re-sale or- 
dered. * * *.* But, however irregular and voidable 
such a sale may be, it is not a nullity. The title would 
pass to the purchaser, until divested by .a proceeding 
against the executor, having that for its object.” This is 
an authority for the proposition, that though a sale and 
purchase by the personal representative of an estate may 
be voidable on a direct proceeding, when there has not 
been fairness in the sale; still the sale cannot be pro- 
nounced void, when it comes incidentally before the court. 
We have no statute, which either authorizes or requires 
a confirmation by the probate court of a sale of personal 
property made under its order. Hence, the direct pro- 
ceeding necessary to set aside such sales, must be one insti- 
tuted for that specific purpose. We do not doubt the 
power and jurisdiction of the chancery court, to entertain 
an application having this for its object. 

[2.] The question of purchases by executors and admin- 
istraters at their own sales has been frequently before this 
court; and while we have steadily refused to disturb the 
principles settled in the early cases of Brannon v. Oliver, 
(2 Stew. 47,) and Beene v. Saltmarsh, (4 Por. 283,) it has 
nevertheless been, and still continues to be, a source of 
regret, that so salutary a rule as that which forbids the 
union in one person of the antagonistic relations of seller 
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ahd buyer, should ever have been broken in upon: It is, 
however,’ with us, a rule equally’inflexible, that we will 
not enlarge the.exception, which was inaugurated in the 
case of Brannon v. Oliver.—See McLane v. Spence, supra; 
Cunningham v. Rogers, 14 Ala. 147; McCartney v. Cal- 
houn, 17 Ala. 301; Andrews v. Tfobson, 23 Ala. 219; 
Montgomery v. Givhan, 24 Ala. 568, 584. 

In McLané v. Spence, supra, it was said, “To support a 
purchase by an executor or administrator at-his own sale, 
there niust be no unfairness; the property must be ex- 
posed to sale in the usual.and ordinary mode, and under 
such circumstances as to command the best pricé.” In 
McCartney v. Calhoun, supra, the language of ‘the .court 
was, that, “in order to give validity to such a purchase, 
it must appear,that the sale was fair and bona fide.” Look- 
ing into the testimony in this cause, we think the follow- 
ing’ facts are established; ‘1st, that the slave was sold for 
a sum Jess. than her value, by from two.to four hundred 
dollars; 2d, that very few persons were ‘present at the 
sale—no competition in bids oftered—and no effort made 
by the administrator to attract a crowd, 80 as to secure a 
sale at the best. price; 3d, that Mr. Payne’knew that the 
elder Mr. Turner wished to purchase the slave, and, to use 
a mild expression, he betrayed a hesitancy, if not a relue- 
tance, in having him informed when the sale would take 
place; and this, too, when the sale had been advertised, 
and Mr. Payne knew the time when. the sale would come 
off. The sale was,not made under such circumstances as 
to secure the best price ; and it is diffteult to resist the con- 
clusion that there was unfairness in.the sale. 

[3.] It was not necessary in this case to make to Mr. 
Payne any offer of indemnity. If the :purchase-money 
had'been paid. by him, it had been paid to himself. If, he 
has paid out money, he has paid it in his own wrong; and, 
on another sale, will have the means of indemnifying 
himself. 

The decree of the chancellor is affirmed. 
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LIDE vs. HADLEY. 


[BILL IN EQUITY TO ESTABLISH AND QUIET TITLE TO RIGHT OF way. | 


1. Right of way appurtenant, and its incidenis—A right of way, creat- 
ed by-express grant in a devise, is appurtenant to the land devised | 
and passes by a conveyancevof the land to a purchaser from the de. 
visee, without express mention of: the appurtenances ; it is also a 
charge upon ‘the servient lands, which attaches to them in the 
hands of a purchaser from the person to whom they were devised ; 
and it is not terminated, or impaired, by the fact that the owner 
afterwards acquires from a third person mere permission, revocable 
at’any time, to pass ‘over other lands so as to reach:his own. 

2. Jurisdiction of equity to establish and quiet title to right of way.—A 
court of ‘equity has jurisdiction, at the suit of a purchaser from the 
devisee, to enforce thé specific performance, against a purchaserof 
the servient lands, of an express grant by devise of a right of way 
appurtenant, by establishing the right, defining the track, and en. 

; joining the disturbance of the way. 

3. Compensation.—On decreeing the specific performance of the grant 
of a right of way, establishing the right, defining the track, and en; 
joining the disturbance of the way, the court will also order. an ac. 
count of the damages sustained by the complainant from the de- 
fendant’s denial and disturbance of his right. 


Appxat from the Chancery Court of Sumter. 
Heard before the Hon. Wap Keyes. 


Tue bill in this case was filed ‘by John L. Hadley, 
g against. Hugh S. Lide, for the purpose of establishing the 
complainant’s right of way over and across certain lands 
? owned by the defendant, having the track of the way laid 
off under the order dnd direction of the court, quieting 
the title thereto, and enjoining the deferidant from dis- 
turbing or interfering’ with it; and it also contained a 
prayer for an account ‘of the damages sustained by com- 
plainant from the defendant’s tinlawfal disturbance of his 
right of way, and for general relief. The lands belonging 
to the complainant, and to which. he claimed a right of 
way, were devised by William Godfrey, in 1854, to his 
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daughter, Mrs. Olivia Underwood ; and were sold and con- 
veyed. to the complainant, by. Mrs. Underwood and her 
husband, for valuable consideration, in April, 1855. The 
defendant’s lands, over which the complainant claimed a 
right of way, and which lay between the public road and 
the complainant’s lands, were devised by said Godfrey to 
some of his other children; were sold, undér an order of 
the probate court, in 1856, and purchased by one Brown, 
who, in March, 1856, sold and conveyed them to the de- 
fendant. The complainant asserted a right of way over 
these lands, to his own, under a clause in the will of said 
Godfrey, which was in the following words: “It is my 
will, that my sons William and James, and my daughter 
Olivia, have a wagon road allottéd to them, from my 
present residence to their land, free of charge; and, in 
the event that they and my other heirs cannot agree where 
said road shal run, they shall select three disinterested 
persons to lay off said roads.” The bill alleged, that. Mrs. 
Underwood and her husband, after the death of the tes- 
tator, took possession of the lands devised to her, and used 
a road across the other lands complying with the general 
directions of the will, without, objection from the other 
heirs ‘and devisees; that the complainant, after his pur- 
chase from Mr. and Mrs. Underwood, continued to use 
the same road, until some time after the defendant’s pur- 
chase at the sale. under the order of the probate court, 
when the latter denied his right to the use of said road ; 
that he then referred the defendant to the will of .said 
Godfrey, and requested him to lay out a road as therein 
directed; that the defendant refused to do this, shut up. 
the road which complainant had been using, and refused 
him all right of way’ across said intermediate lands, ex- 
cept in one particular direction, which made the road 
longer, more inconvenient, and outside of the lands which 
had belonged to said Godftey; and that complainant had 
sinee, been using-a temporary way across the lands of Reu- 
ben Chapman, by permission of his agent. The defend- 
ant answered the bill; admitting its allegations as to the 
devises and conveyances of the lands owned. by the 're- 
spective parties; but denying that the complainant had 
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a right of way as claimed across the respondent’s lands, 
and that either he or his vendors had used the road as al- 
leged in the bill. On final hearing, on pleadings’ and 
proof, the chancellor rendered a decree for the complain- 
ant, and ordered the master to state an account of the 
damage which he had sustained from the disturbance of 
his right of way, and to appoint commissioners to lay 
out the roads The chancellor’s decree is now assigned as 
error. 7 


T. Reavis, for appellant.—1. Mrs. Underwood had-no 
right of way of necessity under the devise'to her, because 
the will directed how the road should be laid out, and 
thereby excluded the implication of a way of ‘necessity. 
Pierce vy. Selleck, 18. Conn. 321; Symmes v. Drew, 
21 Pick.'278; McDonald v. Lindall, 3 Rawle, 492. Conse- 
quently, under the deed from Mrs. Underwood to the 
complainant, no right of way of necessity passed as ap- 
purtenant to the land. But, ifa right of way of necessity 
did pass to the complainant, without: regard to the way 
provided by the will, it was his duty to call on the defend- 
ant to designate a way for him; and if the latter refused 
to doso, he had the right to select one for himself; and if 
he was in the use of the road as alleged, and the defend- 
ant stopped” up that road, he had the right to cross any 
other part of the defendant’s lands to reach his.own. 
19 Wendell, 507; 2 Pick. 574; 8 Pick. 3839; 3 McCord, 
170. The complainant had, therefore, an adequate reme- 
dy at law; and, as a judgment in his favor for a disturb- 
ance of his way would have been conclusive on the de- 
fendant as to his right to that particular way,.there was 
no necessity to go into equity.—11 Harris, 338. 

2. No road having been laid out, in the manner direct- 
ed by the will, at the time of the é¢onveyance by Under- 
wood and wife to the complainant, the way was not then 
in esse. The granting part of the .deed does not convey 
the right to the way devised by the will. If that right be 
conveyed at all, it must be by the clause: of warranty, 
which could only operate by way of bargain and sale, or 
covenant to stand seized, and could not pass the right to 
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a way not in esse.—Beaudely v. Brook,. Cro. Jac. 189; 
2-Hilliard on Real Property, 824; Saltmarsh v. Smith, 
$2 Ala. 404, 

3. Mrs. Underwood had ‘no right of way, except that 
given by-the will, which was to_be laid off by agreement 
between-her and the heirs of Godfrey, or by persons se- 
lected by them. Her right to agree, or, in case of disa- 
greement, toselect commissioners, was personal to herself, 
and a privilege which the heirs were interested in having 
her exercise personally, and which she could not convey 
to ariother without the consent of the heirs. But, if she 
could and did substitutethe complainant-to all her rights 
under the will, he certainly acquired no greater rights 
than she had ; and therefore, if he can come into equity 
at all, he can only do so by alleging the impossibility of 
agreeing on a way, and of obtaining three disinterested 
persons to lay it off, as provided by the will.— Watkins v. 
Tuskaloosa Man. .Co., 32 Ala. 518. 

4. If a party can come into equity to enjoin thedisturb- 
bance of a right of way, (for which no precedent has been 
found,) he must first have established :his right at law, or 
must show by his bill a. clear title to a none way. 
Burden v, Stein, 27 Ala. 104. 

5: If any of the above positions be correct, ‘the bill is 
without equity. If, however, it be held to contain equity, 
the proof does not sustain it.. The answer denies the al- 
legations of the bill, as to the use. of the road by .either 
Mrs. Underwood or the,complainant, and there is no proof 
to sustain these allegations; 6n -the contrary, the com- 
plainant’s only witness qn this point proves his use of an 
entirely different road. 

- 6. The complainant was not entitled.to an account of 
ieeneen cl Story’s Equity, §§ 794, 7.94 a. 

eo : 

T. B, Wermorg, conira.—1. The complainant’s bill 

shows aright. of way of necessity,as well as by express 

grant under the will of Godfrey.—2 Hilliard on Real 
Property, §§ 49, 62; 1 Barbour’s Ch. 354; 15 Conn. 39 ; 

19 Wendell, 507; 24 Barbour, 44; 20 English Law.and 

Eq. 561. This right was appurtenant to the land, and 
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passed,to the complainant, under his deed, from, Mrs, Un- 
derwood, without express grant; and it was-a charge on 
the servient lands after the defendant had _acquired them. 
10 B. Monroe, 463; 11 Harris, 333; 7 Foster, (N. HL.) 
453; 2 Hilliard R. P. §§ 60, 85, 87; ‘aud authorities above 
cited., This right éould only terminate by the complain- 
ant’s acquisition of other lands, over which he-might pass, 
and.was not affected by his permission to pee over the 
lands of Chapman. 

2. The complainant had a cledr right to come into 
equity, to enforce the specific performance of the grant, 
to,have the way established and laid out, his title thereto 
quieted, and the defendant restrained: from further dis- 
turbance of it. oa Spence’s Equity, 646 ; Story’ s Equity, 
§§ 783-4, 788; 6 Serg. & R. 75; 10 B. Monroe, .468.; 
10 Maryland, 89 ; Woolwych, on Ways, 52. 

8. The right to compensation, or an account of dam- 
ages, is an incident to the other relief.—80 Ala. 30T. 


R. We WALKER, J.—The_will of William Godfrey 


contained an express grant to Mrs. Underwood of a right 
of way from the public road to the: land devised to her, 
over the intermediate land of the testator. .This right was 
appurtenant to the land devised, and not-a right in gross ; 
and passed by.a conveyance of the land to, the alienee, 
Without-express mention. of the apputtenances.—Uoke’s — 
Litt. 121 (&); Smiles. v. Hastings, 24 Barb. 44, 48; Un- 
derwood v. Carney, 1 Cushing, 285, 290; Trustees v. 
Cowen, 4 Paige, 510, 514; Pitkin v. L. I. R..R.Co., 
2 Barb. Ch. R. 281; ‘Williams on Real Prop. 269; 2 Hil- 
liard on Real Property, (8d ed.) p. 16, §§ 60, 62-8, &. In 
like manner, it was a charge upon the intermediate land ; 
and when the defendant purchased that land, he took it 
subject to the edsement.—Wissler v. Hersey, 23 Penn. St. 
R., 3338; Hills v. ‘Miller, 3 Paige, 254; Wolfe v. Frost, 
4 Sandf. Ch. 72. | 

A.right of way of necessity ceases with the necessity 
which gave rise to it; so that, if a public road is opened, 
or the grantee purchases other. land, which gives‘him a 
way over his own land, the first right of way ceases. 
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Collins v. Prefitice, 15 Conn. 39; Pierce ‘v. Selleck, 
18 Conn. 321; N. Y. Life Ins.Co. v. Milnor, 1 Barb. Oh. R. 
853; Holmes v. Goring, 2 Bing. 76. But the case is oth- 
erwise, where the owner of land has a right of way to the 
same, over the premises of another, by preseription, or by 
express grant.—N. Y. Life Ins. Co. v. Milnor, 1 Barb. Ch. 
862. Even if it be conceded, that the right which the com- 
plainant obtained by his purchase from Mrs. Underwood, 

would terminate whenever he acquired another way to the 
land devised ; it certainly i is not impaired by the fact, that 
he has a mere permission, revocable at any time, to pass 
over Chapman’s land, so as to reach his own. ° A privi- 
lege which is held by mere favor, and which may be with- 
drawn at any moment, can in no sense be deemed a right ; 

and we apprehend that it is the acquisition of a legal right 
to another way, which terminates a prior way of né- 
cessity. 

[2.] The-difficulty in the case is not as to the existence 
of the complainant’s right, but as to whether there is any 
ground of equitable jurisdiction. The testator, in grant- 
ing the right, prescribed the general direction of the way, 
but did not designate its specific track. He left this to 
be done’ by ‘agreement between the devisee of the right 
and his other heirs,.and provided that, in the event they 
could not agree upon the location of the way, they should 
select three disinterested persons to lay off the road. The 
devisee and the heirs parted with the dominant and ser- 
vient estates, without having located the way, or sélected 
commissioners for that purpose; and the right and duty 
of making the location, or, in case of disagreement, of se- 
lécting third persons to do so, have devolved upon their 
respective alienees. Atall events, the devisee of the right, 
and the heirs who were the owners of the land subject to 
it, have, by conveying to others their interest in the prop- 
erty, divested themselves of all authority in reference to 
the location of the way. The right to havea way allotted 
to him certainly passed to the complainant; and if he ob- 
tained the right, unattended by the privilege which the 
will conferred on Mrs. Underwood, to participate in the 
specific location of the road, or to have a voice in the se- 
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lection: of commissioners for that purpose, this,-of itself, 
would seem to justify the interposition of chancery; oth- 
erwise, there’would be a-clear right to havea way, bat 
no. means, of designating and layihg off its specific traek. 
Nor is the.regult, different, if, we assume, as we think 
may properly-be done, that the complainant ‘and the de- 
fendant have, by their purchases, been ‘substituted to all 
the rights which the: will conferred on the heirs and de- 
visee, th reference to the location of the- road. /True, it. 
is not shown that the complainant called upon Lide to join 
him in designating the track of the way,, or in selecting 
commissioners for that purpose.’ But it.is alleged aid 
proved; that,the defendant, denied entirely~the existence 
of any right in the. complainant to have a way over the 
lands in question; .and’it: is shown by the defendant’s an- 
swer; as well as by. his previous acts, that a demand for 
the location, of the road, either by the parties thentselves, 
or by third. persons to be chosen by them, would have 
been useless. It.was not necessary, therefore, to allege or 
prove such demand; and the rights of the parties, in'a 
court of chancery, are just what. they would have been if 
the making and refusal of such demand had been alleged 
and proyed.—Hlliott y. Boaz, 9 Ala.779. This being so, 
the case presented is briefly. this: The complainant has, 
by express grant, a right to have a way overthe lands.of 
the defendant. By. the terms of the grant, the specific 
location of the way is to be determined by the joint action 
of both parties, eithet by laying off the toad themselves, 
or by selecting threé disinterested third persons to do so. 
The defendant, however, denies the right of the com- 
plainant, and repudiates all, obligation on his part to act 
in the premises. By his refusal to, perform the duty cast 
upon him by his purchase of the servient estate, the means 
which, by the terms of the grant,’were provided for the 
leestidn of the way, have failed. Thé right of the com- 
plainant, however, is-not thereby destroyed. . That is still 
perfect, although the defendant’s refusal to perform his 
duty may have deprived the complainant of the means of 
specifically defining the way to which he jsentitled. Un- 
der these cireumstances, it scems clear that the complain- 
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ant may come into a court’ of equity, to enforce specific 
performance of the grant.—See 2 Story’s Eq. § 788. 

It may be'said, that on the refusal of Lide to join iv lo- 
cating the way,’ or in selecting commissioners, the com- 
plainant was himself authorized ‘to lay off tlié road; cor- 
responding with the general directions of the will; “and 
that, having the power to establish the track of the ‘road 
by his*own act, he cannot call upon a ‘court of equity to 
establish if’for hint, or to afford him any reliéf in relation 
to it, unless‘he has first, by the exercise of his privilege of 
locatiot:, obtained a right ‘to a particular way.” Without 
stopping to consider whether the éomplainant had: any 
such right to locate the way as.is here supposed; ot, if he 
had, whether. he was bound to assert it by. ‘an accual Tota- 
tiorm as a condition ‘essential to his claim to equitable re- 
lief, a satisfactory réply to this position is found in the 
fact, that if the complainant had ‘such right, it is suffi- 
cieritly shown that he exercised it. After Hadley bought, 
he at first used a way, not edrresponding with the old road 
used by Godfrey in his life-time.’ On the suggestion of 
the defendant, the road traveled: by the complainant was 
changed, in 1855 or 1856, so’ as to correspond with the 
old road used by Godfrey. The. road as thus changed is 
that which is laid down in the map which’ forms an éx- 
hibit to the original bill. This road the complainant con- 
tinued to use, uutil it was obstructed by the defendant ; 
and although his right to'use it was always deniéd by the 
deténdant; it 'is plain that the complainant asserted his 
claim to use it as secured by Godfrey’s will.» If, gh ’ 
complainant was attthorized to locate the way, he did, 
effect, do so, by adopting and claiming the right to use 
the particular road last spoken. of. The alleg ration that 
Mrs. Underwood used this particular road before.her salle 
tothe complainant, is not proved ; nor was 't necessary: 
that it shonld be, ‘as the complainant’s title ‘to relief is 
made out without establishing that fact. This is not acase 
of variance,but a failure to prove an unnecessary allegation. 
On the supposition, then, that the’ complainant had the 
right to locate the-way, and has éxercised it, the bill might 
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be: fnjutedinbly asa’ bill to quiet his title to the use of that 
particular way,.and to enjoin the disturbance of it. 

A court of law might, it is true, give damages for a dis- 
turbance‘of the way. But that would not afford adequate 
relief for-such an injury. ILence, it is settled that, where 
easements or servitudes are annexed, by grant or other- 
wise, to private estates, the due enjoymeut*of them will 
be protected against encroachments by. injunction,’ al- 
though an,action for damages would lie at law.—Hills v. 
Miller, 8 Paige, 254; Trustees v. Cowen, 4.Paige, 510, 
514; Seymour v. McDonald, 4 Sandf. Ch. 502; 2 Story’s 
Kq. $$ 925-6-7; Burden v. Stein, 27 Ala. 104. A recoy- 
ery at law might be, in-some. measure, indemnity for the 
past, bat would hardly be security for the future. The 
way might, and prebably would, be again obstructed, 
and the farm rendered: comparatively valueless by the ina- 
bility ofthe owaer to cultivate it. To deny to the owner 
of land, suited for agricultural purposes, all access to'it, is 
to take so much fies the genéral wealth of the commnu- 
nity; and_is, therefore, an indirect injury to the public, 
as weil as a direct wrong to the individtal proprietor. In 
Dalion v: Taylor, (2 Lutw. R. 1487;) one of the grounds 
on which the’ existence of & way of ‘necessity is placed, is, 
that it is not for the public good that the close should be 
left uacultivated.. The fact that theremedy atdaw is em- 
barrassed, or doubtful, . or difficult, or. less fall and com- 
plete than the-remedy in equity, is enough to justify re- 

sort to a court of chancety.~Ama. Ins. Co. v. Fisk, 1'Paige, 
90; Boyce v. Grundy, 3 Peters, 210; Barnes v. Lloyd, 
1.licw. Miss. 584; Pearl v. Nashyi lle, 10 Yerger, 179. 

In.any aspect of it, the case is gne for equitable cogni- 
zance. But we are best satisfied to rest the jurisdiction 
of the’ court.on its power to enforce specific performance 
of thé. grant, by establishing the right, and defining the 
track of the way, and its authority to enjoin the disturb- 
ance of the way wher thus laid off. 

[3.] The account of the: damages which the complain- 
ant lad sustained, was properly decreed,'as am incident 
to the other relief granted.—30 Ala. 807. And it makes 
no difference as to this claim, whether the specifie way to 
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which the complainant was entitled had.or had not been 
designated. He had the right to have some way over the 
land of the defendant.’ Of this right-he- was deprived by 
the latter; 4nd if the deprivation of his right has wrought 
an injury.to the complainant, he is entitled te compen- 
sation. 

Decree affirmed. 





MIMS cs: STURDEVANT any WIFE. 


| PROCEEDING IN PROBATE COURT TO CHARGE EXECUTOR WITH SLAVE NO? 
INCLUDED:IN INVENTORY. | 


1. Conolusiveness of judicial decisions —After a judgment of the pro- 
bate court has been twice reversed on error, and the cause remand- 
ed for farther proceedings, the appellate court will not, on a third 
appeal, consider the question whether the probate court had juris- 
dietion ef the proceeding; that question having been implicitly 
involved iu the former decision, although the point was not then 
directly made. , . 

Mogle of impeaching witness.—A party, against whom the deposition 
of a witness has been read in evidence, can not prove, by the subse- 
quent: unsworn declarations of the witness, “that: he was drunk 
when his deposition was taken, that he did not know what he had 
sworn, that’ he knew nothing about the facts to which he had tes- 
tified, and that the commissioners wrote down what they pleased.” 
‘ Admissibility of evidence of absent witness on former trial.—The_ per- 
manent absence of a witness from the State Authorizes the admis- 
sion of his testimony as given on a former.trial of the cause. 

4. Refreshing memory of witness ; admissibility of memorandun.—A wit- 
ness who made awritten memorandum of faets at the time of their 
occurrence, and who testifies that he knew the memorandum to be 
correct when he made it, though he does not now remember the 
facts, may read the memorandum to the jury as a part of his evi- 
denée, 

. Admissibility of decision of presiding judge on former trial.—On. the 
trial of an issue*before the probate court, the. opinion and decision 
of the presiding judge on a former trial is not admissible evidence. 

. Relevancy of evidence on question of title to slave On the trial of an 
issue between an executor and some of the legatees under the will, 
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the issue being. whether the slave in controversy nehaniged to the 
executor individaally gr to. the testator, the fact that the testator 
“vas not in the habit of buying proper ty without first seeing it,” 
is relevant and admissible evidence for the executor. 

7. ‘San’e.—In such case, the legatees having proved that the slave was 
employed on the testator’s, premises, the executor may prove, in 
rebuttal, that he permitted his slaves to work on the testator’s 
premises. 

8. Form of judgment. —Ina AS before the probate court, by 
which the légatees, séek to charge the executor with the value of 
a slave not included in his inventory ; the jury having returned a 
verdict against the executor, assessing the value, of the slave at a 
specified sum,—the court can not-render a judgment against the 
executor, for the assessed value of the slave. 


AppraL from the Probate Court of Covington. 

In the, matter of the estate of Britton Mims, deceased, 
on the suggestion of Willis Sturdevant and wife thatthe 
executor, Stanford Mims, had not made a full inventory 
of the. property belonging to the estate, but had failed to 
charge himself with a slave named John, whom the ex- 
ecutor claimedas hisown preperty.. The proceeding was 
commenced:in the ‘orphans’ -court of Monroe connty, in 
September, 1846; and a judgment was reudered by: that 
court, without: the intervention of a jury, in November, 
1852. This judgment was reversed by this court, on writ 
of error sued out by the executor, at its June term, 1858, 
and the cause was remanded.—See: the case reported in 
23 Ala. 664.. After the,remandment.of the cause, it was 
transferred to the probate court of Butler, and thenee to 
the probate court of Covington, where a.trial was had be- 
fore a jury in November, 1857. 

“On, the trial before the jury,” as the bill of exceptions 
in the present record states, “the plaintiffs introduced and 
read to the jury, with other testimony, the deposition of 
Hillary Mims, who testified, among ‘other things, that he 
had heard the defendant repeatedly say that he had bought 
the slave in controversy for his father, Britton Mims, and 
with his father’s money. To contradict the influence of 
this proof, the defendant offered to prove, that said Hil- 
lary Mims had publicly stated, after his said deposition 
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had bee mn taker that he was drunk when said ‘deposition 
was taken; that he did not know what he had sworn 3 
that he knew nothing about the case; that the commis- 
sioners-wrote down what they pleased ; and that he never 
heard the’ defendant: say that said slave belonged to his 
father, or that he had bought him with his father’s money. 
The defendant further proved, that he had made every 
possible effort, so soon as he learned this fact, to have said 
Witness re-examined, and questions propounded to-him 
about these matters; and that said witness left the State 
before he could do so, and'was still absent.- To rebut this 
proposed proof, the plaintiffs read in evidence’ the deposi- 
tions of the ‘commissioners by whom the deposition of 
said Hillary Mims was.taken, and who testified, that said 
Hillary was sober when they took his deposition ; that his 
answers to the interrogatories were taken down by them 
in his own language, as nearly as possible, ‘and avere ‘then 
read over to him, and that he assented to their correct- 
ness: In this connection, the’ plaintiffs objected to what 
the defendant had proposed to prove, because no predicate 
had been laid for the purpos¢ of impeaching said witness ; 
the eourgé sustained the objection, and the defendant ex- 
cepted.” . ' 

“The plaintiffs also introduced the deposition of S. J. 
Cumming, for the purpose of proving, among other things, 
what one Hardin, a witness for plaintiffs, had sworn on a 
former trial of. this causé.” , Said Cumming testified, in 
substance, that on the former trial, before the probate 
court of Monroe, he was one of the plaintiffs’ attorneys, 
and took notes of the testimony of said Hardin, as given 
on that trial; that he had no recollection of the testimony 
of said witness, except as shown by his notes, (which were 
made an exhibit to his deposition,) but was fully satistied 
that said notes contained a true statement of the entire 
testimony of said Hardin on that trial;.and that Hardin 
had sinee removed to Texas, but he (Cumming) had not 
been able to find out his place of residence. The defend- 
ant objected to the admission of Cumming’s notes as evi- 
dence, “‘begause they were incompetent evidence, ‘and be- 
cause no copy of them was filed with the interrogatories, 














JUNE TERM, ‘1860. 639 
Mims v. Sturdevant and Wife. 








————= 


or served. onthe defendant, before said witness was.exam- 
ined” ; and also moved-to'exclude from the jury. “all the 
testimony of said Cumming iw relation to-what Said Har- 
din had s vorn, because (there being no other evidence on 
the point) it did not show a sufficient. ground for the ab- 
sence of the witness, or,the failure to:take his deposition’ 
and because the witness had no independent pakingnsom 
of the facts to which he testified; aside fram his notes. 
The court overruled all' these objections, and admitted the 
evidence; and the defendant excepted. 

“The defendant, further ‘offered to. prove, that Britton 
Mims, in .his life-time, was ‘not, in the habit of buying 
property, without first seeing it. The plaintifls objected 
to this evidence; the court sustdined the objection, and 
ruled. out the evidence; and the defendant excepted. 

“Together swith. other testimony in the cause, was the 
depasition of the probate judge of Monroe county, before 
whoni this cause had.been once tried, and who had decided 
it, without a jury, in favor of the plaintiffs.. The object 
in examining said witness was, to prove what one, An+ 
drews, whe had sinee. died, had sworn before-him on the 
former trial. The plaintiffs propounded to said witness 
the, following interrogatory : ‘If this cause was ever tried 
before you, state how you decided it’ ; to whieh the wit- 
ness answered, ‘I decided, that the slave in controversy 
was the property.of Britton, Mims at the time of his death, 
and that the value of said slave at that time was $900,’ 
To this question and answer, each, the defendant objected, 
and moved to,exclude the same from the jury, the court 
overruled the objection, and the defendant excepted. 

“For the purpose of explaining Britton Mims’ possession 
of thé slave, (the proof showing that said slave was some- 
times in the possession. of Britton Mims, and sometimes 
in the possession of the defendant,) the defendant offered 
to prove, that he,permitted his negroes to work at his 
father’s house. , The court excluded this evidence, on the 
plaintitts’ objection, and the defendant exgepted.” 

The jury returned a verdict for the plaiutiffs, and as- 
sessed the value of the slave at $700; and the court there- 
upon rendered judgment, “that the plaintiffs recover. of 
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the’defendant the said sum of $700, ‘80 assessed by the 
jury, together with the costs,” &c. 7 

The several rulings of the eourt to which exceptions 
were reserved,‘and the judgment rendered on the verdict, 
are’ now assigned as. error; and thé last assignment is, 
that the whole eh is void for want of jurisdiction. 








Wo. P, CuItton, with Apams & Hervert, for appellants 
Warts, Jupar’& J ACKSON, contra: 


A. Je WALKER, C.J This was'a proceeding insti- 
tuted by suggestion in the orphans’ court, in’1846, by a 
legatee, for the purpose of: obtaining a Judicial ascertain- 
ment that a certain slave, not ih¢luded in the inventory, 
belonged to the testator’s éstate; and-of further obtaining 
a judgment that the executor should stand chargeable with 
the same, as a part of ‘the estate.. It is urged now in'this 
court, that the orphans’ court had no ‘jurisdictién of the 
proceeding, disconnected as it is from a-settlement of the 
administration upon the estate; and that this-court ought 
now to reverse the decree of the court below, and render 
a judgment dismissing the entire proceeding. We do not 
now determine what ought to be the decision of this court 
upon the question of the jurisdiction of the orphans” 
court, if it were presented to us unembarrassed by the 
previous decisions in this case. As hearing upon that 
question, we refer to the’ cases of Dobbs v. Cockerham, 
(2 Porter, 328,) and Merrill v. Jones, (8 Porter, 557.) This 
ease ‘has been twice before in this court; once at the June 
term, 1850, and again at the June term, 1853. The deci- 
sion in the ease when it was first in this court, is not re- 
ported. ° The decision made when the case was here the 
second time, is réported ‘in ‘23 ‘Ala, Rep. 664. In both 
instances, thé judgment or décree of the court below was 
reversed, and the cause remanded. The two judgments 
of this court, reversing ‘avd remanding the ‘cause to be 
further proceeded in, invdlved the assertion that the court 
below had jurisdiction of the subject-matter; forthe judg- 
ment rendered was manifestly improper, if the court vee 
low had no jurisdiction. The décision of this court, thus 
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virtually asserting thé jurisdiction of the court below, is 
the law of this, case, and we cannot rule: in opposition to 
it.—Matthews, Finley & Co.’ v. Sands, - Ala, 136 ; 
Skillerns-v. Mays, 6 Cr. 267. 

[2.] The court below did not err in excluding’ avidin 
of the unsworn declarations-of the plaintiffs’ witness, as 
to the manner in which his testimony was.taken, his eon- 
dition at the time, and his knowledge of the facts proved 
by him: ! 

[3.]. This court decided in ‘Long v. Davis, (18 Ala.801,) 
that a permanent absénée from the. jurisdiction on’ the 
part of a witness will authorize the reading of his testi- 
mony given in.a former trial of the cause. Sueh; we have 
no doubt, is the correct rule in civil ‘causes.—1 Greenleaf 
on Ev. § 168,note ; I Phil. Hv. (C. & H.’ stro 393, poss 
Finn’s case, 5 Rand. 701. 

[4.4 Notwithstanding there is a’contrary tendency in 
our past decisions, we'think it a proposition beth reason- 
able and sustained by authorities, that a witness who has 
made a writtei¥ memorandum of facts presently upon their 
occurrence, and who does not remember the facts, but is 
able to swear that he kiew the memorandum to be ¢ortect 
when he made it, may read the memorandum asa part of 
his evidence to the jury—Holmes v. Gayle & Bower, 
1 Ala: 517; Vastbinder v. Metcalf, 3 Ala, 100; Downer 
v. Rowell,,1 Ver: 343; 2 Phillipps on Ev. (C. & HY s notes,) 
(4th Am. ed.) 918; 1:Green. on, Ev. §§ 437, 488; Burton 
v. Plummer, 2 Ad. & El. 841. We do.not decide, upon 
the record before us, whether the memorandum made, by 
the witness Cumming, of what Hardin swore upon a 
former trial, should have been read to the jury.- The prin- 
ciples which we have laid down above’ will. be sufficient 
to guide the court upon.a future trial, in determining upon 
the admissibility of the evidence. If there be any defi- 
ciéney in the testimony of Cumming, it will eeiray 4 be 
supplied on a'future trial. 

[5.] The opinion given by the probate judge upon a 
former trial was not, upon any priticiple known to us, ad- 
missible in evidence. .. 

[6.] The habit of Britton Mims, : as to not purchasing 
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property without seeing it, in connection:with'the pecu- 
liar circumstances: of this. case, may have some bearing 
upon the question of fact in the case; and we decide, with 
some hesitation and doubt, that it was competent evidence 
for, the executor, and against one asserting the title of 
Britton Mims. 

[T.], The evidence. proposed by the dafeadani, as to his 
permitting his slaves. to labor on ‘his, father's: premises, 
should have been admitted. It contributed to explain 
the plaintiffs’ evidence, that:theslave John had been ém- 
ployed on.the premises of the defendant’s father. 

[8.] The court erred in rendering judgment for the value 
of the’slave against the defendant. Such a judgment is 
foreign to the purposes of the proceeding. If sucha judg- 
ment cquld be rendered in. this proceeding, the defendant 
would: be deprived of all opportunity to. show that the 
slave .was required to pay debts; or, for other legitinrate 
purposes.incident to the administration. The only judg- 
ment which can be rendered inthe case is, that the slave 
belonged to. the decedent, and is a.part of the assets of 
the estate, and that the representative stands chargeable 
with him as such. 


Reversed and remanded. 








-STETSON & OO. vs. MILLER. 
[OREDITORS’ BILL’ TO SET ASIDE DEBD OF TRUST AS FRAUDULENT. | 


1. ‘Validity of: deed of trust for benefit of preferred ereditors.—A deed of 
trust, made by a, debtor in: failing circumstances, while actions at 
law were pending against him, and only. a few days before, the ren- 
dition of judgments ; conyeying his stock of merchandise, store- 

house and residence; which constituted the bulk of.‘his visible 

propetty, to’a trustee for the benefit of certain bonafide creditors ; 
authorizing the trustee to sell the goods “at either public auction 
or private sale, as in his judgment may be best ealeulated to bring 
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the largest sum of money ;” and providing that the proceeds of 
the sale of the property, after paymerit in full of the secured debts, 
together with the costs and charges. attending the execution of 
the trust, should be paid over to the grantor or his-order, (which 
deed. was declared *by this court, on a formerappeal,: not to be’ 
fraudulent and void on its face,)—held not fraudulent ‘in fact, on 
proof that the trustee sold the goods at retail, and mostly on credit 
_ till the end ‘of the current year; that the grantor afterwards paid 
some of: the secured debts with funds not conveyéd by the deed; 
and ‘that he declared a few days after the exeeution of the. deed 
but not in the presence of tlie beneficiaries, that his object in exe- 
cuting it was “to keep the executions out of his house.” 

. Difference, between deed of trust and general assignment —A deed, of 
‘trust, executéd by a debtor in failing eir cumstances, and conveying 
the bulk of his visible property to a trustee for the benefit of cer- 
tain. preferred creditors,:.cannot be held: a -general assignment, 
(Code,£1556,) when it appeats that the grantor:had also notes and 
accounts due him, of considerable, value, nut conveyed by the 

deed. 


bo 


AppeaL from the Chancery Court at Tuskaloosa. 
Heard before the Hon. Jamus B. Crarx. 


Tux bill in this case was filed by..the appellants, as 
judgment creditors of Thomas Miller, against said Thomas 
Miller and one: James H. Dearing; and sought relief 
against & deed of trust, executed by said Miller’ on the 
21st September, 1854, by which he conveyed his entire 
stock of merchandise, his store-house, and residenée in 
the city of Tuskaloosa, to said Deuring as trustee, for the 
benefit of certain specified creditors, whose debts amount- 
ed in the aggregate to nearly $8,000, and werevithet past 
due or fell due within six months after the execution of 
the deed. The bill, as copied, into the transcript in the 
present case, alleged that said deed “was made with in- 
tent to hinder, delay and defraud said complainants, with 
other creditors of said Miller not therein named, of their 
lawfw debts, and is therefore void; or that said deed is a 
general assignment, by which a preference of payment is 
given to the creditors therein named, over the other and 
remaining creditors of said Thomas Miller.”. Theprayer 
of the bill was, “for such relief as complainants may be 

entitled to on the.case made by their bill of complaint, 
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and as maybe consistent with the justice and equity of 
their » ease.” ‘The: chancellor ‘held the deed void on its 
face, -as to the complainants but his, decree was reversed 
by this court, and the cause’ remanded, .at ‘the January 
term, 1858.Se¢ the case reported in 32 Ala. 161, where 
the provisiotis of the deed are set. out in’ extenso. (The 
former report of. the case, contains a mistaké of fact, in 
stating that, at the time of thé execution. of the deed, 

some’ of the complainants had obtained judgments at 
law against the gtantor: al! of the judgments were in 
fact’ rendered onthe 29th September, 1854, eight diys 
after the exécution of, the deed.) 

The bill further alleged, that. said Miller, at the, time,of 
the execution of said deed, was ‘ir failing cireumstances ; 
that the deed conveyed all his visible:property that could 
be reached by execution at law, though he had ‘ many 
thousand dollars in debts due and owing te him, none of 
which was conveyed by said deed,” and as to which a dis- 
covery was sought from him; that said’ Miller continued 
in the possession of the stock of goods after the execution 
of the, deed, and disposed of them at private sale, pro- 
fessing to act as agent of the trustee. The defendants 
filed separate answers. | ‘Miller denied all fratduleat intent 
on his part in the exe¢ytion;of the deed; asserted the 
bona fides of the secured debts, and his inténtion.to pro-. 
vide honestly , for their payment; alléged that the deed 
was not a general assiguntent—that he had outstand- 
ing judgments, notes and accounts due him, (a list’ of 
which was appended to his answer,) ‘amounting to over 
$18,000, and also several small, parcels ‘of land; that he 
acted in thesale of tlie goods, after the exscrition of the 
deed, solely as the clerk and agent of the trustee; and 
that the goods were sold at tetall, partly for cash, but 
mostly on credit until the 1st January, 1855. Dearing’ 8 
answer was substantially the same, as to the matters w ithe 
his own knowledge; and he adopted the answer of his 
co-defendant in other particulars. 

The complainants took the depositions of J. B. Rogers, 
J. M. Van Hoose, and N. L. Whitfield. Rogers was the 
sheriff of Tuskaloosa ‘county, who recéived.and returned 
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the executions, issued onthe complainants’ judgments ; 
and he testified in relation to them as follows.: -** Shortly 
after I received said executions, I applied. to Mr. Miller 
for payment. He said that he’ had no money, and that it 
was utterly itn possible for him to settle the executions. I 
then asked,him for property to levy on ; to whiclr he re- 
plied, that he had no property subject to levy—that the 
stock of goods, the store-house, and the ‘Van ‘Dyke 
house,’ were all conveyed by deed of trust to James H. 
Dearing, which I could seé by going to the court-house. 
if afterwards applied to him a second time, and told him I 
was going to his dwelling-house to makealevy. He then 
said, that it was useless for me to go down there, as the 
house and lot, and.everything there, down to the knives 
and. forks, belonged to Dr. Tindall long ago; but he 
promised to pay the costs, and’ afterwards ‘did. 80. Said 
Miller was a merchant in Tuskaloosa, and had been for 
years before. He remained at the same business until 
some time in thé summer of 1855, when the goods were 
sold at auction.” ° 
Van Hoose testified as follows: “I had a conversation 
with said Miller: about said deed of trust, some two or 
tlirce days after the same bears date, which was brought 
about in this way: As attorney for Bates, Taylor & Co. 
of New ‘York, and W. A. Hanney, of New Orleans, I 
had had two claims against him for collection, and called 
on hinr to settle theta : he asked me to take drafts on 
Mobile, payable several months after date, and said he ex- 
pected to give James H. Dearing as endorser. I then 
wrote to-the holders of the claims, to know if they would 
consent to the extension asked by Mr. Miller. They did 
consent, and I informed Mr. Miller of the fact; and he 
thereppo requested me to make a calculation of the 
amount due, and leave the same with him,:and he would 
get thé drafts endorsed according to agreement. I did 
so. In a few days afterwards, I heard that he had nade 
an assignment, and thereupon called to see him relative 
to our agreement. I found that he would not'then give 
the drafts as he had promised, and asked what I should 
vow say to the parties; to which he replied, ‘Tell ‘them 
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I will pay them—that théir debts dre good.’ Ithen asked 
him why he had made the assignment. He replied, that 
Judge Peck and Judge Mudd Had sued him, and judg- 
ments would soon be renderéd ; that he had made the as- 
signment to ‘keep the’ éxteutivns out of his honse ; and 
that if executions were levied on his goods, it would spoil 
everything, or words of like effect. Tafterwards received 
anothér claim on Mr. Miller, and called to’see him about 
it. Té told me to write tothe parties that he would pay 
it, and that.they had known him long enough to be sure 
that he ‘would keep his word; and he added, thaf the 
debts secured in the deed were ‘a mere dross ’—that he 
did not regard them, could soon pay them: out, ete.; that 
he made the deed ‘to gét a breathing time,’ or words to 
that effect, and thatthe executions would have been down 
on him, if he'had not made the deed. ” The witness fur- 
ther stated. that Miller had: ne visible property not con- 
veyed, by the deed: 

Whitfield, testified as follows : “J, as attorney, obtained 
judgments against said Miller, one in favor of M. 8. Stet- 
son & Co., and another in favor'of Oliver, Jones & Gran- 
ger. The claims upon.which I obtained said judgments, 
came to my hands, I believe, about the Ist August, 1854. 
I immediately presented them to Mr. Miller for payment, 
and’ told him, that I was instructed to bring suit to the 
first court, if they were not paid. ‘He said hé could not 
pay them, and urged me not to sue him; stating posi- 
tively that he would pay the amount before the sitting of 
the September court. I left him without any definite 
agreement about the matter; but subsequently, on the ist 
September, I think, I called on him again; and told him 
I must bring sait. “He then urged me to let hit ae- 
knowledge service of the summons, with waiver bf docket- 
ing the casés before court, and that he would pay the 
amount the last Saturday before the sitting of ‘the court. 
I aceordingly took ‘his acknowledgment ; but he never 
called to pay the debt, and I never-‘had any further con- 
versatiqn with him on,the subject.” The witness further 
téstified to the pecuniary condition of Mr, Miller’s’ debt- 
ors, whose debts were included in thé exhibits attached 
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to the answer; stating that most of them, of whom-he 
had any knowledge, were insolvent, or had left ‘the State. 

The: defendants took the depositions ‘of ‘several ‘wit- 
nesses, who testified to the bona fides and payment of the 
debts secured by the deed ; some being paid by.the trus- 
tee, and others by Miller. with money and assets outside 
of the-property conveyed -by the deed. 

On final hearing, on pleadings. and proof, the chancellor 
dismissed the bill, but without’prejudice to the complain- 
‘ants’ right to file another, for the purpose of subjecting 
the surplus whieh might remain in’ the ‘hands’ of the 
trustee after the satisfaction of the secured debts ; and 
his — is now assigned as error. 


E. W. Peek, for the appellants: 
Oxmonp & Nicotson, ‘contra. 


STONE; J:—Wheh this case was before in this court, 
(82 Ala. 161,) we said: “ We have examined al the ob- 
jections urgéd against the validity of the deed exhibited 
with the bill is and we are fully convinced, and therefore 
decide, that there is nothing on its face which renders it 
void'as to the complainsinis, or authorizes any’ court: to 
declare it void as to them.” , . 

This.easé, as presented on the final trial in the plead- 
ings’ and proof, presents but few features worthy of re- 
mark, which were not presented on the former triab i in 
this court. 

First: There wassome delay, and there were same post- 
ponements in making sale of the merchandise; ‘and the 
sales were chiefly on credit: Looking into the facts and 
circumstances attending the sales, we think good and sat- 
isfactory teasons are given’ for most, if not for all’of 
them. But if the recerd failed to respond to these inqui- 
ries, we can readily perceive that, in making sale of such 
commodities, ‘so as best to promote the interest of the 
beneficiaries, if’ might, and probably would, benefit the 
creditors provided for, as also the general creditors of the 
assignor, if the assignee were, in. certain states of the 
money-market, to postpone the sale, or sellon reasonable 
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terms of credit. We find, nothing in this record to con- 
yince us that, in this case, the assignee was not influenced 
by an honest and -prudent policy in making sale of the 
merchandise; and hence ‘we hold, that in this objection 
there isnot enough to justify us in pronouncing the deed 
fraudulent.—Dubose v, Dabose, 7 Ala. 285; Planters & 
Merchants’ Bank v. Clarke, #..765; Tarver v. Rofte; 7. 
878; Abercrombie v. Bradford, 16 Ala. 560 ; Doe, ex dem. 
v. -Pl..& Mer. Bank, 22 Ala. 238. 

Second : It is urged, that: some of. the debts secured by 
the deed were afterwards paid by the assignor, with funds 
not donveyed by: the .assigument... It seem to us that 
this repels, rathér than strengthens, the imputation .of 
fraud. It shows‘both an intention in the grantor to dis- 
charge his debts, and a, willingness to employ for ‘that 
purpose means which still remained in hiseontrol.’ More- 
over, 4s remarked by. the.chancellér, such payment with 
outside means would necessarily tend. to augment any 
surplus that might remain in the hands of the trustee, 
and thus Lpppliee and consolidate a tangible fund for the 
payment of uhpreferred debts., 

Third: The testimony of the witnesses Whitfield and 
Van Hoose is ineffectual to'overturn this deed, ‘for two 
reasons: first, much of the conyersation of Mr. Miller, 
shown by that evidence, tends rather to show promises 
made by him, and afterwards ‘broken, than ‘a purpose to 
‘delay, hinder or defraud his creditors; and second, the 
beneficiaries in the deed were bona-Jide creditors, and 
there is no evidence that they participated in; or knéw of 
those conversations. The testimony fails to convince us 
that Mr. Miller had any other purpose, than to give a:pre- 
ference to some of his creditors over others, This he 
had a right to do.—See this case at the former term. 

[2.] Both the bill and the testimony show, ‘that Mr. 

‘Miller had much propérty, and of considerable value, 
outside of the deed. Heirce, this.is not. shown :to -have 
been a.general assignment, so as to destroy the —_ 
ence. 

We. find no error.in the record, and the decree of the 
chaneéllor i is aflirmed, 
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OVERSTREET vs, NUNN’S EXECUTORS. 
[TROVER FOR CONVERSION OF PROMISSOBY NOTE. | 


1.‘ When action lies—When a note is endorsed and transferred as 
collateral security, a sibsequent payment of the original debt by 
tlie transferror operates as a re-transfer'to him of the endorsed 
note; andif the ereditor, or his personal representative, refuses to 
deliver the note on demand, trover lies against him for the con- 


version. , 


AppxaL from the Circuit Court of Autauga. | 
Tried before the Hon. Porter Kine. 


Tuis action was brought by James Overstreet, against 
L. B.-Parker and M. C. Nunn, who were the executors of 
William Nunn, deceased, to recover damages for the con- 
version of a promissory note for $1300, executed by one 
EK. G. Wagner, dated the 25th November, 1857, and pay- 
able to the plaintiff,‘or bearer, on the 1st February, 1859; 
and was commenced on the 23d April, 1859. ‘The de- — 
fendants pleaded. not guilty, “with leave to give any 
special matter -in evidence.’ On the trial, as the bill of 
exceptions shows, after the plaintiff had read in evidence 
the note on Wagner, which was the foundation of the 
action; “he further proved, that he was the absolute 
owner of said note at the time of its execution ; ‘that said 
note was founded on valuable consideration, was justly 
due according to its terms when executed, and was 
of the full value of the amount due on its face, with in- 
terest thereon; that on the 1st March, 1858, afterthe exe- 
cution of said note, he borrowed $1200 from said William 
Nunn, for which he executed to said Nunn his promis- 
sory note for $1350, due the 1st March next after date, 
together witha mortgage on three slaves, and also en- 
dorsed and delivered to’him the said note‘on Wagner, as" 
an additional and collateral security for the payment, of 
said borrowed money, and for no other purpose.”” The 
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endorsement on said note was in these words: ‘I endorse 
the within note, for value received, until paid, this 28th 
March, 1858;” which was signed hy the plaintiff. “The 
plaintiff also introduced proof by the declarations of said 
William Nunn, tending to show that said note on Wag- 
ner was to be returned to plaintiff, when he should pay 
said Nuan the money so borrowed from him, and for 
which said note was deposited as collateral security as 
aforesaid. The defendants’ objected to the introduction 
of any evidence, as to.the terms on which Wagner's said 
note was. transferred to said Nunn, other than thosé stated 
and set forth in the said written endorsement on said 
note; but the court decided to allow all of said evidence 
to be introdueed, and to charge the jury as to and legal 
effect of the same.’ 

The plaintiff further proved, that said Nunn died on 
the 16th July, 1858; that the defendants soon afterwards 
qualified as his executors, and, as such executors, received 
the possession of said note on Wagner; thaton the 11th 
February, 1859, they collected from Wagner one thousand 
dollars on said note; that the balance was still due and 
unpaid; that on the 28th February, 1859, he: paid said 
executors his note to Nunn for borrowed money, and took 
up and canceled said note and the mortgage given ‘to 
secure if; that he afterwards demanded of the defendants 
said note on Wagner, and that they refused to deliver it 
to him. ‘ This being all the evidence, the.court charged 
the jury, that the plaintiff was not entitled to recover at 
law, and that they must find for the defendants; to which 
charge the plaintiff excepted, and was thereby compelled 
to take a nonsuit.’ 

The charge of the court, and “the matters arising on 
the bill of exceptions,” are now assigned as error. 


Watts, J UDGE & hacen, for appellant. 
Wm. L. Yancey, with W. H. Norruineton, contra. 


R. W. WALKER, J.—In considering the propriety of 
the general charge which the court gave the jury, we 
place out of view, w ithout inquiring into.its admissibility, 
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tbe evidence of the declarations. of Nunn, to the effect 
that the note sued for was to be returned to the plaintiff, 
om his repayment of the money borrowed from-Nunn. 
We do this, because, in our opinion, the result is the same, 
whether that evidence be regarded or not. 

It was undoubtedly competent to prove the considera- 
tion upon which the endorsement was made. Indeed, no 
objection was made to the evidence that the note was en- 
dorsed and delivered to Nunn as collateral security for 
the plaintiff's note to him. . Nor can it be doubted that, 
as between the original parties to the endorsement and 
their legal representatives, the payment by the plaintiff of 
his note to Nunn ‘operated, propria vigore, a retransfer to 
the, plaintiff of the entire beneficial interestin, and of the 
right to the possession of the note on Wagner.—Apple- 
ton v. Donaldson, 3 Barr, 381, 888; Ins. Co. v. Smith, 
11 Penn. 120, 127. 

It is true*that, as the law stood before the Code, a suit 
against the maker of the note, for the recovery: of the 
money due on it, would have to be brought in the name 
of the endorsee. * But this does not - prove that the prop- 
erty in the note itself, or the right to the possession of it, 
would belong to the endorsee. The Code provides, that 
actions’upon contracts for the payment’ of money must 
be in the name of: the party really interested. Until this 
change in the law, .the property in a note, and the right 
to possession of it, might belong to one person, although 
a suit upon the note, against the maker, would have to be 
brought in the name of another. Thus, if the payee ofa 
note should, for a valuable: consideration, transfer it by 
delivery'to another person, and should afterwards obtain 
possession of it by finding, or otherwise; it cannot be 
doubted, that both the property and the right of posses- 
sion would be in the transferree; and if the payee should’ 
refuse to deliver it on demand, he’ would be liable in tro- 
ver at the suit’ of the transferree. » 

The proof showed, that the plaintiff demanded the note 
of tlre defendant before the suit was brought, and that the 
latter refused to déliver it. We think that, on the facts, 
trover can be maintained.—See Donnell v. Thompson, 
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13 Ala. 444; Clowes v. Hardy, 12 Johns. 4065 Lowre- 
more v. Berry, 19 Ala. 180. 
Judgment reversed, and cause remanded. 
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Chae, AUSTIN & SMITH vs. CILLEY. 


ati: AND CARNISHMENT—CONTES? with mn rnaststuxnce. 


1, What constitutes assignment of note, as ayainst attaching creditor.» 
Where a debtor places promissory notes, payable to himself, in the 
hands of an agent, with written instructions to collect. them, and 
to pay aver the proceeds to certain specified -creditérs, this does 

' not amount to an assignment or transfer of the notes, either to the 
specified ‘creditors, or to a surety who afterwards pays their debts, 
as against a subsequent attaching creditor. 


Aprean from the. Circuit Court of Lowndes. 
Tried before the Hon. Rozpert Dovenerty. 


Tue appellants in this case sued’ out an attachment 
against the estateof Lorenzo Dow onthe 22d December, 
1857, and summoned Thomas ©: Bragg, by proeess of 
garnishment, as the debtor. of said: Dow.. The garnishee 
answered, “that he was indebted to said Dow, at the 
time of the service of the garnishment, by two promissory 
notes; one dated the .27th July, 1857, and due one day 
after date, for $108 16; the other, for $83 33, dated the 
27th July, 1857, and due on the Ist January, 1858. Gar- 
nishee says, that within two weeks after said garnishment 
was served on him, knowing that said notes were left by 
Dow in the hands of Judge Williams, he went to said 
Williams, and told him that he had been garpisheed in 
this case; and said Williams then told him, that said 
Dow had left the notes with him, and authorized him to 
collect them, and to pay the money to other parties, whose 
names garnishee cannot now recollect. Garnishee has 
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been since informed, that said notes were left by Dow 
with said Williams for the purpose of protecting P. N. 
Cilley and H. Hi. Whetstone, who were sureties for said 
Dow on certain notes in the hands of B. J. Harrison.” 
Cilley and Whetstone were thereupon summoned, to con- 
test with the plaintiffs the right to the money due on the 
notes ; and an issue was made up between them, as pro- 
vided by the statute. On the trial of this issue, as the 
bill of exceptions shows, the plaintiffs read in evidence 
the answer of the garnisliee, and the contestants then in- 
troduced said Williams as a tvitness, who testified as fol- 
lows: “On the 28th July, 1857, as Dow was about leaving 
for Kansas, he placed in the hands of witness certain notes, — 
among which were the notes described in the garnishee’ s 
answer; and told witness, that he did so for the purpose 
of paying a note for $350, due to B. J. Harrison, on which 
PsN. Cilley was surety, another note to said Harrison, 
for $31, ‘on which H. H. Whetstone was surety, $58 to 
Mr. Gresham on a note held by him, and the balanée to 
the plaintiffs in ‘this attachment; aut at the same time, 

ave witnéss a writing, signed by said Dow, in these 
words: ‘ Pay B. J. Harrison $350 for servant hire, on note 
due ist January next, and $31 now due; pay Mr. Gres- 
hath $58, and take up note which he holds against me; 
and pay balance to the order of Clark, Austin’& Smith, 
New York.’ Shortly after this, and before Dow left the 
country, and before plaintiffs’ attachment had issued, wit- 
ness saw said Cilley, and informed him of what Dow had 
done; and Cilley said that, he was satisfied with the ar- 
rangement, and took no steps to prevent Dow from leav- 
ing ‘the State, or to secure the debt on which he was liable. 
No person was present at the time Dow placed said'notes 
in witness’ hands. In March, 1858, Cilley was compelled 
to pay the money to Harrison on said notes.” This being 
all the evidence, the court charged the jury, that they 
must find for the contestants; to which charge the plain- - 
tiffs excepted, and which they now assign as error. 



































Cruments & WinL1amson, for the appellants, cited Drake 
on Attachment, § 525; Baker v. Moody, 1 Ala. 315; Mar- 
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dis v. Shackelford, 6'i. 433; West v. Foreman, 21.7. 400: 

Mitchell v. Allen, 10 Maine, 450; Clayton v: Fawcett, 

2 Leigh, 19; Brownlee y. State, 2,Spear, 519. 








Tos. WILLIAMs, contra, cited Brooks v. Hildreth & 
Mosely, 22 Ala. 469. 


A. J. WALKER, C. J.—The defendant in attachment 
delivered notes, payable to himself, to his agent, with 
instractious to collect them, and to pay over the money 
on certain debts due by him, Before ‘the money was col- 
lected, some of the.debts so placed i in the hands of, the 
agent for collection were attached, at the instance of a 
ercditos of the party who placed them in the hands of the 
agent. Sureties who have in the mean ‘time paid off,one 
or more of the debts, to the payment of which the money 
when collected by the agent was to be appropriated, con- 
test the liability of the debts placed in the _agent’s hands 
to be attached. 

The delivery of the notes to an agentgwith. instructions 
to pay the money, when collected, on certain debts, did 
not transter the right ta those nasil. either to the creditor 
whose debt was to ‘be paid with the money when collected, 
or to a surety upon the: debt. There was "no transfer 
whateyer. Instructions were given, which might have 
been revoked at any time, before the agent acted in pur- 
suance of them. Thé intention was, that the money, 
when collected, should be delivered to the specified cred- 
itors; not that the notes should be transferred.—Mardis 
v. Shackelford, 6 Ala. 433; Baker v. Moody, 1 i. 815. 
The agent had no authority to deliver or. transfer the 
notes. When one receives money, to be delivered to 
another, and that other: assents, the right to the money 
at once vests in the party to whom the delivery was to be 
made.—Brooks v. Hildreth & Moseley,'22 Ala. 469. But 
the case here is obviously different. The title to the notes 
remained in the defendant in attachment, and the judg- 
ment should have been against the garnishee, in favor of 
the plaintiffs in attachment. 

The judgment i is reversed, and the cause remanded. 
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WILSON vs. WILSON. 


[FINAL SETTLEMENT OF GUARDIAN’S ACCOUNTS. | 


1. Jncompetency of probate judge from interest.—Where the probate 
judge is one of the sureties on an administration bond, he is in- 
competent from ‘interest to preside on the settlement of the ad- 
ministration, or to make any order affecting the liability of the 
administrators unfler their bond; and if one of the administratots 

* is also the guardian of the sole distributee of the estate, and the 
_ administration has never been settled, he is also incompetent to 
preside on the settlement of the guardian’s accounts; and if the 
guardianship has never been settled, although the guardian has 
been removed, he is equally incompetent to preside on the settle- 
ment of the accounts of the succeeding guardian, who is sought to 
be charged with negligence in failing to collect from his predecessor 
assets belonging to the estate of his ward. 

. Jurisdiction of circuit court, and of .register in chancery, in causes 
transferred from probate court.—The jurisdiction of the circuit court 
under the act of 1850, (Session Acts 1849-50, p. 36, 240,) and of 
the register in chancery under the Gode, (27 560, 1910-12,) in causes 
transferred from the probate court on account of the ineompetency 
of the probate judge, is special and limited; consequently, the 
record in a transferred cause must affirmatively show the jurisdic- 
tion of the court to which the transfer is made. 

3. Sanie.—-If the record in a transferred cause recites the jurisdic- 
tional fact which authorized the transfer, the recital is conclusive 
in a collateral proceeding, and the validity of the subsequent orders 
and desrees cannot be impeached on account of irregularities; but 
a simple recital.of the legal conclusion, that the probate judge “i 
incompetent,” without stating the fact from which the incompe- 
tency results,‘is not sufficient to support the jurisdiction. 


bo 


APPEAL from the Probate Court of Shelby. 


‘In the matter of the final settlement of the accounts 
and vouchers of John B. Wilson, as guardian of Martha 
J. Wilson, his ward. ‘Martha J. Wilson was the'sole dis- 
tributee of the estate of H. H. Wilson, her-deceased father, 
who died; intestate, in 1841. In September, 1841, the or- 
phans’ court of Shelby appoiited John .W. Roper and 
Benjamin F. Randall, as administrators of the estate of 
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said H. H. Wilson, and accepted and approved their offi- 
cial bond, with Samuel Brasher, J. B. Wilson, and J. M. 
McClanahan, as sureties. On the 11th October, 1841, 
said Benjamin #. Randall was also appointed by said or- 
phan’s court, as guardian of said Martha J. Wilson; gave 
bond, with D. E. Watrous and ‘A. J. Wells as sureties, 
and entered on the discharge of his duties as such guar- 
dian. John’ W. Roper died in 1846, before there had been 
a-final settlement of the joint administration of himself 
and Randall on the estate of Wilson; and Joseph Roper, 
D. N. McClanahan, and Mrs. E. M. Roper, duly qualified 
as executors and executrix of his last will and testament. 
In 1849, Randall, as surviving administrator, and the ex- 
ecutors of Roper, were cited by the orphans’ court to settle 
the administration of said Randal and, Roper’ on the 
estate of said’ Wilson,; and on the 16th July, 1850, before 
the Hon. J..M..McClanahan, probate judge, this settle- 
ment was transferred to the circuit court; the record’ re- 
citing, “the judge of this [probate] court being incom- 
petent to make said settlement.” On the same day, the 
application of Randall’s sureties to require him to. give -a 
new bond was also transferred to the circuit court; the 
record containing a similar recital as to the incompetency 
of the probate judge. 

In the circuit court, at its September term, 1851, on final 
settlement by Roper’s executors of their testator’s admin- 
istration on the estate of H. H. Wilson, a decree wis ren- 
dered against said executors, in: favor of B. F. Randall, as 
guardian of Martha J. Wilson, for $1365 ; and it was 
further ordered, that the settlement of Randall’s admin- 
istration on said estate be remanded to the probate court. 
This entry contains the following recital: ‘‘ The judge of 
the probate court of said county, from incompetency 
to settle this adminstration, (he having been one -of the 
executors of John W. Roper’s last will and testament,) 
having transferred thjs'settlement from, the probate court 
to this court, the.same came on to be heard,” ete. On 
the same day, the circuit court made another order, dis- 
charging McOlanahan and Brasher from their lability as 
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sureties on’ Randall’s bond as guardiah, and la deer 
from him a new bond, with other sureties. 

In the probate court, on the 4th August, 1853, before 
J udge McClanahan, the settlement of Randall’s guardian- 
ship, and. an application for the revocation of his letters 
of guardianship, were transferred to thé register in chan- 
cery; the order reciting, “the judge of this court being 
incompetent to try thé same.” On the same day, the 
final settlemént of Randall’s administration on the estate 
of said Wilson was also transferred to the register in chan- 
cery ; the order containing this recital, “The judge of 
this court béing incompetent to try the “issues and pass 
upon said settlement.” On the 10th January, 1854, be- 
fore the register in chancery, a decree was rendered against 
Randall, on final settlement of his accounts and -vouchers 
as administrator, in favor of Martha J. Wilson as sole 
distributee, for $7,755; and om the-I8th June, 1855, on 
fina] settlement of his accounts as guardian, a decree was 
rendered against him for $8,813 26, being the amount: of 
the decree against him. as administrator, with interest 
thereon. ..In each ease, the entry recites, that the register 
is “sitting as judge of probate under the Code’ of Ala- 
bama, the judge of probate bemg- incompetent in this 
case,.and the case being transferred.” Divers other pro- 
ceedings were had before the register in ehancery, in the 
matter of the guardianship; but the record is so confused 
that it is impossible to state them accurately, and at the 
same. time intolligibly. , 

In the probate court, before Jidge McClanahan, on the 
81st October, 1856,’a citation was ordered to issue against 
_ Randall, commanding him to appéar and show cause why 
his letters of guardianship should uot be revoked ; and 
' at the November term, 1856, he having-failed to appear in 
answer to the citation, his letters were revoked, and he 
was ordered to make a final settlement of his accounts on 
the 24 Monday‘in December then next. On -the 18th 
November, 1856, Joh B. Wilson was ‘appointed by said 
probate court, as guardian of said Martha J. Wilson ; 
gave bond, and duly’ qualified. In August, 1857; said 
Wilson having:failed to give a new bond, on the requisi- 















658 - ALABAMA, 
* Wilsoh y. Wilson. 








tion of his sureties, his letters of guardianship were re- 
voked, and he was eited to make a final settlement of his 
accounts on the 2d Monday in September, 1857. The 
settlement. was brought to a hearing at*the March term, 
1858,. of the probate court; and the ease ‘is brought to 
this court by appéal from the:decree of'the probate court. 
Before the settlement-of the accounts was commenced, 
the guardian filed. written objections to the competency 
of Judge McClanahan to preside on the settlement, “on 
the. ground that he was oné of the sureties. of Benjamin 
F. Randall on his official bond as administrator of H. H. 
Wilson, decedsed ; and that the -assets of’ said estate, 
which: had come to the hands of said: Randall as adminis- 
trator, had never been paid over to any one authorized 
by law ‘to receive them.” In support of, his objections, 
the guardian tead in evidence the order appointing said 
Randall and Roper as administrators of said , Wilson, to- 
gether with their official bond, and all the proceedings 
had in the probate court’ up to the time when the adminis- 
tration was transferred to the register in chancery ; also, 
the various proceedings of the probate court, in the matter 
of Randall's guardianship, up to the time when it was 
transferred to the register in chancery, and all the orders 
and decrees made by the register in connection with the 
settlement of the administration and guardianship. To 
rebut this evidence, the ward then read ‘in. evidence. the 
record and proceedings of the circuit court of Shelby, ‘in 
the matter‘of the settlement before that court of Roper’s 
administration on said Wilson’s estate. To the admission 
of this evidence the guardian objected, “because it was 
illegal and irrelevant, and because said circuit court had — 
no jurisdiction to make.said orders, and decrees.” The 
court overruled the objections to the evidence, and to, the 
competency of the, presiding probate judge ; and to each 
of these deeisions the guardian excepted. . é, 
The ward sought to charge the guardian with the 
amount of the deeree rendered in her favor, by the regis- 
ter in chancery, on the 18th June, 1855, on the.final set- 
tlement of Randall's guardianship, and, for this purpose, 
offered in evidence the proceedings had before the or- 
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phans’ and probate court, and: before: ‘the register in,chan- 
cery, in the matter of Randall’ s guardianship. The guar- 
dian objected to the admission of these records as, évi- 
dence, “because said orphans’ or probate court of Shelby 
had no jurisdiction to appoint a guardian for Martha J. 
Wilson, and the record did not show that it had jurisdic- 
tion ; because the register in chaneery had no-jurisdiction 
of. ‘oid guardianship, and was not authorized to make 
any valid order or decree; therein ; because the order 
transferring said guardianship to the register in chaneery 
conferred no jurisdiction on him, and begapse said. pro- 
ceedings were wholly null and void.’ The court ever- 
ruled those objections, and permitted’ the record.to be 
read, and also charged the guardian with the amount of 
said decrees, to each of which rdlings and decisions the 
guardian excepted. 
The rulings of the probate court ie iis wisle 
numerous other decisions to which exceptions wefe re- 
served by the guardian, are now assigned as error. 


J. R. Jonny, with Brooxs & Gargott, for appellant. 
.S. Lerpar, with Joun T. Morean,. conira. 


STONE, J.—In the, present case, we have to deal with 
two guardianships, two administrations, one suit in chan- 
cery, two’or more transfers from one court to another, 
and several renewals of bonds. . Hence, if the record had 
been made’out. with the. strictest regard to method, the 
questions presented would necessarily have been eoreiell 
cated. The complication of the case, however, is much 
increased, by a very great disregard, in the preparation of 
the record, of the.proper connee¢tion of both subjects and 
dates. .We forbear to particularize, but feel: justified i in 
saying, that shold another record come, before us in the 
condition in whieh we find the present one, we will, ez 
mero motu, reject the, record, without costs: for its.prepara- 
tion, and require a correet one to-be.made by the officer 
on whom the duty rests, 

The direct questions presented for review in the present 
record, arose on the final. settlement.of John B.. Wilson, 
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the appellant, of his guardianship of the person and estaté- 
of Martha J. Wilson,‘the appéllee. Several preliminary: 
questions, however, ‘ardse. Among them is the eharge, 

that the presiding judge of the probate court of Shelby 

was interested in the subject-matter of the settlement, and 

therefore incompetent to try the cause. To make out 

this interest, the appellant’ is forced to take, ‘and does 

take another position—to-wit, that certain proceedings in 

the probate court, in the cireuit court.of Shelby, and 

before the register in chancery for ee: ‘county, hereafter 

noticed, are void. 

The claim of Miss Martha J. Wilson consists of moneys 
and effects in the hands of: her former or present guardian, 
or in the hands of the adthinistrators of the estate of her 
father, H. H. Wilson, from whose estate the property 
came. In 1841, Benjamin F. Randall and J ohn W. Roper 
were appointed administrators of said H. H. Wilson’s 
estate, and gave a joint bond; and the present probate 
judge of Shelby county, we suppose, became one of their 
sureties on said administration bond. Being, as we sup- 
pose, at ne time ‘bound as the surety of Randall and . 
Roper, it follows that, unless he has been discharged as 
such surety, he is incompetent from interest to preside in 
any trial or ‘controversy, the-result ‘of which will be to fix 
a liability on said administrators, or to discharge them 
from such liability. . In such contest he has such an inter- 
estas not ‘only disqualifies him from presiding, but would 
render any judgment pronounced by him void,—Act of 
1850, Pamph. Acts, 36, § 40; Code, § 560; ‘State, ex rel. 
Claunch v. Castleberry, Ae. 85;. Heydenfeldt v. Towns, 
27 ib. 423, 489. 

All the orders and seidgecente had ‘and rendered in this 
cause, since the first stages of the administration, and 
since the appointment of the first guardian for Miss Wil- 
son, after noticed, have been during the official térm of 
the present probate judge. It follows from the rule above 
laid down, that Judge McClanahan, if one. of the sure 
ties, was incompetent from interest to make any order, 
which affected the liability of the administrators, under 
their bond to which he was a'surety.—Lyon v. State Bank, 
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1 Stew. 442, 468-4; Lister v. Vivian, 8 Perter, 375; Wood- 
raff v. Bank, 4 Ala. 294; Bond v. Smith, 27. 660; Earl 
of Derby’s case, 12 Coke, 114; Dimes v. Grand Jogation 
Canal Co.,-16 Eng. Law & Eq.63; Bank v: Fitzsimmons, 
2 Bin. 454; Steamboat Company v. Livingston, 8 Cowen, 
724 ; Underhill v. Dennis, 9 Paige, 202; Paddock v. Wells, 
2 Barb. Ch, 831; Palmer v. Lawrence, 1 Sel. td Nettle- 
ton‘v. Nettleton, 17 Conn. 542; Hawley v. Baldwin, 197. 
585; Murphy v. Barlow, 5 Por (Ind.) 230; Knight, v. 
Bocdumia, 17 Geo. 260; Pearson v. Hopkins, 1 Pen, 
(N. J.) 195; Ten Eyck v. Simpson, 11 Paige, 177. 

In 1850, Mr. Roper haying died, his representatives 
filed their account-curréent in the probate court, for final 
settlement of his administration. At the same time, cer- 
tain.of the sureties moved in said court that B.F. Randall, 
the other administrator, be required to renew his bond as 
administrator,.and thus to discharge them. Notices of 
these applications were: given; and the judge.of probate, 
stating in his orders that he was incompetent, in the one 
case “to make said settlement,” and in the other, “to: 
adjudicate the same, and pass on said'settlement,”’ trans- 
ferred both of said cases anid questions to the eircuit,court 
for adjudication. 

In the circuit court of Shelby county, at the fall term, 
1851, said final settlement was taken up, and disposed of; 
the judgment entry reciting —“ The judge of the probate 
court. of said county, from incompetency to séttle this 
administration, he having been one of the executors of 
said John W. Roper’s last will and testament, and haying 
transferred this settlement from said probate court to this 
court, the same came on,” &. A decree was thereupon 
rendered, in favor of said B. F. Randall, as surviving 
ddministrator, against the executors of John, W. Roper, 
which, the record tends to show, was afterwards paid up. 

At the same term, and in the same order, the circuit 
court took and approved a new administration bond.from 
said B. F. Randall, with G. M. Randall, Lewis Bowdon, 
and J. A. Simpson, as sureties;.and discharged J. M. Me- 
Clahahan and Samuel Brasher as sureties-of said Randall 
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on his ddministrdtion bond: _ These ordets bear dats 18th 
Séptember, 1851. 

The'two orders last’ fiaticeiti tthe settlement of John 
W. Roper’s administration, and the taking of the new 
bond, with the discharge of the sureties, MeClanahan and 
Braslier—were ‘made under the ‘act approved Tob. 11th, 
1850. —Pamph. Acts! 36. 

The authority of the ‘circuit court, under the act of 
1850; and of the register in chancery, under'section 560 
of the Code, ‘to adjudge controversies which ‘belong of 
right to the probaté court, is of the class called limited 
aud statutory. To uphold the jurisdiction, the record 
must affirmatively show the right of the court to proceed 
in the given ease.—Lister v. Vivian, 8 Porter, 875; Wood- 
roff v. Bank, 4 Ala. 292; King v. Shackleford, 18 i. 435; 
Talliaferro v. Brown, 11 7. 702 ; Hall v. Wilson, 14 ib. 295; 
Butler v. Foster, id. 393: Reynolds v. Reynolds, 11 2b. 1028; 
Willis v. Willis, 9 ib. 330; Brazeale v. Brazeéalé, 1b. 491, 
496; Cloud v. Barton, 4 ib. 847; Taliaferro v. Bassett, 
3 ib. 670; Robinson v. Steele, 5 ib. 473; Clarke v. West, 
ib. 117; Lambeth v..Garber, 67. 870; Bishop v. Hamp-- 
ton, 15 ib. 761; Bond v: Smith, 2 #. 660; Driver v.Ifuds- 
peth, 16 ib. 848; Jenkins v. Jenkins, 16 ib. 698; Willis v. 
Willis, 76.652; Croft v. Ferrill, 16°72. 351. 

The questions arising on the ordérs made in the circuit 
court of Shelby, éame up-collaterally’ in the trial ‘of this 
cause in the court below; and hence, if that court acquired 

jurisdiction of the questions, we need not inquire whether 
the after proceedings were regular, or free from error. 
Irregularity of proceedings could only be noticed on direct 
appeal ; want of jurisdiction would render the proceecd- 
ings void.— Wyman v. Campbell, 6 Porter, 219; King v. 
Kent, 29 Ala! 542; authorities collected in Hunt ¥. Blli- 
son, Opinion of Stone, J., 82 Ala. 198; Key 'v. Vaughn,: 
15 Ala. 497; Willis v. Willis 16 ib. 652; Davis v. Davis, 
10°%b. 299. 

The order of transfer to the circuit court, the validity . 
of which we are considering, was made under the 40th 
section of the act of 1850; which, after declaring that no 
judge of probate shall act upon the determination of any 
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cause or proceeding, &e., in which he is interested, -&el, 
proceeds , to: direct: that, in such eases, the cause or. ‘pro- 
ceeding shall be commenced, or transferred, as the case 
may be, to the circuit court of the propercounty, &e, 
In the present case; the circuit.court recited in.its judg: 
meut.entry, that. the judge of probate was incompetent? 
to settle this administration, he having been one of the 
executors of said John ‘W. Roper’s last’ will and testa- 
ment.. We can not, in this proceeding, inquire whether 
this recital is true or false. It was a, judicial ascertain- 
ment of the fact necessary to give the court jurisdiction; 
and inasmuch as, under the act of 1850, the proceedings: 
may be commenced in the circuit court, when the probate 
judge is interested, the recital gave the ¢ireuit:court ju- 
risdiction.—See Havanes v. Mason, 24.Ala..480; King v. 
Kent, supra; Heydenfeldt v. Towns, 27 Ala: 481;. Hamil- 
ton v. Williams, 26 1b. 584. Hence, we need not in this 
place inquire whether the order of transfer made: by the 
probate court was or was not sufficient. : 

It results from what we: have said, that the orders and 
decrees. made by the circuit court were not void, and that 
on this settlement they were conclusive. /This includes 
the final settlement of Roper’s administration, the new’ 
bond taken from Randall, and the discharge of the sureties. 

Looking into-the record, we suppose that'the recital 
that: the probate. judge was one of the executors of John 
W. Roper’s will is an error. . He.seems to-have been’ one 
of the sureties on the bond of Randall and Roper as ad- 
ministrators of H. H. Wilson’s estate. - This'as effectually 
disqualified him from presiding on the settlement.of either 
of said administrations, as did the causé reeited-by thre 
circujt court... This disqualification extended farther, per- 
haps., The discharge of the sureties of the first*adminis- 
tration, or first guardianship, did-not necessarily absolve 
them from liabilities incurred before their discharge—See 
Williams v.: Harrisén; 19 Ala. 277, 284-5; Hamner v. 
Mason, supra; Carroll v. Moore, 7 Ala. 615; Phillips v 
Brazéale, 14 ib. 746; Chilton v. Parks, 15 ib. 671. Serious 
questions may, and probably will, arise in the settlement 
of. Benjamin F. Randall, .as adrniniatrator of the estate of 














664 ALABAMA. 





Wilson vy. Wilson. 








H. H. Wilson, deceased, and of his guardianship of Mar- 
tha J. Wilson, which will, directly-or indirectly, affect his 
sureties on the first administration bond. We confess 

— ourselves the advocates of the doctrine, that judicial ofti-’ 
cers should abstain from the trial of causés in which they 
have thesmallest pecuniary. interest. Nothing so upholds 
civil society, so challenges public confidence, as a pure and 
incorruptible judiciary. _—Hawley v. Baldwin, 19 Conn. 
585;"Ten Eyck v.Simpson, 11 Paige, 177; State, ex rel. 
Claunch ‘v. @astiéberry, supra. 

In the present case, assuming that the probate judge 
was One-of the-sureties on the first: administration bond, 
(of which fact the identity of-name is the only evidence,) 
we think he rightly declined ‘to entertain jurisdiction of 
the settlement of the administration, and of the settle- 
mevit of Randall’s guardianship, which necessarily brought 
up the questionvof the discharge’ of the ‘administrators. 
In other words, Randall’s ‘liability as guardian, and the’ 
extent of it, depended on the extent to which he had ad- 
ininistered on the estate in his hands, and had transferred 
the funds from the administration to the guardianship. 
Davis v. Davis, 10 Ala. 299; Childress v. Uhildress, 3 ib. 
752; McLane v. Spence, 6 ib. 894; Duffee v. Buchanan,. 
8 ib. 27; Purdom v. ‘Tipton, 9.i. 914; King v. Shackle- 
ford, 13. ib. 485; Williams v. Harrison,. 19 ib. 277, 284-5. 

The subsequent orders of transfer of the settlement of 
Randall’s administration, and of his guardianship, were 
made under the provisions of the Codé, which read as fol- 
lows: “§ 560. No judge of any court, chancellor, county 
commissioner, or justice, must sit in any cause or pro- 
ceeding in which he is interested, or related to either 
party within the fourth degree of consanguinity or affinity, 
or in whieh he has been of counsel, without the consent 
of the parties, entered of record, or putvin writing if the 
court is not a court of record.” Sections.1910, 1911, 1912, 
of the.Code, point out whe mode of: proceeding in such 
cases. 

The orders of transfer in these cases, made by the'judge 
of probate, simply recite that the’ judge is incompetent, 
without, stating any fact, or conclusion of fact, which 
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shows the incompetenoy...Incompetency to preside is a 
conclusion’ of law froni given facts. If the order had 
recited, that. the judge was interested in the settlement, 
had been of. counsel, &e.,: this would have brought ‘the 
case directly within the statute, and would have supported 
his conclusion that he.was incompetent. There is noth. 
ing in the proceedings before the register. which aids this 
imperfect certificate of the judge of probate. The only 
mention there made .of: the subject is, that the judge of 
probate is incompetent, and that he, the register, is sit- 
ting for the judge of probate. This is insufficient, under 
the rule. above laid down, to sustain a limited, special, 
statutory jurisdiction.—Butler v. Bntler, 11 Ala. 668; 
Hartley v.. Bloodgood, 16 i. 233; Cullum v. Branch Bank, 
23 ib. T97; Keiffer v. Barney, 31 7b. 193; Clark v. Gilmer, 
28 ib. 285; Dow v. Whitman & Ousley, at present term. 

From the principles above stated it results, that neither 
the administration of the said Randall, nor his guardian- 
ship for Miss Wilson, has ever been settled, because the 
‘register in chancery never acquired rightful jurisdiction 
of said settleménts. 

It does appear, however, that Mr. Randall was removed 
as guardian, after proper notice, by -an order of the pro- 
bate court, made at the November term, 1856. This order 
appears regular, and-there is nothing in the record which 
shows the probate judge disqualified by interest or other 
cause from making the order. It also appears that John 
B. Wilson was regularly appointed guardian for, Martha 
J. Wilson, by, the judge of probate, ‘and his, bond: ap- 
proved Nov. 17th, 1856;.and that his letter of guardian- 
ship was revoked by the same authority, at the August 
term, 1857. It.is thu8 shown that John B. Wilson re- 
mained guardian for Miss Wilson, between eight and nine 
months. It is not. necessary we should inquire in’ this 
case what diligence he did or did not employ in collect- 
ing, or attempting to collect, the property of his ward. 
See Williams v. Harrison, supra. It is manifest that much 
of the evidence against him on the trial of this cause, con- 
sisted of proceedings before the register, which were 
void; and that without those proceedings, the evidence 
48 
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did not justify the decree which was rendered. «Hence, 
we deem it unnecessary. to consider any other questions. 

Whether the present appellant has incurred any liabil- 
ity, by failing to recover the property ‘or moneys of his 
ward, while he was ‘her guardian, we do: not determine. 
All we decide is, that the evidence in this record does not: 
support the eure and that in the condition in whieh 
the administration ‘of H. H. Wilson’s estate now stands, 
the present probate judge of Shelby county, if he was a 
surety on the first administration bond of Randall and 
Roper, is incompetent to preside on this settlement, 

The decree of the probate court is reversed, and the 
cause remanded. 


A, J. Wauxer, ©. J., not sitting. 





OVERSTREET vs. NUNN’S EXECUTORS. 


[ACTION ON COMMON MONEY CouNTS.| 


1. When action lies for money had and received. —When’a debtor trans- 
fers and endorses to his creditor, as collateral security, a note on a 
third person, and afterwards pays his original debt in full, he may 
maintain an action at law against the creditor, to recover money 
collected ‘on the transferred note before the payment of the origi- 
nal debt. 


AppeaL from-the Circuit Court of Autauga. 
Tried before the Hon. Porter Kine, 


Tus action was brought by James Overstreet, against 
L. B. Parker and M. C. Nunn, who were the executors of 
William Nunn, to recover’ money. colleeted by them, as 
such executors, from oné Wagner, on a promissory note 
which the plaintiff ‘had transferred: and delivered. to said 
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Nunn as collateral security. ’ The facts of the case are the 
same asin the other case between the parties, reported on 
page 649; and the bills of exceptions in the two cases are 
substantially, if not literally,‘the samé. ‘The money was 
collected by the defendants after the maturity of Wag- 
net’s note, but before the payment by plaintiff of his 
original:debt to Nunn. . The court charged the jury, that 
the plaintiff could not recover at law. . The plaintiff ex- 
cepted to this charge, and he here assigns it as error. 


Watts, Jupar & Jackson, for the appellant. 
Wa. L: YAncry, with Wu. H. Norrurneton, contra. 


R. W. WALKER, J.—Putting out of view the evidence 
tending to show that the endorsement was made subject 
to the condition, that the note was to be returned to the 
plaintiff, on his repayment of the money borrowed from 
the defendant, it is plain that, on the undisputed facts, 
as disclosed by the bill of exceptions, the plaintiff was en- 
titled to the money which the defendants had collected of 
Wagner... The-note was endorsed and delivered to Nunn, 
as collateral security for the repayment. of the money 
which he had loaned to the plaintiff. If this borrowed 
money had been repaid, before the defendant received the 
oae thousand dollars paid by Wagner, this latter sum 
would very: clearly have been considered as so mach 
money deposited with the defendant, to be paid to the 
plaintiff. The right of the plaintiff to the stm thus re- 
céived by’ the defendant, is not less perfect, because the 
borrowed money was repaid after the payment made_by 
Wagner to the defendant: -As soon. as the sum loaned 
was repaid by the plaintiff, he became entitled, in justice 
and equity, to thé amount which: the defendant had col- 
lected from Wagner. The case falls: clearly within the 
rule, that when one ‘man has money in his possession, 
which, ex @quo et bono, belongs to another, the latter may 
maintain an action i his own name to recover it, and the 
law implies the privity and promise.—Sherrod v. Hamp- 
ton, 25 Ala: 652; Hitehcock v. Lukens, 8 Porter, 383 ; 
Huckabeé v. May, 14 Ala. 263; Boyd ¥v, Taliaferro, 
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13 Ala. 424; Vincent v. Rogers, 30 Ala. 475; Thompson 
v. Merriman, 15 Ala: 168; Price y. Pickett, 21 Ala. 741 ; 
Sessions v. Sessions, 33-Ala. 522; Williamson-v. Culpep- 
per, 16 Ala: 211, 213. . 

Judgment reversed, and cause remanded. 








WELSH axp WIFE cs. POUNDERS axv WIFE. 


[CONTESTED PROBATE OF WILL.] 


1. What la govégrns revocation of will—The question whether. will, 
executed in 1851, is impliedly revoked by asale and ednveyance of 
the land. deyised by it in 1856, must be determined by the: provis- 
ions of the Code of 1853. 

» What constitules implied revocation. of will—Under thé Code, (2 1602, 
a sale and conveyance of land by the testator, after the execution 
of his will, does not’operate as a revocation of a-devise of the land, 
when the purchase-money is unpaid at the time of his death, ‘un- 
less it clearly appears by the contract, or some other instrument 
in writing, to be intended as a revocation.” 


bo 


AppEAL from the Probate Court.of Franklin. , 


ty. the matter of the last will and testament-of Ann 
Thomas, deceased, which was propounded for probate by 
James H. Welsh and Sarah Ann Elizabeth, his’ wife, 
(formerly Sarah Ann Elizabeth Hamilton,) and was con- 
tested by Alfred Potnders and Mildred M., his wife. The 
will was dated the. 10th May, 1851, and contained but two 
clauses; ‘one devising a ‘tract of land, which was particu- 
larly described, to Sarah Ann Elizabeth Hamilton and 
Mary Susan Hamilton; and the other bequeathing ten 
‘dollars to Mildred M. Pounders. The due execution and 
attestation of this paper were admitted, and‘also that the 
testatrix died in May, 1857 ;- but the contestants insisted, 
that the will was revoked, as to the devise of the land, by 
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a sale and conveyance thereof by the testatrix, in Septem- 
ber, 1856, to. one Wheeler; and this was the only objec- 
tion urged against the probate. It appeared that Wheel- 
er, the purchaser, gave his note, under seal, for the pur- 
chase-moniey, payable on the 1st January, 1857; and that 
no portion of the note was paid at the death of the test- 
atrix.. The probate court decided, that this sale and con- 
vey ancé of the land operated as a revocation of the will, 

so far as the devise was concerned, and therefore admit- 
ted the paper to probate only as to the legacy often dol- 
lars; and this decision, to which Welsh and wife except- 
ed, is now assigned as error. 


J.B. Moors, for appellants. 
Wiirram Cooper, contra. © 


A. J. WALKER, C. J.—The will in this case was ex- 
ecuted before thé adoption of the Code, but the testatrix 
died afterwards. A deed, made by the testatrix in 1856, 
after the Code went into operation, conveyed to a put- 
chaser the land devised by one of the clauses of the will, 
and the puarchase-money is unpaid. The effect of that 
deed, in reference to the revocation of the devise, must 
be determined by the Code, which was the law at the time 
of its-execution. 

[2.] Section 1602 of thé Code so clearly defines 
the effect of the deed, that argument cannot be nec- 
essary on the: point. It does not appear by the con- 
tract evidenced by the deed, or by any other instrument 
of writing, that the testatrix ,intended to revoke the de- 
vise of the land conveyed by it. It follows, that the clause 
of the will devising the land is not revoked, andthe de- 
visees take under the devise the rights specified in section 
1602, above referred to. Without farther comment, we 
refer to Powell v. Powell, 30 Ala. 697, the decision in 
which covers all the questions arising in this case. 


The decree of the qourt below is reversed, and the cause 
remanded. 
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DILLARD. vs.. SCRUGGS, 


[ACTION ON OPEN ACCOUNT FOR SERVICES RENDERED IN SALE OF SLAVES. | 


1. Admissibitity of declarations qualifying and explaining receipt of mo- 
ney.—The declarations ‘of a party, made atthe time of receiving 
money, are admissible evidénee for him, forthe ‘purpose of show- 
ing that he did not receive the money as a payment in full of all 
demands. 

. What constitutes partnership —The fact that a hegro-trader, in whose 

sales-house slaves are exhibited for sale and sold by the owner, 

charges halt-commissions for the use of his house, does not consti- 

tute him a partner with the owner in the sale. 
Construction of statute prohibiting sale of slaves by unlicensed negro- 
trader.-—The statate prohibiting a sale of slaves by an unlicensed 

negro-trader,.and declaring such sale void, (Code, 22 397, 399, 400,) 

does not prevent a negro-trader; in whose salés-house slaves are 

exhibited for sale and sold by the owner, from recovering by action 
the half-commissions. to which, by the custom of the trade, he is 
entitled in such case. 


bo 


i) 


. Apppat from the Circnit Court of Mobile. - 
Tried before the Hon.'C. W. Rapter. 


Tuts action was brought by Frederick Scruggs, against 
Gaston Dillard, to recover the sum of $300, alleged to be 
“due from defend ynt to plaintiff, by account, for services 
rendered by -plaintift to defendant, and at his request, in 
and about the sale of certain slaves.” The defendant 
pleaded, in short by consent, the general issue, set-off, and 
payment. ‘On the trial,” as the bill of exceptions states, 
“the plaintiff introduced one. Magee as a witness, who-tes- 
tified, that plaintiff was'a pegnotiadar j in 1856, and had 
a house and yard in the city of Mobile. where. negroes 
were exhibited for ‘sale; that the defendant. had. several 
slaves for sale at said house, which were exhibited in the 
same way that plaintiff’s slaves were; that he (witness) 
saw them all together, and purchased from defendant his 
said negroes, at the said house, and paid him eight or ten 
thousand dollars for them. . Said witness stated, on cross- 
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examination, that defendant came to him, some time in 
1856, to hire or sell some aegroes who were then in, the 
country, and whom he was about to bring to‘Mobile; that 
he was afterwards informed that the negroes were at plain- 
tiff’s sales-house, and went there to see them,—once with 
defendant, and twice alone; that ‘on one of these occa- 
sions, (he did not remember, but thought it was one of 
the latter,)'some questions being asked about the defend- 
ant’s negroes, plaintiff said, ‘Have nothing to do. with 
those negroes, but take two I would like tosell you’; and 
that. these were the negroes afterwards purchased by him 
trom defendant, and for which he paid eight or ten thou- 
sand dollars, as testified by him on his examination in 
chief. The plaintiff then introduced one Faulkner as a 
witness, who testified, that the defendant gave him a cer- 
‘tain sum of money, after the sale of said negroes to Magee, 
and requested him to pay it for him to plaintiff, and to 
take a-receipt for the same; and that plaintiff at first re- 
fused to take the money, The witness was then asked, 
what plaintiff said at the time was the reason why he re- 
fused to take the money... ‘This question being objected to, 
the court asked plaintiff's counsel. the object:of the ques- 
tion, and was answered—first, that witness was defend- 
ant’s special agent, and what was said to him while acting 
as such agent was admissible; that a receipt: had been 
given to said agent, for the board of said negroes; and 
that he expected to show by said witness that, at the time 
plaintiff received said money from said ageut, he told said 
agent that he was also entitled to. commissions on -the 
amount received by defendant for said negroes, independ- 
ent of their board. The court ruled, that plaintiff’s de- 
clarations, at the time of receiving the money, were admis- 
sible, to show whether he received it in full payment, or 
only.as a partial payment; and that for this purpose, and 
to this extent, said declarations might be given in evi- 
dence; to which ruling the defendant excepted. ‘The wit- 
ness then stated, that plaintiff said, at the time of receiv- 
ing said money, that it only paid the board of the negroes, 
and.that he was also entitled to-commissions, independ- 
ent of their board; and to the admission of this evidence 
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the defendant also excepted. - On cross-examination, said 
witness was shown a receipt. for $200, in full of the board 
of said negroes; which, he admitted; was the receipt 
taken by him at the timesaid money was paid: The plain- 
tiff then offered evidence tending to show, that.it was a 
custom of the trade among negro-traders in Mobile, if the 
owner effected a sale after they had been put at a sales- 
house, and while they were there, to charge and receive 
half-commissions on the amount for which they were sold, 
unless: there 'was-a special agreement to the contrary.” 
The defendant ther introduced as a witness the clerk ot 
the probate court of Mobile county, who testified, that 
since he had been in the office of the probate judge, (since 
1853,) the plaintiff had never taken out a license for the 
sale of slaves; and asked the court to charge the jury, 
“that if the plaintiff was a negro-trader at the time of the 
sale of the slaves to Mavee, and had not taken outa license 
pursuant to section 397 of the Code, he could not recover 
commissions for any part he had taken in the sale.”” The 
court refused this charge, and the defendant excepted. 

_ The rulings of the court to which exceptions were re- 
served, are now assigned as error. 


Rt. B. ArmisteaD, for appellant. 
Anperson & Boyugs, contra. 


STONE, J.—We think there is no error in this record, 
available to the appellant. The fact that Scruggs received 
from Dillard’s agent $200 for board of the slaves, and re- 
ceipted forthe same, would probably, if unexplained, have 
furnished a circumstance which the jury would regard in 
determining whether or not such payment was in full. 
Qualified as the ruling of the court in this case was, the 
declaration of the plaintiff, made at the time he received 
the money, was very proper, to repel the inference that 
he regarded the payment as in full ‘of all demands. 
Scruggs v. Bibb, 33 Ala. 481. 

[2.] The charge asked and refused, misapprehends the 
‘nature of Mr. Scruggs’ connection with. the sale of the 
slaves in this case. The half-commissions. which he 
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charged, if a term of the contract, as found by the jury, 
would not, per se, constitute hima copartner with Mr. 
Dillard. It was, at most, a rate or scale for determining 
the compensation due to Mr. Scruggs, for the use’ and 
privilege of his sales-house.—Smith v. Garth, 52 Ala. 368. 

|3.] There is no proof in this record that Mr. Scruggs, 
in this transaction, acted as a negro-trader, broker,*or 
agent for the sale of slaves.—Books v. Pollard, at the 
present term. 


Judgment affirmed. 





COCKRELL vs. COCKRELL. 


| APPLICATION FOR REVOCATION OF LETTERS OF GUARDIANSHIP. | 


1, Non-resrdence of guardian good cause of removal.—The removal of a 
guardian from the State being declared by the statute a sufficient 
cause for the revocation of his letters, (Code, 3 2037,) his non-resi- 
dence at the time of his appointment is necessarily a good cause 
for his removal, without regard: to the age of the ward, or to the 
refusal of the person afterwards nominated by him to accept the 
office of guardian. 


APPEAL from the Probate Court of Franklin. 


In the matter of the petition of Washington P. Cock- 
rell, an infant, suing by his next friend, for a revocation 
of the letters of guardianship formerly issued to Sterling 
R. Cockrell. The petition alleged, that the said Sterling 
R. Cockrell had removed to Tennessee since the grant of 
his letters; and was a resident of that State, and that the 
petitioner was over fourteen years of age; and he after- 
wards nominated O. O. Nelson as the guardian of his 
choice. The guardian appeared, and resisted the applica- 
tion; admitting the fact of his non-residence, but ihsist- 
ing that he had not removed from the State since the 
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time of his appointment ;. and Nelson also appeared. before 
the court, and refused to act’'as such guardian. The court 
thereupon dismissed the petition, and its decree is here 
assigned as error. 


J. B. Moors, for appellant. 
WILuiAM Cooper, contra. 


R. W. WALKER, J.—One of the causes, for which the 
legislature has declared that the judge of probate must 
remove a guardian, is his removal from the State.—Code, 
§ 2037. The provision that a guardian, who becomes a 
non-resident after his appointment, must be removed from 
his trust, necessarily implies that one who is at the time 
a non-resident should not be appointed. A fact which is 
declared to be a sufficient reason for the removal of u 
guardian, duly appointed, is, in the very nature of things, 
a suflicient reason for not bestowing the appointment in 
the first place. We have no hesitation in holding, that 
under our statutes, the appointment of a von-resident, as 
guardian of a ward residing in this State, is an improvi- 
dent appointment, which it is the duty of the court to re- 
voke, when proper application is made for that purpose. 
See Harris v. Dillard, 81. Ala. 191-2; Dupree v. Perry, 
18 Ala. 41; Hiland v. Chandler, 8 Ala. 781; Speight v. 
Knight, 11 Ala. 461; Huiev. Nixon, 6 Porter, 77. 

The Code provides, that “when the minor is over fourteen 
years of age, he may nominate a suitable person as. his 
guardian, in person; or such nomination may be certified 
by»any justice of the peace to the probate judge.” —Code, 
§ 2013. The ward in this case had reached the age of 
fourteen years, and nominated a guardian in the manner 
prescribed ;. but it appears that. the person thus named 
was not willing to accept the trust. It may be true that, 
in the absence of some other sufficient reason for the revo- 
eation of his authority, the guardian of a ward, who has 
reached the age of fourteen years, should not be removed, 
until the ward nominates a suitable person who is willing 
to actept the appointment; and we might, perhaps, affirm 
the decree, if it. had not been shown that there was. ano- 
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ther legal cause for the removal of the guardian—namely, 
the fact that he'was a non-resident. ‘The letters of the 
guardian should have been revoked on this latter ground, 
without regard to the age of the ward, or the willingness 
of the person nominated by him to accept the trust, 


Decree reversed, and cause remanded. 





SAWYER vs. WARE. 


[TRESPASS AGAINST SHERIFF FOR SEIZURE AND SALE OF PERSONAL PROPERTY. | 


1. 


ad 


eo 


Admissibility of judgment for or against purchaser, as evidence for or 
against vendor ; competency of vendor as witness for purchaser—I\n an 
action of trespass against a sheriff, for seizing. and selling plaintiff’s 
property under execution against his vendor, a judgment for 
or against the plaintiff would not be admissible evidence for or 
against his vendor in another. action ; consequently, under section 
2302 of the Code, his vendor is a competent witness for the 
plaintiff. 

Competency of transferror as witness for transferree—Neither sec- 
tion 2290 of the Code, (which declares the transferror of any con- 
tract not a competent witness for his transferree, ‘‘to prove the 
cause of action,”) nor the analogous rule settled by several decis- 
ions of this court prior to the Code, applies to a case in which the 
vendor of a manufactured article is offered as a witness for the 
purchaser, in an action of trespass by the latter, against the 
sheriff, for seizing and selling the articlé under execution against 
the vendor. 


. Statute of frauds, as to contract for sale of chattels at price exceeding 


$200.—A contract between the lessor and lessee of certain iron- 
works, to thé effect that “the iron made at the furnace should be 
W.’s [lessor] as fast as it was made, until he was repaid for his ad- 
vances in money and the rent.due,” is a contract for the sale of 
the manufactured iron, and not for the work and labor bestowed 
in the manufacture; such a contract is within the statute of 


- frauds, (Code, 31551,) if the amount of the advances and rent 





exceeds $200; and the agreement for the discharge of the pur- 
chase-money does not show such payment as will take the case out 
of the statute. 
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4, Effect of statute of frauds.—The statute of frauds prevents the en- 
forcement of a contract within its provisions, unless evidenced 
according toits requirements ; but. it does not prevent the volun- 
tary execution of such contract by the parties, nor annul it when 
thus executed. 

5. When title passes to purchaser, as against execution creditor of vendor. 
Under a verbal contract for the sale of an article to be manufac- 
tured by the vendor, if the contract is within the statute of frauds, 
the title does not pass to the purchaser until there has been a de- 
livery to him; and if a valid execution against the vendor is in the 
hands of the sheriff during the interval between the manufacture 
and the delivery of the article, the lien of the execution is superior 
to the title of the purchaser. 


AppgaL from the Circuit Court of Shelby. 
Tried before the Hon. Joun E. Moors. 


THis action was brought by Horace Ware, against 
Iféenry J. Sawyer, to recover damages for the defendant's 
tortious seizure and sale, under execution against Cla- 
bough & Pool, of nine or ten tons of pig-iron, which the 
defendant, as sheriff, had seized and sold as the property 
of said Clabough, and'which the plaintiff claimed under a 
contract of purchase from said Clabough. The execution, 
under which the defendant justified, was issued on the 
2d April, 1858, on a, judgment which was recovered 
against said Clabough & Pool, in favor of one John H. 
Campbell, on the 17th March, 1858; and which came to 
the hands of the defendant, as sheriff, on the 8d April, 
1858. The levy was made by the defendant, under said 
execution, on the 23d April, 1858; and the property was 
sold by him, under the levy, on the Ist Monday in June 
following, and the proceeds of sale applied in satisfaction 
of the execution. . 

“On the trial,” as the bill of exceptions states, “the 
plaintiff offered Samuel Clabough as a witness, who was 
one of the defendants in said execution. The defendant 
objected to the competency of said Clabough, as a witness 
for the plaintiff, because he was interested in said suit in 
favor of the plaintiff; and because, being plaintiff’s 
vendor, it was against public policy. Said Clabough 
stated, on his voir dire, that the iron in controversy was 
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made by him at the furnace and iron-works in Shelby 
county, while in. his possession under a lease from the 
plaintiff; that the terms of said lease were, that he leased 
said furnace and iron-works from plaintiff, in February, 
1858, and hired the negroes, wagons and teams, ore-beds 
and timber thereunto belonging, for the. term of two 
years, for between eight and ten thousand dollars per an- 
num, payable in equal monthly installments, at the end 
of each month after the furnace was put in operation; 
that said furnace and iron-works were out of repair when 
he leased them, and he did not get them into operation 
until the 14th April, 1858; that after he had leased said 
furnace, but before he got the same in operation, plaintiff 
advanced to him between eight and twelve hundred dol- 
lars, in money and provisions, to enable him to put said 
furnace and iron-works in running order; that these ad- 
vancements were made upon the agreement, that the iron 
made at the furnace should be Ware’s, as fast as it was made, 
until he was repaid for his advances and the rent due at the 
time he (witness) began to operate the furnace; that the 
lease and hiring were in writing, and notes taken for the 
amount of the rent and hire, but the contract to let Ware 
have the iron, in payment of his advancements and the 
first month’s rent, was not in writing; that the iron in 
controversy was made by him between the 14th and the 
23d April, 1858, and was sent by him, at the request of 
plaintiff, on the wagons and teams hired from plaintiff, 
to the depot near Columbiana, (which was not on the 
leased premises,) where it was levied on by the defendant; 
that he had agreed to let plaintiff have said iron before it 
was made, and had sent it to the depot at his request, in 
pursuance to the agreement between them; and that said 
iron was, therefore, the plaintiff’s property when it was 
levied on, On this showing, the defendant objected to 
the competency of said witness, on the grounds above 
stated; the court overruled the objections, and allowed 
the witness to testify to the same facts before the jury; 
and the defendant excepted. 

“Said witness testified, in addition to the facts above 
stated, that said iron was worth $30 per ton, and tha 
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said contract between him and plaintiff was-made in good 
faith. The defendant then read in evidence the record of 
the judgment under which said levy and sale were made 
by him, and the execution issued on said judgment, with 
the endorsements thereon, showing the levy, return, and 
satisfaction of the execution. This being all the evi- 
dence, the court charged the jury, that if they believed 
the testimony of said witness, and that there was no 
fraud in the contract between him and plaintiff, then the 
title to the iron in controversy vested in plaintiff as soon 
as it was made, and said iron was not subject to levy and 
sale under said execution; also, that the putting of said 
iron on the wagons, at the request of the plaintiff, to be 
hauled to the depot, was a delivery of said iron to the 
plaintiff, and vested the right to said iron in the plaintiff 
under said contract, and said iron would not be subject to 
said execution. To each of these charges the defendant 
excepted, and then requested the court to chargethe jury, 
in writing, as follows: ‘If the jury believe from the evi- 
dence that the contract under which the plaintiff claims 
the property in suit was by parol, and was’to the effect 
that Clabough would deliver to plaintiff as much of the 
iron first made at the furnace as would be suflicient to in- 
demnify him for advances made to Clabough; and that 
the payment of the first month’s rent or hire was not due 
until the end of the first month after the furnace was put 
to work; and that the furnace was not put to work until 
the 14th April, 1858; and that the property was all in 
Shelby county, from the time it was made, until it was de- 
livered; and that the execution against Clabough & Pooi 
went into the hands of the defendant, as sheriff, on the 
3d April, 1858, and was in his hands until the time of the 
levy on the 23d April, 1858; and that said iron was de- 
livered to plaintiff, at said depot, in pursuance of said 
contract; and that said depot was not on the rented 
premises,—then the lien of said execution attached to the 
property, and held it in preference to the plaintiff’s,claim.’ 
The court gave this charge, but with the following writ- 
ten addition: ‘If, in addition to what is given in the fore- 
going charge, the jury find from the evidence that the 
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plaintiff advanced:large sums of money to Clabough, in 
order to enable him to manufacture iron, upon the under- 
standing, and with the promise on the part of Clabough, 
that the first iron made by him at said furnace should be 
the plaintiff’s iron; and that the iron levied on had, in 
pursuance thereof, been set apart for plaintiff, and started 
for the depot, in pursuance of plaintiff’s request and in- 
structions, before the defendant’s levy,—then the jury 
might find for the plaintiff.’ To this additional charge, 
as also to the’ refusal of the charge as asked, the defendant 
excepted.” 

The rulings of the court to which, as above stated, ex- 
ceptions were reserved, are now assigned as error. 


B. T. Pops, with 8. Lerprr, for appellant. 


A. J. WALKER, C. J.—A judgment in the suit of a. 
purchaser of personal property, with a warranty of title, 
is evidence as to the seller, when the title derived from 
the latter was in controversy, and he had notice of the 
suit.—Mahone v. Yancey, 14 Ala. 395; Dupuy v. Roe- 
buck, 7 7b. 484. Only two questions, in reference to the 
plaintiff’s title, could arise upon the facts in this case; 
and those questions are, whether a sale was made; and if 
it was made, whether it was valid. The former of those 
questions brings into controversy the making of the sale, 
and not the quality of the title derived by a sale; and 
no judgment, consequent upon the decision of that ques- 
tion, could affect the seller. Neither, in our opinion, 
would a judgment, in a suit where the controlling ques- 
tion was fraud in the sale, be evidence against the seller. 
The purchaser is not legally entitled to indemnity from 
his vender, for. injury resulting from a fraud, in which 
both participated. In a suit against his vendor, the par- 
ties would stand in pari delicto, and the law would not lend 
its aid to the purchaser.—Gardenier v. Tubb, 21 Wend. 
171; Rea v. Smith, 19 Wend. 294; Seymour v. Beach, 
4 Verm. 493; Warner v. Percy, 22 Verm. 155; Bailey v. 
Foster, 9 Pick. 139. The decision in Nichols v. Patton, 
(18 Maine, 231,) which is opposed to those above cited, 
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bases the conclusion, that the vendor is liable on his war- 
ranty for injury sustained by the purchaser in consequence 
of fraud, upon the doctrine, that a fraudulent deed is good 
between the parties. The inference in that case from the 
premises is incorrect. Because a deed is valid inter partes, 
it does not follow, that a party may set up his own fraud 
for the purpose of showing a breach of warranty. The 
judgment in this case, if against the plaintiff, would not 
have been evidence against his vendor; and so, if in favor 
of the plaintiff, it would not have been evidence in favor of 
the vendor. The witness was, therefore, not incompetent 
on account of interest, under the rule set forth in section 
2302 of the Code.—Harris v. Plant, 31 Ala. 639. 

The decisions in Prewit v. Lowry, (1 Porter, 101,) Burns 
v. Taylor, (3 Porter, 189,) and Holman v. Arnett, (4 Por- 
ter, 64,) were made long before the adoption of the Code, 
and not in reference to the rule now governing the ques- 
tion of incompetency for interest. We shall not inquire, 
whether the conclusion which we have attained is con- 
sistent with those decisions; for we can make no other 
decision than that which we have announced, without 
marring the system which we are endeavoring to build 
up under section 2302 of the Code. We think it much 
more important to apply with accuracy the rule given by 
the legislature in that section, than that we should follow 
the decisions referred to by the counsel. 

[2.] Section 2290 of the Code declares the transferror of 
a contract to be incompetent as a witness for the trans- 
ferree, suing upon the contract, to prove the cause of 
action, except in the cases, and under the restrictions 
therein specified; and before the adoption of the Code, it 
was held in numerous cases in this State, that the trans- 
ferror of a chose in action was an incompetent witness 
for his transferree, to prove the cause of action trans- 
ferred. Neither under the Code, nor under the rule an- 
nounced in those cases, was the witness in this case in- 
competent; for he was not the transferror of a contract 
or chose in action, but, if he transferred anything, it was 
a chattel in possession.—Kirksey v. Dubose, 19 Ala. 43; 
Robinson v. Tipton, 317. 595; Clifton v. Sharpe, 15 ib. 618; 
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prevent the voluntary exetution of a-contract, or annul it 
when executed, although it may have been’ made in a 
manner not conformable to the statate.—Smith ‘on Con- 
tracts, 65; Browne on Statute of Frauds, §§ 114; 115, 116. 
Therefore, if there was'a delivery to the’ plaintiff, of the 
iron which is the subject of the controversy, ‘the plain- 
tiff’s title would vest; but, if there ‘was a valid execution 
in the hands of the sheriff of the proper county, against 
the seller, during the interval between the manufacture 
of the iron and its delivery, the execution‘ereditor would 
acquire a lien upon it before the title vested, and the title 
would be postponed to the lien of the execution, and the 
sheriff would be justified in levying the execution upon it. 


Judgment reversed, and cause remanded. 





PO ree hye ree Te my Gey 
; 





BROOKS vs. CARTER. 


[APPEAL FROM JUSTICE’S COURT. | 


1. Practice in appeal cases.—Ordinary appeal cases from justices’ 
courts are triable de novo in the circuit court; and that court may 
render judgment, on appeal by the defendant, for. a larger amount 
ae was recovered before the justice. 

. What will discharge surety.—The failure and he of the lessor, 
sirton required by the lessee’s surety, who was bound jointly with 
his principal by instrument under seal, to proceed by distress-war- 
rant against the lessee, does not discharge the surety from liability. 


AppraL from the Circuit Court.of Mobile. 
Tried before the Hon. C. W.-Raprer.: 


Tus action was brought by Jesse Carter, against R. M. 
Duncan and A. Brooks, and was commenced in‘a justice’s 
court. The justice rendered judgment for the plaintiff, 
for $11 80; and the defendants removed the case, by 
appeal, to the cireuit court. The plaintiff there filed a 
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complaint, claiming $25 for rent due him by the defend- 
ants, under a lease dated the 30th October, 1858. On the 
trial, as the bill of exceptions shows, the plaintiff claimed 
a balance of $17, as the amount of rent due him; and 
introduced in evidence before the court the written lease, 
or writing obligatory specifying the terms of the lease, 
which was under seal, and signed by voth of the defend- 
ants jointly. ‘The defendant Brooks then offered to prove, 
by parol, that he signed and executed said obligation, not 
as a principal, or joint lessee with his co-defendant, but 
only as surety for him; that he was recognized by the 
plaintiff as a surety for said Duncan; that when the rent 
was due, he insisted that a distress-warrant should issue 
against said Duncan for the collection of the rent, and 
offered to give the necessary bond and security to obtain 
it; that the plaintiff refused to bring the suit, and the 
justice refused to issue the process, unless the plaintiff 
would consent to it, and refused to allow said Brooks to 
have it issued. The plaintiff objected to all this evidence, 
on the ground that Brooks was precluded by the lease, 
which was under seal, from proving that he was only 
surety, and thus contradicting the lease by parol proof. 
The court rejected the evidence, and gave judgment for 
the plaintiff, for $17, with interest and costs.”” The judg- 
ment of the court, and its ruling on the evidence, to which 
the defendant Brooks excepted, are now assigned as error. 


Gro. N. Stewart, for appellant. 
P. Hamixton, contra. 


STONE, J.—Appeals from justices’ judgments, in ordi- 
nary cases, are triable de novo, on the facts, and not on 
errors assigned on the record.—Code, § 2869; Hogan v. 
Thompson, 2 Porter, 48; McCrary v. Smith, 1 Ala. 157; 
Waring v. Gilbert, 25 Ala. 295. The recovery, even when 
the appeal is by the defendant, may be larger than the 
judgment before the justice of the peace.— Waring v. Gil- 
bert, supra. 

[2.] We need not inquire, whether the circuit court 
rightly refused to receive evidence that Mr. Brooks stood 
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in the relation of surety to Mr. Duncan. The only use 
he proposed to make of that fact, if it existed, was, to 
base on it a right to have the plaintiff proceed by distress- 
warrant against Mr. Duncan, his principal. Conceding 
the facts to be as he contends they are, this would give 
him no right to force the plaintiff to the specifie remedy 
which he desired.—Branch Bank v. Perdue, 3 Ala. 409 ; 
Haden v. Brown, 18 Ala. 641; Minter v. Branch Bank, 
23 Ala. 672. 
Judgment affirmed. 





FITZPATRICK vs. HAYS. 
[ACTION ON ACCOUNT FOR MEDICAL SERVICES RENDERED. | 


1. Proof of demand by plaintiff's own oath.—Where the plaintiff pro- 
poses to establish his demand by his own oath, (Code, ¢ 2313,) and 
swears positively to its correctness, the defendant’s sworn denial 
of the facts, “upon the best of his knowledge and belief,” is not 
sufficient to exclude the plaintiff’s statement as evidence. 

. Charge requiring explanation, or calculated to mislead jury.—The giv- 
ing of a charge which asserts substantially a correct legal proposi- 
tion, although calculated to mislead the jury if critically construed, 
affords no ground for a reversal of the judgment: the party should 
ask an explanatory charge. 


to 


AppeaL from the Circuit Court of Chambers. 
Tried before the Hon. Roperr DovaHerty. 


THis action was brought by James A. Hays, against 
Jesse Fitzpatrick, and was founded on an open aceount 
for medical services rendered by plaintiff for defendant, 
amounting to $185. The complaint contained all the 
common money counts. The defendant pleaded—lIst, the 
general issue; 2d, set-off of a promissory note and open 
account, amounting to about $20; and, 3d, a special plea 
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of set-oft for the value of several slaves, for whom the 
plaintiff had rendered professional services as a physician, 
and who were alleged to have died from his negligent and 
unskillfal treatment. On the trial, as the bill of excep- 
tions shows, the plaintiff introduced the account on which 
the action was founded, with an affidavit thereto append- 
ed, made by himself before the clerk of the circuit court, 
in these words: “Plaintiff proposes to prove, by his own 
oath, that the account hereto annexed is correet; that he 
rendered the services, at the request of the defendant, as 
a regularly graduated physician; that the charges are rea- 
sonable, and such as are usually made by physicians, and 
that he never has been paid any part of said account.” 
The defendant then submitted an affidavit, in the follow- 
ing words: ‘Defendant states, upon the best of his know!l- 
edge and belief, that the pretended services of the plain- 
tiff, above mentioned, were of no benefit to him, but 
worked much injury to him; that there was a want of 
skill, which was injurious to him, and which produced 
loss to him; and defendant denies the correctness of the 
plaintiff's foregoing account, and the correctness of the 
facts asserted in the plaintift’s foregoing proposal.” The 
court held, that the defendant’s affidavit was not sufficient 
to exclude the proposed testimony of the plaintiff, and 
allowed the latter to testify; to which rulings the defend- 
ant excepted. 

The rendition of the services charged in the aecount, 
the fact that the plaintiff was regularly licensed as a phy- 
sician, and the correctness of the note and account pleaded 
as a set-off, were admitted; but there was conflicting evi- 
dence on all the other questions in the case. The court 
charged the jury, at the request of the plaintiff, “that if 
they believed from the evidence that the plaintiff rendered 
the services charged in the account, and that said services 
were rendered at the request of the defendant, and that 
the plaintiff was not wanting in reasonable skill and dili- 
gence in rendering such services, then he is entitled to 
recover the amount of such services, less the amount of 
the due-bill and account conceded as a set-oft’’; to which 
charge the defendant excepted. 
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The two rulings of the court above stated, to which 
exceptions were reserved, are now assigned as error. 


GoLDTHWAITE, Rice & Szempxe, for appellant. 
Wma. P. CuiLton, contra. 


R. W. WALKER, J.—In the cases embraced by section 
2313 of the Code, the plaintiff is competent to establish 
the correctness of the demand by his own oath, unless the 
defendant, in open court, ‘denies upon oath the truth of 
the facts proposed to be sworn to by the plaintiff.” The 
statute evidently contemplates, that the denial of the de- 
fendant, as well as the statement of the plaintiff, shall be 
positive—as of one who speaks from actual knowledge, 
and not merely from information and belief. This is 
clearly indicated by the fact, that the legislature has pro- 
vided that section 2313 of the Code does not apply to 
eases in which executors, administrators, trustees and guar- 
dians, are defendants.—Code, § 2315. The obvious reason 
of this exception is, that executors, administrators, trustees 
and guardians are not presumed to be personally cognizant 
of the facts, and would, asa general rule, be unable to deny 
the statement of the plaintiff, in the manner required by 
section 2318. When the plaintiff proposes to testify posi- 
tively to all the facts necessary to establish his demand, 
the denial of these facts by the defendant, “upon the best 
of his knowledge and belief,” will not have the eftect of 
excluding the plaintiff’s statement.—See Pickle v. Ezell, 
27 Ala. 623. The affidavit of the defendant, taken all 
together, seems to justify the conclusion, that he intended 
to place his denial of the correctness of the plaintiff’s 
statement upon the ground that, according to the best of 
his knowledge and belief, the services rendered were inju- 
rious, rather than beneficial. At all events, it was not an 
unambiguous and positive denial of the truth of the facts 
proposed to be sworn to by the plaintiff, and nothing less 
than this is a compliance with the statute. 

[2.] We think the objection to the charges is hyper- 
critical. The court evidently meant, and so no doubt the 
jury understood the charge, that the physician must have 
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used reasonable skill and diligence in his treatment of 
the slaves. If the charge was calculated to mislead, the 
defendant should have asked for the proper explanation. 


























Judgment affirmed. 





DOUGLASS vs. EASON. 
[ACTION ON PROMISSORY NOTE, BY TRANSFERREE AGAINST MAKER. | 


1. Burden of proof ; failure of consideration of note.—In an action on 
an unconditional promissory note, given for professional services 
to be rendered by the payee as an attorney-at-law, and payable on 
a day certain, the onus is not on the plaintiff to prove performance 
of the stipulated services, but on the defendant to show a failure 
of performance; and proof of the fact that the attorney was absent 
at the first ensuing term of the court in which the cause was 
pending, and that the cause was compromised by the parties before 
the next term, without more, does not even tend to establish a 
failure of consideration. 


APPEAL from the Circuit Court of Talladega. 
Tried before the Hon. Rozgert Dovcuerty. 


THis action was brought by James R. Eason, as the 
transferree of White & Bradford, against Robert Douglass; 
and was founded on the defendant’s promissory note, of 
which the following is acopy: 


“$100. Twelve months after date, I promise to pay 
White & Bradford one hundred dollars—fee in case of W. 
P. Shelley & Co. against me, in circuit court of Talla- 
dega; and they agree to attend to the case once in the 
supreme court, if it should go there, without further 
charge. May 9, 1856. 

Rogert Dovewass.” 
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On the trial, as the bill of exceptions shows, after the 
plaintiff had read his note in evidence, “the defendant 
offered evidence tending to show, that Alex. White, one 
of the payees of the note, who was a lawyer of great ex- 
perience, failed to attend to the cause therein specified, in 
the circuit court of Talladega; that he did not attend the 
fall term of said court, 1859, at all; that the cause was 
arbitrated by the parties between that court and the next, 
and the award made the judgment ot the court at its 
spring term, 1857; and that said White was not present 
at that court. The evidence further tended to show, that 
said White spoke of having a consultation with the other 
counsel employed in the case before W. & B. were em- 
ployed; but he never did have it, and never did anything 
in the cause, within the knowledge of the witness. . On 
this state of facts, the court charged the jury, that if the 
cause was not reached at the fall term, 1856, and was 
compromised between that and the next spring court, the 
defendant was not injured by White’s absence, and the 
plaintiff would be entitled to recover the amount of the 
note, with interest; to which charge the defendant ex- 
cepted,” and he now assigns the same as error. 


L. E. Parsons, for appellant. 
Jas. B. MarTIN, contra. 


A. J. WALKER, C. J.—When the law casts upon a 
party the burden of proving a fact, it is to be regarded for 
the purpose of the trial that the fact does not exist, when 
there is no evidence conducing to prove it. The plaintiff 
in this case, by the introduction of the note, established 
a prima-facie right of recovery. If the defendant sought 
to assail that prima-facie case, upon the ground that one 
of the payees was absent when his presence and services 
were needed, and his absence was injurious to the defend- 
ant’s interest in his cause, it devolved upon the defendant 
to show those facts. From proof of the absence of one of 
the payees of the note at a term when the defendant’s 
cause was not reached, we cannot infer that there was a 
tendency of evidence to establish that the presence of 
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such payee was needful when he was away, or that any 
injury resulted from his absence. From such premises it 
would be more reasonable to infer, that his presence was 
not needed, and his absence not injurious. There being 
no tendency of evidence to establish the fact which the 
law required the defendant to prove, there was no error 
in the instruction by the court to the jury, that the fact 
did not exist. The promise of the defendant, as set forth 
in his note, was unconditional; and it did not devolve 
upon the plaintiff to show a compliance on the part of 
the payees with their contract. If they were guilty of 
any breach of the stipulations which were the considera- 
tion for the defendant’s promise, it was incumbent upon 
the defendant to prove it. 
Judgment affirmed. 





BROUGHTON’S ADM’R vs. BRADLEY. 
[FINAL SETTLEMENT OF ADMINISTRATOR’S ACCOUNTS. | 


1. What law governs validity of contract.—Where an administrator, on 
final settlement of his accounts, was sought to be charged with the 
unpaid balance due on a bond, executed by him to the intestate in 
his life-time; which bond, though executed in Alabama, and bind- 
ing the obligor to the payment of eight per cent. interest, was 
proved to have been given as a substitute for another bond, con- 
taining similar terms, but executed in South Carolina, and given 
for the purchase-money of property there bought by the obligor 
from the intestate,—held, that the validity of the contract, as to 
the interest reserved, was to be determined by the laws of South 
Carolina. 


APPEAL from the Probate Court of Lowndes. 


In the matter of the estate of Edward Broughton, de- 
ceased, on final settlement of the accounts and vouchers 
of Lawrence B. Bradley, as administrator, at the instance 
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of R. M. Williamson, as administrator de bonis non. It 
appears from the bill of exceptions, that Williamson 
sought to charge Bradley with the unpaid balance due on 
a bond, or writing obligatory, in the following words: 


“ Lowndes county, Alabama, January 13, 1851. 


“T, L. B. Bradley, of the State and county aforesaid, 
do acknowledge myself to be indebted to Edward Brough- 
ton, of Sumter district, South Carolina, in the sum of 
three thousand dollars, good and lawful money of the 
State of South Carolina, and do hereby promise to pay 
the said sum of three thousand dollars, to the said Edward 
Broughton, his executors, administrators, or assigns, at 
the times, and in the manner following—to-wit, one thou- 
sand dollars on the 1st January, 1854; one thousand dol- 
lars on the 1st January, 1857; and the last one thousand 
dollars on the 1st January, 1860; with, interest at the rate 
of eight per cent. on the whole sum, payable annually, 
from the date of this note, and until the same is fully paid 
and satisfied. Witness my hand and seal the day and 


year above written. 
L. B. Brapuxy, [seal.]” 


It was proved, as the bill of exceptions shows, that this 
bond was given as a substitute for another; that the 
original bond, which was without date, contained the same 
stipulations as the one above copied, and was executed in 
South Carolina, for the purchase-money of three slaves ; 
that the contract for the purchase of the slaves was made 
in South Carolina, the bond signed there, and the prop- 
erty delivered there. The defendant insisted, that this 
bond was usurious by the laws of South Carolina; and 
read in evidence the statutes of South Carolina, (as found 
in the Statutes at large of South Carolina, vol. 4, p. 368; 
ib. vol. 6, p. 109,) establishing seven per cent. as the legal 
rate of interest, and declaring all contracts, by which a 
greater rate of interest was reserved, to be void as to the 
entire interest. The probate court ruled, that the bond 
was to be governed by the laws of South Carolina, and 
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was therefore usurious; to which decision the adminis- 
trator excepted, and which is now assigned as error. 


CiemeNts & WILLIAMSON, for appellant. 
S. S. Cox, contra. 


STONE, J.—The contract by which Edward Brough- 
ton sold, and Mr. Bradley bought, the three slaves, Nancy, 
Puss and Isham, was entered upon and consummated in 
the State of South Carolina. Until the substituted bond 
was executed, near four years afterwards, neither the 
writings nor the proof furnish the slightest intimation 
that the contract was to be performed anywhere else than 
at the place where it was entered into. The second, or 
substituted bond, was not the execution or making of a 
contract, but can only be regarded in the light of evi- 
dence of the contract. Under these circumstances, the 
law draws the presumption, that the contract was to be 
performed at the place where it was entered into, and its 
binding eflicacy must be determined by the laws of that 
place.—Wright v. Burt, 5 Ala. 29; Moore vy. Davidson, 
18 Ala. 209; Evans v. Kittrell, 33 Ala. 449; Hanrick v. 
Andrews, 9 Porter, 9, 24,25; Pearson v. Bailey, 23 Ala. 
587 ; Jackson v. Jones, 13 Ala. 121; DeWolfv. Johnson, 
10 Wheat. 867-883. There is nothing in this case to take 
it out of the operation of the rule above declared. The 
result is, that the contract was usurious, and the decree 
of the probate court is affirmed. 





FRAZIER’S EXECUTORS vs. PRAYTOR. 


[ ACTION AGAINST EXECUTORS ON PROBATE DECREE AGAINST TESTATOR. | 


1. Requisites of deeree.—The failure of the probate judge to sign the 
minutes of the term, does not invalidate a decree, nor render it in- 
admissible as evidence under the plea of nul tiel record. 
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2. Presentation of claim against decedent’s estate.—In an action against 
executors, on a decree rendered against their testator in his life- 
time, (the statute of non-claim being pleaded,) a witness for plain- 
tiff testified, that the defendants were informed of the nature and 
amount of the demand, and frequently admitted, within eighteen 
months after the grant of letters testamentary, “that the plaintiff 
was claiming said decree of said estate, but said they expected to be 
able to prove it had been paid”; and that on a partial settlement 
with the probate court, made within eighteen months after the 
grant of their letters, they reserved money to pay said decree, 
provided they should be compelled to pay it,—held, that this 
evidence, if believed by the jury, might justify them in finding 
that the claim was duly presented to the executors. 

3. Charge invading province of jury.—The sufliciency of oral evidence 
to establish the due presentation of a claim against a decedent’s 
estate, is a matter for the determination of the jury; and a charge 
which instructs them that the evidence, if believed by them, “is 
not sufficient to authorize them to find a due presentation of the 
claim,” is an invasion of their province. 


APppEAL from the Circuit Court of Jefferson. 
Tried before the Tlon. Wm. 8S. Munn. 


Tuis action was brought by John A. Praytor, against 
the executors of Richardson Frazier, deceased, to recover 
the amount of a decree of the probate court of said county, 
rendered on the 19th March, 1850, which was in the fol- 
lowing words: “This day came Richardson Frazier, guard- 
ian of John A. Praytor, and made a final settlement of 
his accounts as such guardian, which is ordered to be 
recorded. By the final settlement of Richardson Frazier, 
guardian of John A. Praytor, there appears to be in the 
hands of said guardian the sum of two hundred and three 
dollars and twenty-three cents. It is therefore consid- 
ered by the court, that the said John A. Praytor have 
and recover against the said Richardson Frazier, guardian 
as aforesaid, the said sum of two hundred and three dol- 
lars and twenty-three cents, for which let an execution 
issue.” The defendants pleaded nul tiel record, and the 
statute of non-claim; and issue was joined on each of 
these pleas. On the trial, as the bill of exceptions shows, . 
when the plaintiff offered the probate decree in evidence, 
the defendants objected to its admission, “because neither 

















JUNE TERM, 1860. 693 


Frazier’s Executors vy. Praytor. 
















































said decree, nor the minutes of the term at which it was 
rendered, were signed by the judge of said court.” The 
court overruled the objection, and adjudged the issue on 
the plea of nul tiel record in favor of the plaintiff; to which 
the defendants excepted. 

“The plaintiff then introduced Moses Kelly as a wit- 
ness, who was the probate judge of the county, who tes- 
tified that, within eighteen moaths after the grant of 
letters testamentary to the defendants, he received a letter 
from the plaintiff’, which he produced, and which asked 
information as to the condition of plaintiff’s estate in 
the hands of his guardian—whether the guardian had 
ever made asettlement with the probate court, &c. “Said 
Kelly testified, that he told oneor both of the defendants, 
within eighteen months after the grant of their letters, 
that said decree was upon record in his office, and that 
plaintiff was claiming it of their testator’s estate, and, 
at the same time, read said decree to one or both of them; 
that his son G. P. Kelly, who was a clerk in his office, 
and who was not examined as a witness, though he was 
present in court, received letters from plaintiff, within 
said eighteen months, relative to said decree, and also a 
power of attorney to collect said decree from the defend- 
ants; that he (witness) had frequent conversations with 
the defendants, within said eighteen months, relative to 
said decree; that the defendants admitted, in said con- 
versations, that plaintiff was claiming said decree of said 
estate, but said they expected to be able to prove it had 
been paid; and that upon making a final settlement with 
said probate court, within said eighteen months, the de- 
fendants reserved money to pay said decree, provided they 
should be compelled to pay it. Said conversations all 
took place after said letter was read and handed over to 
the defendants. There was no proof that the defendants 
knew of the existence of said power of attorney. The 
defendants’ letters testamentary were granted on the 31st 
July, 1857, and they made due and legal publication for 
the presentation of claims. This being al] the evidence 
on the question of presentation, the court charged the 
jury, (among other things,) that if they believed the evi- 
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dence of Judge Kelly, they might look to all the facts 
testified to by him, as circumstances from which they 
might infer that said decree had been presented to the 
defendants as executors, as aclaim against their testator’s 
estate, within eighteen months from the grant of letters 
testamentary to them. The defendants excepted to this 
charge, and requested the court to instruct the jury, that 
the testimony of said Kelly, if believed by them, was not 
sufficient to authorize them to find that said decree had 
been presented to them, as a claim against their testator’s 
estate, within eighteen months after the grant of letters 
testamentary to them, as required by the statute of non- 
claim. The court refused to give this charge, and the 
defendants excepted.” : 
The several rulings of the court to which exceptions 
were reserved, as above stated, are now assigned as error. 


Wm. 8. Earnest, with E. W. Peck, for appellant. 
Porter & Martin, contra. 


R. W. WALKER, J.—The failure of the judge to sign 
the minutes, did not invalidate the decree, nor render it 
inadmissible in evidence.—Bartlett & Waring v. Lang’s 
Adm’rs, 2 Ala. 161. 

The charge excepted to was not an instruction that the 
evidence of Kelly, if believed by the jury, amounted to 
proof of a presentation of the claim within eighteen 
months. It left the weight of the evidence, in determin- 
ing the question of presentation, to the jury; but in- 
structed them, that there was no rule of law which pro- 
hibited them from finding, upon the evidence referred to, 
that the claim had been duly presented to the executors 
within eighteen months from the grant of letters testa- 
ment:ry. The evidence of Kelly showed, that the execu- 
tors were informed of the nature and amount of the 
demand ; that they frequently admitted, within the eight- 
een months, that “the plaintiff was claiming of said estate 
said decree, but said they expected to be able to prove it 
had been paid;’’ and upon a partial settlement made by 
them within the eighteen months, they reserved money 











JUNE TERM, 1860. 695 
Griffin v. Camack. 





to pay this decree, provided they should be compelled to 
pay it. We cannot say that, upon such evidence, a jury 
would not be justified in finding a due presentation of 
the claim to the executors within eighteen months from 
the grant of letters testamentary.—See Pollard v. Scears, 
28 Ala. 487; Harrison v. Jones, 33 7b. 258; Pharis v. Leach- 
man, 20 7b. 662; Hallett v. Br. Bank, 12 76.192. Conse- 
quently, there was no error in the charge. 

[3.] The charge asked by the defendant, was rightly 
refused. The sufficiency of the evidence to establish the 
presentation, was a matter which the court properly left 
to the jury; and the charge, if given, would have been 
an invasion of their province. 








Judgment affirmed. 





GRIFFIN vs. CAMACK. 


[ BILL IN EQUITY TO ENFORCE VENDOR’S LIEN FOR PURCHASE-MONEY OF LAND. | 


1. Equitable assignment of vendor’s lien.—An unqualified endorsement 
of a promissory note, given for the purchase-money of land, is an 
equitable assignment of the vendor’s lien; and an unqualified 
assignment of a judgment, recovered by the endorsee upon the 
note, carries with it the same lien. 

2. Assignment of judgment.—An assignment of a judgment, in these 
words, “ For value received, I hereby transfer the entire control 
of the fi. fa. from the above stated judgment,” and of the judg- 
ment above stated, from this date, to A. B. G.,—is an unqualified 
transfer of the judgment. 


AppreaL from the Chancery Court of Russell. 
Heard before fhe Hon. James B. Crarx. 


Tue bill in this case was filed by Furney Camack, 
against George Cook, Andrew B. Griffin, and John W. 
Hale; and sought to enforce a vendor’s lien for the un- 
paid purchase-money of land. The land was sold by 
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Camack to Cook on the 15th July, 1854, for $800; and 
Cook executed and delivered his three promissory notes 
for the purchase-money, payable on the 25th December, 
1854, 1855, and 1856, respectively. ‘lhe first of these 
notes was transferred by Camack, on the 24th January, 
1855, to Thomas T. Storey, who obtained a judgment 
thereon against Cook, on the 4th April, 1855. The bill 
alleged, that Griffin claimed to be the owner of this judg- 
ment, and had received the possession of the land from 
Cook; and that Hale was in possession as the tenant of 
Griffin. A decree pro confesso, on publication, was en- 
tered against Cook. Griffin answered, setting up his 
purchase from Storey of the judgment on the first note, 
and insisting that his lien was superior to the complain- 
ant’s. On final hearing, on pleadings and proof, the 
chancellor held, that the assignment under which Griffin 
claimed the judgment, and which is copied in the opin- 
ion of the court, did not operate as an assignment, pro 
tanto, of the vendor’s lien. He therefore rendered a decree 
for the complainant; and his decree is now assigned as 
error by the defendant Griffin. 





Jno. M. Purups, for the appellant, cited Cullum v. Er- 
win, 4 Ala. 452; Bank of Mobile v. P. & M. Bank, 9 ib. 
645; White v. Stover, 10 ib. 441; Kelly v. Payne, 18 7d. 371; 
Conner v. Banks, 18 ib. 42; Center v. P. & M. Bank, 
22 ib. 748; Griggsby v. Hair, 25 ib. 327. 


Warts, Jupce & Jackson, contra. 


A. J. WALKER, C. J.—We think the law is settled 
in this State, that the unqualified transfer of a note, given 
for the purchase-money of land, or of a judgment upon 
the note, is a transfer of the vendor’s lien on the land for 
the payment of the note.-—White v. Stover, 10 Ala. 441; 
Kelly v. Payne, 18 Ala. 8371. An endorsement by the 
complainant of one of the notes given by his vendee 
transferred the lien of the note, and a transfer of the judg- 
ment recovered by the endorsee upon the note would 
carry with it the same lien. 
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[2.] The language of the transfer of the judgment is 
as follows: “For value received, I hereby transfer the 
entire control of the fi. fa. from the above stated judg- 
ment, and of the judgment above stated, from this date, 
to A. B. Griffin.” We construe this language as making 
an unqualified transfer of the judgment. The giving of 
the “entire” control of a judgment to another, for a valu- 
able consideration, has precisely the effect of a sale of 
the judgment. We do not deny that an endorsement 
may be so qualified as not to carry with it the lien of the 
debt endorsed; but we think there is, no such qualifica- 
tion in the transfer of the judgment to the defendant 
Griffin. 

The evidence of the witness Baker conduces to show, 
that the judgment was really paid off at the date of the 
transfer; but we think the witness Baker is mistaken, 
and that his mistake is shown by the testimony of the 
witnesses Storey and A. B. Griffin, jr. The testimony of 
Baker tends to prove, that the note given on the occasion 
of the transfer of the judgment was really the note of 
Cook, the defendant in the judgment; and that the ap- 
pellant, Griffin, merely signed it as the surety of Cook. 
If this were so, it might, perhaps, be inferred that the 
judgment was really discharged, and that the transfer of 
the judgment was merely an attempt to keep it open for 
the indemnity of the surety. But we are precluded from 
taking this view of the subject, because the other two 
witnesses, above named, show that the note was signed 
by Griffin alone. 

The decree in this case must be, that the land be sold; 
that the costs be paid out of the proceeds of the sale, and 
that the balance be appropriated to the payment of the 
debts of the complainant and defendant Griffin; and if 
the fund is insufficient for the payment of the entire 
debts, that it be distributed to them pro rata. 


Decree reversed, and cause remanded. 


45 
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RUDULPH vs. WAGNER. 


[ ACTION ON OPEN ACCOUNT FOR GOODS SOLD AND DELIVERED. | 


1. Waiver of objection to plea of tender.—If issue is joined on a plea of 
tender, without objection to its sufficiency, the plaintiff can not be 
heard to insist that the plea was not filed in time, or that it was 
not accompanied by a payment of the money into court at the first 
term. 

. Sufficiency of tender—If the complaint cla‘ms interest only from 
the 1st January, although the debt was due before that day, the 
plaintiff can not be heard to insist that a tender of the principal, 
between the day on whiich the debt matured and the lst January, 
was not sufficient, because it did not include the interest which 
had then accrued. 

. Same.—A tender of the entire amount due, including interest, at 
any time between the maturity of the debt and the commencement 
of suit, stops the interest, and discharges the debtor from the costs 
of suit. 

. Same.—As a general rule, an actual production and proffer of the 
money is essential to constitute a valid tender; but, if the debtor 
is ready and willing to pay, and is only prevented from producing 
the money by the creditor’s declaration that he will not receive it, 
this dispenses with an actual production of the money. 


bo 


Co 


phan 


AppEAL from the Circuit Court of Lowndes. 
Tried before the Hon. RoBert DovGuerty. 


TuIs action was brought by F. H. Wagner, against 
John B. Rudulph, to recover the sum of $210, alleged to 
be “due from the defendant to the plaintiff for four hun- 
dred and twenty bushels of corn, which plaintiff sold and 
delivered to defendaut, at fifty cents per bushel, in the 
month of December, 1856, together with interest thereon 
from the Ist January, 1857.” “When the cause was called 
for trial,”’ as the bill of exceptions states, “the defendant 
put ina plea of the general issue; and the parties con- 
sented that a regular plea of the tender of $133 25 before 
suit brought should be considered as then filed; and the 
defendant, at the same time, paid that sum of money to 
the clerk, in open court. The plaintiff made no objection 
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to the plea being filed at the trial, but insisted that the 
money should have been paid into court at the first term. 
Issue was joined on both of these pleas.” 

The only evidence offered by the plaintiff consisted of 
the defendant’s answers to interrogatories propounded to 
him under the statute; which, after stating that, about 
the 16th December, 1856, he received from plaintiff “two 
hundred and sixty-five bushels, two pecks and one quart 
of corn,” at the stipulated price of fifty cents per bushel, 
continued as follows: “I owed the plaintiff, for said corn, 
the sum of $1382 77; and about christmas, 1856, through 
a friend who acted as my agent, I tendered to plaintiff the 
amount which I owed him for said corn, estimating the 
quantity and priceas aforesaid. He refused to accept said 
tender, and I hold the amount aforesaid for him, which I 
am ready and willing to pay. Upon these facts, I am ad- 
vised, and therefore answer, that I owe the plaintiff nothing 
for said corn, and owed him nothing at the commencement 
of this suit, but that I hold said money for him.” The 
defendant then introduced a witness who testified, “that 
some time between the middle and last of December, 1856, 
as agent of the defendant, and having in his pocket more 
than $150 of defendant’s money in gold, with a similar 
sum in paper, he went to the plaintiff for the purpose of 
tendering the amount due for the corn mentioned in de- 
fendant’s said answers; that he had previously made a 
calculation of what defendant owed plaintiff for said corn, 
estimating the quantity at between two hundred and sixty 
and two hundred and seventy bushels; that he did not 
remember the precise amount of the debt according to his 
estimate, but his best recollection was that the amount was 
between $134 and $135, although his memory on the point 
was indistinct; that he included no interest in his esti- 
mate of the amount due; that at the time above men- 
tioned, as defendant’s agent, he offered plaintiffthe amount 
of the debt according to his said estimate; that he had 
the money in his pocket at the time, and told plaintiff so, 
aud was ready and willing to produce it; that the plain- 
tiff refused to receive it, and, in consequence thereof, he 
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did not actually produce and show the money to plain- 
tiff.” 

“This being all the evidence in the cause, the court 
charged the jury, that if they believed all the evidence, 
they should find the issue on the plea of tender for the 
plaintiff; also, that if they believed the evidence contained 
in the defendant’s answers to the interrogatories, the 
plaintiff was entitled to recover the amount of the corn 
sold and delivered, at the price agreed on, with interest 
from the time of delivery. 

“The defendant excepted to each of these charges, and 
then requested the court, in writing, to instruct the jury, 
‘that in order to constitute a good tender, it is not neces- 
sary that the money should be actually produced, if the 
party making the tender is ready and willing to pay the 
same, and is about to produce it, but is prevented by the 
creditor declaring that he will not receive it.’ The court 
refused this charge, and the defendant excepted.” 

The charges given, and the refusal of the charge asked, 
are now assigned as error. 


Barve & NeSmiru, for appellant. 
Watts, Jupce & Jackson, contra. 


Rk. W. WALKER, J.—1. If the plaintiff desired to 
question the sufficiency of the plea of tender, either be- 
cause the plea itself was not filed in time, or because the 
money was not paid into court at the first term, he should 
have objected to the plea, and had his objection passed 
upon by the court. He did not do this, but joined issue 
on the plea; and the cause was regularly tried on that 
plea, with the general issue. We must, therefore, con- 
sider that a regular plea of tender was duly filed, accom- 
panied by a delivery of the money to the clerk of the 
court, as required by section 2245 of the Code. Besides, 
it appears that the plea, accompanied by adelivery of the 
money to the clerk, was filed before any default had been 
entered by the plaintiff; and if the latter had objected to 
it, on the ground that the money was not paid into court 
at the first term, we do not perceive that there would 
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have been any force in the objection.— Woolsey v. M. &. 
C. R. R. Co., 28 Ala. 539-540. 

2. We think that the court erred in both of the charges 
it gave tothe jury. The answers of the defendant, which 
furnished the only evidence offered by the plaintiff of his 
demand, show that, “about the 16th December, 1856,” 
the defendant purchased and received corn of the plaintiff, 
amounting, at the price agreed on, to $152 77; and that 
‘“‘about Christmas, 1856, through a friend who acted as 
his agent, he tendered to the plaintiff the amount which he 
owed him, estimating the quantity and price as aforesaid.” 
The first objection which is made to the proot of a ten- 
der, is, that it shows only a tender of the principal amount 
for which the corn was sold, $132 77; the interest on the 
same from the time of sale to the time of the tender not 
being included. The plaintiff does not, in his complaint, 
claim interest on the account, except from Ist January, 
1857. Can he now insist, that a tender of the principal, 
at a date prior to the 1st January, 1857, was not a tender 
of all that was then due? We do not think that he can. 
Although the debt may have been due on the 16th De- 
cember, it was competent for the parties to contract that 
interest should not be demandable, if the debt should be 
paid at any time before the Ist January; and according 
to the allegations of the complaint, that was the character 
of the contract which the parties made. 

Moreover, the bill of exceptions shows, that the only 
other evidence introduced on the trial was the testimony 
of a witness for the defendant, who stated that, “some 
time between the middle and last of December, 1856,” 
he tendered to the plaintiff the amount which he (the 
Witness) estimated the defendant owed the plaintift; and 
that, to his best recollection, the amount was $134 or 
$135. Now, if the principal sum due on the 16th Decem- 
ber, 1856, was $132 77; and at any time between the 
middle and last of the same month, the defendant, by his 
agent, tendered the plaintiff $134 or $185, it is plain that 
the amount thus tendered was suflicient to cover the en- 
tire debt, both principal and interest. It is true, the wit- 
ness asserts that, in his estimate of the amount of the 
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debt, he included no interest. But his estimate may not 
have corresponded exactly with the estimate which was 
made by the defendant himself; and if, in point of fact, 
the witness, as the agent of the defendant, tendered 
enough money to cover éhe actual debt and interest, the ten- 
der was good. That there was some evidence before the 
jury that he did so, cannot be doubted. As there was 
some evidence tending to show that the defendant had 
tendered a sum sufficient to cover both principal and in- 
terest, it is plain that (even if on the pleadings the plaintiff 
could insist that his demand bore interest prior to 1st 
January, 1857,) the court erred in the charge given, un- 
less, indeed, the second objection which is made to the 
tender proved is well founded.—City Council v. Gilmer, 
33 Ala. 116, 134; Peebles v. Tomlinson, 33 Ala. 337. _ 

3. This second objection is, that the tender was not 
made on the day the debt was due, but afterwards. What- 
ever may be the rule in reference to contracts for the de- 
livery of specific chattels on a given day, we think, that 
where there is a mere dry promise for the payment of 
money, and the liability of the defendant is restricted to 
the principal sum and interest, a tender of the whole 
amount due, principal and interest, at any time after the 
debt falls due, but before suit is brought, stops the interest, 
and discharges the party from the costs of a subsequent 
suit. Whether it absolutely bars the action, we need not 
inquire.—See Johnson v. Clay, 7 Taunton, 486; Sweat- 
land v. Squire, 2 Salk. 623; 3 Blackst. Com. (Sharswood’s 
ed.) note, p. 804; Hall v. Peters, 7 Barb. 831, 834; Haugh- 
ton v. Leary, 3 Dev. & Batt. 21; 2 Parsons Contr. 152-8; 
Tracy v. Strong, 2 Conn. 659; Day v. Lafferty, 4 Pike, 
' 450; 2 Greenl. Ev. §607; Raiford v. Governor, 29 Ala. 
382; Smith v. Anders, 21 Ala. 782. 

4. The general rule is, that it is essential to a valid 
tender that the money be actually produced and proffered 
tothecreditor. But it is well settled, that the production 
of the money is dispensed with, if the party is ready and 
willing to pay the same, and is about to produce it, but is 
prevented by the ecreditor’s declaring that he will not re- 
eive it; and the court should so have instructed the jury. 
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2 Greenl. Ev. §603; Hazard v. Loring, 10 Cushing, 267 ; 
Sands v. Lyon, 18 Conn. 18; Appleton v. Donaldson, 
3 Barr, 881; 3 Blackst. Comm. note, p. 304. 

Judgment reversed, and cause remanded. 





ALABAMA AND MISSISSIPPI RIVERS RAIL- 
ROAD CO. vs. SANFORD & REID. 


F 
| Action AGAINST RAILROAD COMPANY, BY ASSIGNEE OF ENGINEER’S CER- 
TIFICATE FOR WORK DONE BY CONTRACTOR. | 


1. Proof of execution of written instrument on which suit is founded.—In 
an action against a railroad company, on a certificate issued by its 
engineer for work done by a contractor, (which certificate is al- 
leged to have been signed and issued by the engiheer as the au- 
thorized agent of the corporation, and to have been transferred by 
the contractor to plaintiff;) there being no sworn plea, denying 
the execution of the certificate,—-the instrument itself is evidence 
of the existence of the debt, (Code, 73 2238, 2278-79,) and that it 

was made on sufficient consideration. 

2. Admission of superfluous evidence.—The admission of evidence to 
prove a fact which is admitted by the pleadings, is, at most, error 
without injury. 

3. Who is proper party plaintiff; averment and proof of ownership of 
demand.—A certificate, issued and signed by the chief engineer of 
a railroad company, in these words: ‘‘This is to certify, that the 
sum of $1000 is due to A. B. from the Ala. & Miss. Rivers Railroad 
Company, for bridging and track-laying”,—is a contract for the 
payment of money, within the meaning of the statute (Code, 72129) 
requiring an action to be brought in the name of the party really 
interested; an averment, that the payee assigned the said certifi- 
cate, by endorsement, to the plaintiff, is a sufficient allegation of 
the latter’s ownership and interest; and in the absence of a sworn 
plea, denying the assignment, proof thereof is not required of the 
plaintiff. 

4. Sufficiency of consideration ; admissibility of parol evidence to vary writ- 
ing.—In an action against a railroad company, by the assignee of a 
certificate issued by its engineer to a contractor for work done on 
the road, proof of an oral agreement between the contractor and® 
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the engineer, to the effect that the certificate should be used in 
paying a debt due from the contractor to a stockholder, who was 
indebted to the railroad company, is not admissible for the defend- 
ant. If such agreement was made after the issue and delivery of 
the certificate, it is without consideration ; if made before the issue 
and delivery of the certificate, and as an inducement to its issue, 
its effect is to vary the terms of the certificate. 

Presumption as to settlement of accounts on execution of note; admissi- 
bility of evidence to prove payment or set-off—On settlement of accounts 
between a debtor and his creditor, a note being given for the as- . 
certained balance, an order, previously given by the creditor toa 
third person, if then accepted or paid, is presumed to have entered 
into the settlement; but, if the order was accepted and paid after 
the settlement, proof of such acceptance and payment is necessary 
to render it admissible evidence under the plea of payment or 
set-off. 

6. Competency of stockholder as witness for private corporation.—A stock- — 
holder in a railroad company is not a competent witness for the 
corporation. 





or 


ApPpgEAL from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Cook. 


Tuts action was brought by the appellees, as the as- 
signees of Leach & Donoho, and was founded on a written 
instrument, of which the following is a copy: 


“‘CertTIFIcATE No. 204. 
Engineer’s Office, Ala. & Miss. Rivers R. R. Co., | 
Selma, May 18th, 1855. J 
$1108 21. This is to certify, that the sum of eleven 
hundred and eight 21-100 dollars is due to Leach & Don- 
oho, from the Alabama and Mississippi Rivers Railroad 
Company, for bridging and track-laying. 
Lewis Troost, Engineer. 
To James L. Price, president. 
Attest: Jas. L. Price, president.” 


The second count in the complaint was as follows: 
“The plaintiffs claim of the defendant, also, eleven hun- 
dred and eight 21-100 dollars, due on a certificate in the 
following words”, &c., (setting out the certificate above 
copied;) “and plaintiffs aver, that said Lewis Troost was 

“the engineer of said road, appointed by said defendant, 
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and had the full power and authority as such, by virtue 
of the charter of said company, and of the laws, ordinances 
and resolutions of the board of directors thereof, to issue 
said certificate, and to direct it to the president of said 
railroad company for his attestation; and that said cer- 
tificate was so directed, and received the attestation of the 
president of said company, and, when so attested, by virtue 
of the said charter, laws, ordinances and resolutions of 
said company, became and was obligatory on said defend- 
ant to pay the same, and the defendant thereby became 
liable to pay the same, according to the tenor and effect 
thereof; that afterwards, and before said certificate was 
paid, said Leach & Donoho, by their written endorsement 
on said certificate, assigned the same to plaintiff, and re- 
quested said defendant to pay to plaintiff the said sum of 
money therein specified, with the interest due thereon ; 
of all which said defendant had due notice, and, by rea- 
son thereof, became liable to pay to plaintiff the said sum 
of money mentioned in said certificate, and being so lia- 
ble, afterwards,” &c., promised to pay, &. A demurrer 
was interposed to this count, but the record does not show 
what disposition was made of it; nor does it show what 
pleas were filed. 

On the trial, as the bill of exceptions shows, the plain- 
tiffs read in evidence the defendant’s charter, (Session 
Acts 1849-50, p. 159,) with the act amendatory thereof, 
(Session Acts 1851-2, p. 216,) and then offered in evidence 
the certificate above copied. “The defendant objected to 
the admission of said certificate, because there was no 
proof of its execution; and because there was no proof 
of any authority from defendant to said Troost to make 
said certificate, or to said Price to approve it; or that 
said Troost was the engineer, or said Price the president 
of said railroad company at that date; or that said Troost 
and Price had any authority, the one as engineer, and the 
other as president, to bind the defendant by any such cer- 
tificate.”” The plaintiffs then introduced a witness who 
proved the signatures of Troost and Price, and further 
testified, that Troost acted as the defendant’s engineer 
during the year 1825, and issued similar certificates .for 
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work done on the road; and that one of these certificates, 
within his knowledge, was paid by the defendant. The 
court overruled the several objections to the certificate, 
and the defendant excepted; and exceptions were also 
reserved by the defendant to the admission of the evidence 
by which Troost’s agency was sought to be established. 

The defendant then read in evidence, after proof of its 
execution, an order drawn by Leach & Donoho, dated the 
lith April, 1855, and directed to “ D. A. Boyd, treasurer 
of the Alabama and Mississippi Rivers Railroad Co.”’, in 
these words: ‘On the Ist June next, please pay to the 
order of P. J. Weaver eight hundred and seventy-five 
04-100 dollars, which amount you are requested to retain 
out of our first estimates after date, or before if final set- 
tlement should be made with us, for value received, with 
interest from date.” The defendant then read in evi- 
dence the deposition of one Fox, who was an assistant 
engineer of said railroad company, from October, 1854, 
to August, 1855, and who testified, substantially, as fol- 
lows: that he was present in the office of said railroad 
company in Selma, in April, 1855, when Leach & Donoho 
were making a,settlement with the chief engineer and 
treasurer of said railroad company, for work done by 
them as contractors; that the parties failed to effect a 
full settlement, because Leach & Donoho claimed a larger 
sum than the engineer and treasurer admitted to be due 
to them; that the former then asked the issue of three 
certificates, for an aggregate amount not exceeding what 
was admitted to be due to them, “to enable them to set- 
tle claims outstanding against them”; that one of those 
claims was in favor of P. J. Weaver, who was indebted 
to the railroad company for unpaid stock, and to whom 
Leach & Donoho were indebted; that it was agreed be- 
tween the parties, before the certificates were issued, that 
one of said certificates, “for about eleven hundred dol- 
lars, was to be used by Leach & Donoho to liquidate said 
Weaver's claim against them, and could be used by said 
Weaver as part payment of his stock”; that said certifi- 
cate was issued in pursuance of this arrangement, and 
was delivered to Leach & Donoho, and that Weaver was 
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not present at the time. ‘The defendant then introduced 
as witnesses D. A. Boyd, the treasurer of said railroad 
company, and one N. Waller, each of whom was a stock- 
holder in said railroad company. The plaintiffs having 
objected to the competency of said witnesses on the 
ground of interest, “the defendant’s counsel stated to the 
court, that he expected to prove that said Boyd, as treasu- 
rer of said railroad company, had accepted said order of 
Leach & Donoho; that said certificate, or the money due 
upon it, belonged to said Weaver; that the defendant 
admitted its liability to pay said certificate, or the money 
due on it, either to plaintiff, or to said Weaver, but not 
to both; and therefore insisted that the defendant’s in- 
terest was balanced.” The court sustained the objection 
to the competency of the witnesses, and the defendant 
excepted. The defendant offered no other evidence, and 
the court then excluded from the jury, on the plaintiffs’ 
motion, the order of Leach & Donoho, and the testimony 
of Fox, above mentioned; to which the defendant excepted. 

“This being all the evidence, the court charged the 
jury, at the request of the plaintiffs, that if they believed 
the evidence, they should find for the plaintiffs; to which 
charge the defendant excepted.” 

The several rulings of the court on the evidence, and 
the charge to the jury, are now assigned as error. 


Avex. & Jno. Warts, for appellant. 
Byrp & Moraay, contra. 


STONE, J.—Although there is a demurrer found in 
this record, yet we do not find that any disposition was 
made of it in the court below. Hence, we will not pass 
upon the sufficiency of the several counts, further than 
to say, we find no defect in the seeond special count—the 
one under which this trial was probably had—when that 
count is construed under the liberal rules of pleading pro- 
vided by the Code. The second special count is based on 
the written contract, or certificate of the engineer of the 
railroad. The count avers the authority of the engineer 
to issue such certificate, that he did issue it, its attestationy 
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by the president of the company, and that the company 
thereby became bound for its payment. This, then, is a 
written contract, the foundation of the suit, purporting 
to be signed by the agent of the party sought to be 
charged; and there being no sworn plea, denying the 
execution of such instrument, the same was, per se, evi- 
dence of the existence of the debt sued for, and that it 
was made on sufficient consideration.—Code, §§ 2238, 
2278, 2279; May v. Hewitt, 83 Ala. 162; Ala. Coal 
Mining Co. v. Brainard, 35 Ala. 476. 

[2.] The principle above asserted renders it unneces- 
sary that we should inquire as to the legality or sufficiency 
of the testimony which was offered to show the official 
relations which Messrs. Frost and Price sustained to, the 
defendant corporation. Those relations were admitted 
by the pleadings ; and whether the evidence was legal or 
illegal, it could have worked no injury.—Shep. Dig. 568, 
§§ 90, 91. 

[3.] The claim sued on in this case isa coutract for the 
payment of money, which must be prosecuted in the 
name of the party really interested.—Code, §2129. The 
complaint sufficiently shows, that the present plaintiffs had 
the right to maintain this suit; and in the present state 
of the pleadings, it was not necessary they should prove 
their interest.— Code, § 2279; Smith v. Harrison, 33 Ala. 
706; Rule of Practice, 31 Ala. p. v. 

It is thus shown that, when the plaintiffs read in evi- 
dence the certificate declared on, they made out a prima- 
Facie case. 

[4.] The testimony of the witnesses Fox and others, 
offered with a view of showing an outside oral agreement 
that this certificate was intended to be employed in pay- 
ment ofadebt due from Leach & Donoho to theirereditor, 
Weaver, was, by itself, wholly immaterial, and was 
rightly excluded by the circuit court, for the following (if 
for no other) reasons: If Leach & Donoho, after receiv- 
ing the certificate, or independently of any inducement to 
the issue of the certificate, promised to turn that. certifi- 
cate over to Weaver, their creditor, (the latter being a 
debtor to the railroad,) this was a mere naked promise, or 
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nude pact, which they, Leach & Donoho, could disregard 
without liability to any person.—McKenzie v. Hunt, 
82 Ala. 494. IPfthe agreement was made before the issue 
of the certificate, and entered into the inducement to its 
issue, then the agreement was inoperative, because its di- 
rect effect would have been to vary, by oral proof, the 
terms of a written agreement.—Thomason v. Dill, 36 Ala. 
444, On the most favorable view which can be taken of 
this question, and of the proof offered, its effect could not 
possibly be to vest in Mr. Weaver a right to the certifi- 
cate, and the money due thereon, as so much property 
sold and delivered to him. He, therefore, did not become 
the real owner of the certificate—McKenzie v. Hunt, 
supra; Mather v. Purcell’s Administrator, in manuscript; 
Thompson v. Rawles, 33 Ala. 29. 

[5.] The rejection as evidence, by the circuit court, of 
the order given by Leach & Donoho to Weaver, was right 
under the circumstances. That order, without any proof 
of its payment or acceptance, was offered as anaked fact. 
It bears date some time before the date of the certificate ; 
and if it had been accepted or paid before the settlement 
of May 18th, the presumption is it was then taken into 
the account, and that the railroad obtained a credit for it. 
At least one note was then given by the railroad to Leach 
& Donoho, which, unexplained, shows a settlement of 
open accounts. If accepted and paid afterwards, the rail- 
road should have proved, or offered to prove that fact, so 
as to have legalized the evidence on a plea of payment or 
set-off. The testimony being wholly worthless by itself, 
the court did not err in excluding it, after the defendant 
had closed his testimony.—Townsend v. Cowles, 31 Ala. 
428. 

[6.] The court did not err in excluding as witnesses for 
defendant two of its stockholders. The Alabama and 
Mississippi Rivers Railroad Company is a private corpo- 
ration, not eleemusynary in its character, having for one 
of its objects, at least, the private emolument of its pro- 
prietors.—Pamph. Acts 1849-50, 159; Pamph. Acts 
1851-2, 216. Although the stockholders are not, tech- 
nically parties to the suit, yet they are the real parties to 
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the litigation; as much so as would be beneficiaries in a suit 
by a trustee, or distributees ina suit by an administra- 
tor. The rule on this subject must be general. There 
may be corporations, in which one stockholder owns half, 
or even the entire stock; and yet, in suits affecting the 
corporation, the litigation would be conducted in the 
name of the artificial person. We cannot believe the 
legislature intended to confer on one or more persons 
who chance to have an interest, or the interest in a private 
corporation, the privilege of being witnesses in their own 
causes, when, without such act of incorporation, they 
could assert no such right.—See Walker v. Walker, 
34 Ala. 469; Polly & Whitman v. McCall, at the present 
term. 

It results from what we have said, that the circuit 
court did not err in instructing the jury, if they believed 
the evidence, to find for the plaintiffs. The plaintiffs’ 
testimony being documentary, the court might have gone 
further. 

Judgment affirmed. 





BENSON & CO. vs. McCOY. 


| ACTION TO RECOVER DAMAGES FOR WRONGFUL AND MALICIOUS ATTACHMENT. | 


1. When action lies for suing out attachment.—In an action to recover 
damages for the wrongful and malicious suing out of an attachment, 
a charge, instructing the jury, ‘that if the defendants did not sue 
out the attachment with malice, or from a disposition to vex or 
harass the plaintiff, but honestly believed that they had reasonable 
and probable cause to sue out the attachment,” then the plaintiff 
was not entitled to recover, asserts a correct legal proposition. 


AppEAL from the Circuit Court of Wilcox. 
Tried before the Hon. Nat. Cook. 
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Tus action was brought by John W. McCoy, against 
J. P. Benson & Co., to recover damages for the wrongful 
and malicious suing out of an attachment. ‘On the trial,”’ 
as the bill of exceptions states, “the plaintiff offered evi- 
dence to show, that an attachment was wrongfully sued 
out against his property by the defendants, and that he 
had thereby sustained some actual damages; while the 
defendants offered evidence tending to show, that they 
had reasonable and probable grounds for suing out said 
attachment; that it was sued out without malice, or any 
disposition to vex or harass the plaintiff; that the attach- 
ment was levied by garnishment, and that the fund in 
the hands of the garnishee was condemned to the satis- 
faction of their debt. The defendants asked the court to 
charge the jury, that if they believed from the evidence 
that the defendants did not sue out the attachment with 
malice, or from a disposition to vex or harass the plaintiff, 
but honestly believed that they had reasonable and prob- 
able cause to sue out the attachment at the time when 
said attachment was sued out, then the plaintiff is not 
entitled to recover in this action. The court refused to 
give this charge, and the defendants excepted ;” and they 
now assign the refusal of said charge as error. 


Warts, Jupee & Jackson, for appellants. 
D. W. Barns, contra. 


R. W. WALKER, J.—The ‘substance of the charge 
which was asked by the defendants, as we understand it, 
was, that if the attachment was sued out without malice, 
or any disposition to vex or harass the plaintiff, and under 
an honest belief that there was probable cause, the plain- 
tiff was not entitled to recover. Placing this construction 
upon the charge, it is clear that the court erred in refusing 
to give it; for, since the Code, an action on the case will 
not lie for suing out an attachment, unless it is sued out 
maliciously, and without probable cause, as well as wrong- 
fully.—McKellar v. Couch, 34 Ala. 336, and authorities 
cited; also, Vandryon v. Linderman, 10 John. 106; De 
Medina v. Grove, 10 Ad. & Ell. (N. 8.) 152, 168; 8. C. i. 
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172, 177; Churchill v. Siggers, 3 Ell. & Black. 937 ; Olin- 
ger v. McChesney, 9 Leigh, 660; 2 Greenl. Ev. §§ 449, 453. 

We do not think that this charge raises, and therefore 
we do not consider the question, whether the existence of 
what is called malice may not be consistent with the ab- 
sence of a disposition to vex or harass, and with an honest 
belief that there is reasonable and probable cause for suing 
out the attachment. For, if we suppose that the charge 
had been given as requested, and that the evidence had 
satisfied the jury that the attachment was sued out with 
malice, it is obvious that the basis of the charge would 
have been at once destroyed; and in that event, it could 
not have been looked to, (no matter what the other evi- 
dence in the case might have been,) as a direction to find 
for the defendants. If the plaintiff desired a definition 
of malice to be given to the jury, he could have attained 
his object by a prayer for additional instructions. 


Judgment reversed, and cause remanded. 











HARTWELL vs. WHITMAN. 


[ BILL IN EQUITY BETWEEN CO-SURETIES FOR CONTRIBUTION. | 


1. Weight of answer as evidence—Where the bill alleges that an original 
paper, a copy of which is appended as an exhibit to the bill, is in 
the defendant’s possession, and specially interrogates him as to the 
correctness of the alleged copy, and requires him to point out the 
differences (if any) between it and the original ; and the defendant 
specifies in his answer two particulars in which the alleged copy 
differs from the original, and avers that there are other differences 
which he cannot recollect,—this does not impose upon the com- 
plainant the onus of proving the correctness of the alleged copy. 

2. Variance, and substance of proof.—In a bill between co-sureties for 
contribution, alleging that the defendant received a certain draft 
from the principal as an indemnity, and gave a receipt for the 
same, wherein it was recited and stipulated that the money col- 
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lected on the draft should be applied to the payment of the judg- 
ment against the two sureties,—the date of the receipt, and the 
description of the judgment, are immaterial matters ; consequently, 
a variance between the allegations and proof, in these particulars, 
is not fatal to the plaintiff’s case. 

. Right of contribution between co-suretics.—In the absence of special 
circumstances rendering the general rule inapplicable, one surety 
is entitled to share in the benefit of any indemnity which a co- 
surety may have obtained from their principal, although such in- 


demnity may have been intended for the benefit of the latter 
surety alone. 


Co 


Appeal from the Chancery Court of Lowndes. 
Heard before the Hon. Wane Keyes. 


Tue bill in this case was filed, on the 28th February, 
1854, by James K. Whitman, against Thomas C. Hart- 
well, and alleged these facts: That on the 28th March, 
1850, said Whitman and Hartwell, as sureties of one W. 
F. Read, executed a promissory note for $640, jointly with 
their principal, payable on the 1st January, 1851, to one 
Thomas M. Williams; that suit was afterwards brought 
on this note, against all the makers, and judgment was 
thereon recovered against them; that Read afterwards 
placed in Hartwell’s hands, as an indemnity against this 
judgment, a draft for $1300 on the managers of the 
Lowndesboro Female Institute, the proceeds of which, when 
collected, were to be applied by Llartwell to the payment 
of said judgment; that Hartwell gave Read a receipt for 
this draft, specifying therein the contract under which it 
was received; that said original receipt, of which an 
alleged copy was appended to the original bill, was in the 
defendant’s possession; that the complainant was after- 
wards compelled to pay one-half of said judgment under 
execution; that the defendant collected the money due 
on the draft, but refused to appropriate it to the satisfac- 
tion of said judgment, or to let the complainant share in 
it, ete. The defendant answered the bill; admitting his 
surctyship with the complainant, the rendition of the 
judgment on the note, his receipt of the draft from Read, 
and his collection of the money due on said draft; but 
denying the alleged terms of the contract under which he 
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received the draft, and the correctness of the alleged copy 
of the receipt which he gave for it; and alleging that he 
received the draft as an indemnity against other liabilities 
as surety for said Read. The material averments of the 
bill and answer, in reference to these matters, being par- 
ticularly stated in the opinion of the court, need not be 
here repeated. On final hearing, on pleadings and proof, 
the chancellor rendered a decree for the complainant ; 
and his decree is now assigned as error. 


Bartne & NeSmiru, for appellant. 
THomas WILLIAMS, contra. 


A. J. WALKER. C. J.—That the defendant, Hart- 
well, received a draft from Read, the principal of himself 
and his co-surety; that this draft was collected by the 
defendant; that he executed a receipt for the draft; that 
the receipt went into his possession, and that he fails to 
produce it in answer to the complainant’s call, upon the 
plea that it is lost or mislaid,—are uncontroverted and 
indisputable facts inthis ease. The complainant exhibits 
with his bill what is alleged to be a copy of the receipt; 
and it is contended, that the denial of the answer casts 
upon the complainant the onus of proving the correctness 
of his alleged copy by two witnesses, or by one witness 
supported by corroborating circumstances. In the answer 
to the original bill, the defendant simply excuses himself 
for not admitting the exhibit to be a correct copy of the 
receipt, on the ground of a wantof recollection. Asup- 
plemental bill was filed by the complainant, in which it 
was averred, that the defendant had, after filing his auswer 
to the original bill, come into the possession of the receipt; 
and the defendant is interrogated as to the correctness of 
the alleged copy, and called upon to designate the points 
of variation from the original, if any such exist. The 
defendant answers, that the alleged copy differs from the 
original in its date, and in the fact that it contains the 
name of Whitman; and that there are other differences, 
which he cannot remember or state. 

The assertion of the answer, that there were other dif- 
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ferences, besides the two specified, which could. not be 
particularized, does not require the measure of counter- 
vailing evidence claimed by the defendant. To impose 
that burden upon the complainant, it is requisite that the 
denial should not be evasive, but should be clear, une- 
quivocal, and positive.—3 Green]. on Ev. 287; Savage v. 
Benham, 17 Ala. 119; Farman v. Brooks, 9 Pick. 218-250; 
Amos v. Heatherly, 7 Dana, 45. The rules of chancery 
practice, as well as the interrogatories propounded, re- 
quired the defendant todo more than to make a literal 
denial of the correctness of the exhibit: they required 
him to go on and specify the inaccuracies.—Russey v. 
Walker, 33 Ala. 582; White v. Wiggins, 7b. 424. If he 
fails to doso on account of a deficiency of memory, the 
higher measure of proof is not required. His memory 
does not enable him to controvert the correctness of the 
several parts of the instrument; and his answer is not 
clear, unequivocal, and positive, but is uncertain, doubtful, 
and indefinite, in its failure to specify what parts are in- 
correct. 

If the complainant were required to prove the correct- 
ness of every part by two witnesses, that exaction would 
necessarily be made as to portions of it not denied; for the 
denial does not cover every part of it. The burde of show- 
ing the correctness of the exhibit by two witnesses, or by 
one with a corroboration, is not by the answer cast upon 
the complainant, as to any part of the instrument save the 
two particulars specified. One of these particulars is the 
date of the receipt, which is altogether immaterial ; for it 
is apparent that the instrument was executed at such a 
time as comports with the equity of the bill. So, the 
fact that the complainant’s name did not occur in the 
original, as it does in the alleged copy, is utterly immaterial 
in this controversy. The complainant’s name is only in- 
serted in the description of the judgment, and its inser- 
tion or exclusion does not affect the terms of the contract. 
If the difference exists, as stated in the answer, it produ- 
ces no repugnancy of description; and the fact that the 
judgment is described by a statement of the names of all 
the defendants in the exhibit, while the defendant says it 
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was described in the original by the names of two of the 
defendants, does not affect the equity of the case; for it 
is certain that the judgment intended to be designated is 
that described with fullness in the exhibit. 

[2.] No question of variance between the allegations 
and proof can arise. The equity of the bill may be main- 
tained upon the allegation, that the principal of the com- 
plainant and defendant placed the draft in the hands of 
the latter, to pay off the debt. So faras the equity of 
the bill is concerned, the allegation as to the copy of the 
receipt is surplusage. It is appropriate evidence to sus- 
tain the material averment above noticed; and acourt of 
equity will apply the receipt to the subject-matter intend- 
ed, notwithstanding there may have been an incomplete- 
ness in the description. Jalsa demonstratio non nocet.— Mor- 
rison v. Taylor, 21 Ala. 779; Doe v. McClosky, 1 Ala. 
736; Posey v. Decatur Bank, 12 Ala. 817; Johns v. 
Church, 12 Pick. 557. The complainant has one witness, 
who proves the handwriting of the receipt—that he made 
a copy of it, and that the exhibit is that copy. Upon the 
proof of this witness alone, the complainant’s equity was 
sustained. The witness says that he has seen the defend- 
ant write, and that the signature to the receipt is his. 
There is implied.in this an assertion that he knows the 
handwriting. 

[3.] In the absence of circumstances which would make 
the application of the rule inequitable, one surety is en- 
titled to share in the benefit of any indemnity which 
another may have received from the common principal, 
even though the indemnity may have been intended 
for the protection of the latter alone.—White v. Banks, 
21 Ala. 705; Tyus v. DeJarnette, 26 ib. 280; Steele v. 
Manning, 24 7. 285; Steele v. Brown, 18 /b. 700; Pinks- 
ton v. Taliaferro, 9 ib. 547. Upon this principle, it is 
clear that the complainant was entitled to participate in 
the indemnity placed in the hands of the defendant, un- 
less some reason to the contrary is shown by the defend- 
ant. As a reason why the complainant should not share 
in the indemnity, it is contended, that he is indebted to 
Read, the principal, in an amount exceeding the sum paid 
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by him as surety. The onus of sustaining this defense is 
upon the defendant. The declarations of Read, as to the 
amount of complainant’s indebtedness, are entitled to no 
consideration, because they are not evidence against him. 
Excluding the statement of Read from view, the evidence 
fails to convince us that the complainant, upon an adjust- 
ment of his accounts with Read, aside from his suretyship, 
is indebted to him. The testimony of the complainant 
and defendant on this point is vague, and leaves the ques- 
tion in such doubt that it is impossible to affirm with con- 
fidence on which side is the balance of account between 
the complainant and Read. We rather incline to the 
opinion, that it isin favor of the complainant. As the 
onus of proof is upon the defendant, we must treat the 
defense upon this point as unsustained. 

The defendant has sustained no injury by ordering his 
answer to be taken from the files. The answer which he 
substituted subserved every purpose useful to him and 
prejudicial to his adversary which the excluded answer 
would have done. 
~ Our decision is not based upon any illegal testimony ; 
and it is, therefore, not important that we should notice 
the defendant’s exceptions to testimony. 

The decree of the chancellor is affirmed. 


Stong, J., not sitting. 





DOWNING vs. WILSON. 
[SLANDER FOR WORDS SPOKEN IMPUTING WANT OF CHASTITY. | 


1. What words are actionable.—To say of a female, that a certain man 
“keeps her,” involves a charge of illicit sexual intercourse, when 
the words are understood in their ordinary, popular acceptation ; 
consequently, under the Code, (7 2220,) the words are, per se, ac- 


tionable. 
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Appeal from the Circuit Court of Talladega. 
Tried before the Hon. Joun Gint SHorrer. 


Tue complaint in this case was in these words: 


“Hlizabeth Wilson The plaintiff claims of the de- 

vs. }ondan twenty thousand dol- 

Matthew Downing. ) lars, as damages for falsely and 
maliciously charging plaintiff with a want of chastity, by 
speaking of and concerning her, in the presence of divers 
persons, in substance as follows: ‘I am not afraid to say 
that Jemison Ware is keeping her (meaning plaintiff) in 
adultery’; ‘I believe that Jemison Ware kept her in adul- 
tery’; ‘L believe that Jemison Ware keeps her in adultery’ ; 
‘I believe that Ware keeps her’; ‘Bud (meaning defend- 
ant’s son) and Edmund Wilkinson acknowledged that 
they gave it as their opinion that Jemison Ware was keep- 
ing the widow Wilson, (meaning plaintiff}) and I am not 
afraid to say so myself, for I believe it, and if she wants 
her character, she shall have it’;—thereby, and by each 
and all of the foregoing expressions, imputing to plaintiff 
a want of chastity, on (to-wit) the Ist August, 1856, and 
on divers other days between that time and the commence- 
ment of this suit.” 

The defendant demurred to the entire complaint, ‘and 
to each specification thereof separately ; the plaintiff waiv- 
ing a specification of the grounds of demurrer, and join- 
ing inthe demurrer.” Thecourt overruled the demurrer, 
and its judgment is here assigned as error. 


L. E. Parsons, for the appellant, cited Smith v. Gaffard, 
31 Ala. 45; Kirksey v. Fike, 29 Ala. 206; Robinson v. 
Drummond, 24 Ala. 174. 


O. M. Warxrys, contra, cited Thirman v. Matthews, 
1 Stew. 384; Hogg v. Dorrah, 2 Porter, 218; Coburn v. 
Harwood, Minor, 94; Davis v. Johnston, 2 Bailey, 579; 
Mix v. Woodward, 12 Conn. 262. 


R. W. WALKER, J.—Whatever may have been the 
old doctrine on the subject, the rule is now well estab- 
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lished, that in actions of this kind the words charged as 
slanderous are to be understood by courts and juries, as 
by the rest of society, in their plain and common accep- 
tation; in other words, according to their popular use and 
obvious import; and a forced construction is not to be 
put upon them, in order to relieve the defendant from the 
action.—Hogg v. Dorrah, 2 Porter, 218; Coburn v. Har- 
wood, Minor, 93; Hugley v. Hugley, 2 Bailey, 592. The 
words “keep” and “kept” have, undoubtedly, several mean- 
ings; their precise signification in any given case depend- 
ing on the context of which they form a part, or the cir- 
cumstances under which they are used. But when it is 
said in reference to a female, that a certain man “keeps 
her,” the ordinary and popular interpretation of the ex- 
pression is, that the relation between the parties is one 
which involves illicit intercourse. This has been the popu- 
jar sense of the word, when thus used, at least as far back 
as the last century. In Lord Mansfield’s youthful days, 
one of the Reverend Bench of Bishops having charitably 
established an alms-house, at his own expense, for twenty- 
five poor women, Mr. Murray was applied to for an in- 
scription, to be placed over the portal of the house; upon 
which he took up his pencil, and immediately wrote the 
following: “Under this roof, the Lord Bishop of ——— 
keeps no less than twenty-five women.” We are not in- 
formed that the inscription proved acceptable. If it had 
been adopted, and carved in enduring marble over the 
portal, there is but little doubt that the reputation of the 
reverend prelate for pure morals would have suftered in 
the estimation of posterity.—See Carslake v. Mapledoram, 
2 Term R. 472. <As the words objected to involved a 
charge of a want of chastity, they were, under the Code, 
(§ 2220,) actionable per se. 


Judgment affirmed. 
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TRAVIS vs. FRIERSON. 


[ BILL IN EQUITY TO CORRECT ERRORS IN SETTLEMENT OF GUARDIANSHIP. | 


1. Averments of bill.—In a bill to correct errors of law and fact in the 
final settlement of a guardian’s accounts before the probate court, 
(Code, 22 2041, 1915-16,) an averment “that said account was stated 
and filed to suit the embarrassed state of said guardian,” without 
a specification of the particular errors complained of, is not suffi- 
ciently precise and definite. 


ApprEAL from the Chancery Court at Tuskaloosa. 
Heard before the Hon. Jamus B. Cuark. 


Tue bill in this case was filed by the appellant, for 
the purpose of correcting alleged errors of law and of 
fact in the final settlement of the accounts of his late 
guardian, Gideon B. Frierson, before the probate court. 
It alleged, that the said guardian had removed from the 
State since the settlement was made; and Robert P. Fri- 
erson, as the sole surviving surety on the guardian’s bond, 
was the only defendant. The chancellor sustained a de- 
murrer to the bill, for want of equity, on account of the 
indefiniteness of its allegations; and his decree is now 
assigned as error. 


Ww. P. Wess, for appellant. 
E. W. Peck, contra. 


STONE, J.—We have looked carefully into the aver- 
ments of this bill, and concur with the chancellor, that 
it does not present a case for equitable relief. It should 
specify the errors complained of, and not leave them to 
be gathered inferentially from the vague charge, “that 
said account was stated and filed to suit the embarrassed 
state of said guardian.” More precision is required in 
chancery pleadings, than is found in this bill.—Langdon 
y. Roane, 6 Ala. 518; Cowan v. Jones, 27 ib. 317; Mays 
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v. Steele, in manuscript. See, also, Cunningham v. Pool, 
9 Ala. 615; Stewart v. Williams, 33 ib. 492; Mock v. Steele, 
84 ib. 198. 

Our attention was for a time attracted to the fact, 
that in the record from the orphans’ court, attached to 
the bill, the order of publication directs notice to be set 
up at the court-house door, and does not add, ‘‘at three 
other public places.” Looking into the bill, we find no 
averment which brings this question up; but, on the con- 
trary, the bill avers, that ‘on or about the 18th day of 
November, 1853, the said Gideon B. Frierson made a final 
settlement of his guardianship.” We must, then, deal 
with this case, as if the final settlement had, in form, con- 
formed to the law. We will not, then, inquire whether 
the failure, if such was the case, to post notice at three 
other public places in the county, will furnish ground to 
invalidate the settlement. No such point is raised by the 
pleadings, and we will not discuss it.—Code, §§ 1805, 2039. 


Decree of the chancellor atirmed. 





HOWARD vs. COLEMAN. 


| ACTION BY OWNER, AGAINST HIRER OF SLAVE, FOR NEGLIGENCE. ] 


1. Indefinite objection to deposition.—A motion to suppress a deposition, 
“because the witness did not answer material portions of the 3d, 
4th, and 5th cross-interrogatories’’, is too general and indefinite. 

Relevancy of evidence rebutting negligence in treatment of hired slave. 
In an action by the owner, against the hirer of a slave, to recover 
damages for the defendant’s negligence and want of care in fail- 
ing to furnish proper medical attendance to the slave while sick ; 
it having been proved that, by the terms of the contract of hiring, 
plaintiff’s agent, by whom the contract was made, assumed to pay 
for necessary medical services during the term, and had authority 
to make such contract,—evidence showing that the defendant in- 
formed the agent of the slave’s sickness, and requested him to call 
in a physician, and that the agent refused to do so, and declared 
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himself satisfied with the defendant’s personal attendance on the 
slave, is relevant and admissible for the defendant. 

[2.] Proof of agency.—It having been proved that the husband was 
absent from the place of his residence during the greater part of 
the time while a hired slave was sick at his house, and, when not 
absent from the place, was at home only at night; and that his 
wife had the management and nursing of the slave throughout his 
sickness,—this is suflicient proof of the wife’s authority to act as 
avent of the husband, in reference to the slave, to authorize her to 
send a message to the owner, informing him of the slave’s sickness, 
and requesting him, in accordance with the terms of the contract 
of hiring, to call in a physician. 

3. Relevancy of evidence rebutling negligence in treatment of hired slave. 
In such action, the plaintiff having proved that the slave died of 
an infectious disease, contracted at the defendant’s house during 
the term; and having introduced evidence tending to show that 
the defendant was unnecessarily absent from home during the 
slave’s sickness, and neglected to give him proper care and atten- 
tion while sick,—it is competent for the defendant to prove, in 
rebuttal, that the business in which he was engaged required his 
absence from home; that the nature of his business was known to 
the plaintiff when the contract of hiring was made, and that he 
contracted the disease of which the slave died while thus absent 
from home on business. 

[3.] What és revisable—In civil causes, the appellate court will not 
notice any assignment of error which is not insisted on in the ar- 
gument of the appellant’s counsel. 

4. Proof of agency—if a mother makes a contract, in the presence 
of her unmarried daughter, and without objection on her part, for 
the hiring of a slave belonging to the daughter, this is sufficient, if 
unexplained by other evidence, to raise a legal presumption of the 
mother’s authority to make the contract as agent of her daughter. 


AppraL from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Cook. 


Tus action was brought by Miss Mary E. Howard, 
against Allen W. Coleman, to recover damages for the 
loss of a slave, named George, who was hired by plaintiff 
to defendant, for and during the year 1857, and who died 
of small-pox while in the defendant’s possession during 
the term. The complaint contained two counts; the 
first alleging, that the defendant carelessly and negli- 
gently exposed the slave to small-pox, whereby he con- 
tracted the disease, from which he died; and the second, 
that he failed and neglected to provide proper and neces- 
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sary medical aid and attendance for the slave while sick. 
The material facts of the case, as disclosed by the evi- 
dence adduced on the trial, (all of which is set out in the 
bill of exceptions,) are these: The contract for the hire 
of the slave was made between the defendant and Mrs. 
Martha E. Howard, who was the plaintiff’s mother; the 
plaintiff herself, to whom the slave belonged, being pres- 
ent at the time, but saying nothing. By the terms of 
the contract, the defendant agreed to pay one hundred 
dollars for the hire of the slave; ‘and Mrs. Howard 
agreed to pay the doctors’ bills, if the slave was sick, du- 
ring the year.” Mrs. ILoward and her daughter resided 
in the village of Richmond in said county, where the de- 
fendant had a store, though his residence was four miles 
distant in the country. In the spring of 1857, while in 
the northern cities buying goods, the defendant contracted 
the small-pox; but the disease did not manifest itself 
until after his return home. Before he recovered, his 
wite and two of his servants were also taken sick with 
the same disease; and it was afterwards communicated 
to the slave George, who, after two weeks illness, died. 
The plaintiff introduced evidence showing that the de- 
fendant failed to call in a physician to the slave, and 
other evidence tending to show that he was unnecessarily 
absent from home during the slave’s sickness, and neg- 
lected to furnish him with proper medicines, nursing, &c.; 
while the defendant offered evidence conducing to prove 
that the slave received the same care and attention with 
the members of his own faniily. 

Before entering on the trial, the plaintiff moved to 
suppress the deposition of J. E. Todd, (which had been 
taken by the defendant,) “on the ground that said wit- 
ness did not answer material portions of the 3d, 4th, and 
5th cross-interrogatories.”” This witness was the father 
of the defendant’s wife, and testified to the condition of 
the defendant’s family during the prevalence of the small- 
pox, the alarm occasioned by it in the neighborhood, the 
difficulty of procuring a physician, the precautions adopted 
to prevent the disease from spreading, the manner in 
which the sick persons at the defendant’s were nursed 
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and attended, &c.; and his answer to the 4th interroga- 
tory was in these words: ‘As soon as it was ascertained 
that George had the small-pox, Mrs. Coleman (defend- 
ant’s wife) sent for me, and requested me to go and see 
Mrs. Howard, and ask if she would not have a physician 
sent to visit George. When TI delivered the message to 
Mrs. Howard, she told me that, as Mrs. Coleman had 
treated Mr. Coleman and his slaves who had the disease, 
she was fully satisfied and willing for her to continue to 
treat and manage George’s case, as she had her own, all 
of whom had recovered; that she did not wish to have a 
physician sent for, and that she would be satisfied for 
George to be under Mrs. Coleman’s treatment.” The 
plaintiff objected to this answer, and moved the court to 
suppress it, ‘on the ground that it was illegal and irrele- 
vant, and because there was no proof that the said message 
from Mrs. Coleman was sent by the defendant’s authority, 
command, or consent.” The court overruled each of these 
motions, and the plaintiff excepted. 

The plaintiff read in evidence the deposition of her 
mother, Mrs. Martha E. Howard, who testified to the 
terms of the contract of hiring, and to several cireum- 
stances tending to show negligence and carelessness on 
the part of the defendant in the treatment of the slave 
while sick; and the defendant read in evidence the depo- 
sition of his daughter, Miss Martha C. Coleman, whose 
testimony tended to show that the slave received all need- 
ful care and attention. Several exceptions were reserved 
by the plaintiff to the rulings of the court on the admis- 
sibility of different portions of these depositions, which, 
however, require no particular notice. “The defendant 
asked a witness, how long he (defendant) had been mer- 
chandizing in Richmond? whether he went east to pur- 
chase goods? and how long he had been making such 
trips? The plaintiff objected to this question, as illegal 
and irrelevant; but the court overruled the objection, 
and allowed the witness to answer; and the witness said, 
that he had been merchandizing there for some two years; 
to which the plaintiff excepted.” 
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“This being all the evidence, the plaintiff asked the 
court, in writing, to charge the jury as follows: 

“¢¢1, Upon the hiring of a slave, if there is an agree- 
ment for the hirer (?) to pay the doctors’ bills, and this is 
the only stipulation, except the agreement for hiring, the 
law devolves the duty on the person hiring the slave, if 
he gets sick, and needs a physician, to call one in; and 
if he fails to do so, and thereby the slave is lost, the per- 
son hiring is responsible.’ 

“« «2, The agreement to pay the doctors’ bills, if there 
was no other special term of the contract, excludes any 
other; and if there was any such agreement, and there 
was a hiring of the slave by the defendant, then the law 
devolved upon him the duty, if the slave got sick, to give 
him such attention as a man of reasonable care and pru- 
dence would give to his property; and if the defendant 
failed to give such attention, and loss ensued, he is respon- 
sible’. 

«¢3, If the negro was sick, and refused to take medi- 
cine, it was not the duty of the plaintiff, or her mother, 
to send some one to make him take the medicine, but it 
was the defendant’s duty to exercise his authority to make 
him take medicine; and if he did not do so, and a man 
of reasonable care and prudence would have done so, and 
loss resulted from it, then plaintiff is entitled to recover.’ 

“«¢4, Upon a contract by the hirer (?) of a slave to pay 
for doctors’ bills, the hirer is bound, and has a right, to 
send for a physician when the slave is sick; and if the 
hirer fails to send a physician, and loss results froin it by 
the death of the slave, the hirer is liable for the loss’. ” 

The court gave each of these charges, but with the fol- 
lowing qualification: ‘If the jury believe from the evi- 
dence that the defendant hired the slave from Mrs. How- 
ard, in the presence of the plaintiff, and without objection 
from the plaintiff, and it was then agreed that Mrs. How- 
ard should pay the doctors’ bills for the slave; and if Mrs. 
Howard was in due time notified of the sickness of the 
slave, and was asked to procure medical aid for him, and 
declined to do so, and requested that the slave should be 
left under the care and prescription of the defendant’s 
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wife; and if the slave was so left under the care and pre- 
scription of the defendant’s wife, and the defendant and 
his wife rendered due care and attention to the slave during 
his sickness,—then the defendant is not liable in damages 
to the plaintiff for the loss of the slave’; to which quali- 
fication the plaintiff excepted. 

All the rulings of the court to which exceptions were 
reserved, are now assigned as error. 


AweEx. & Jno. Wurtz, for appellant. 
Byrp & Mor@an, contra, 


R. W. WALKER, J.—1. The court did not err in over- 
ruling the plaintiff’s motion to suppress the deposition 
of J. E. Todd. The ground assigned for the motion was, 
that the witness “did not answer material portions of the 
3d, 4th, and 5th cross-interrogatories.” The objection 
was too general. The plaintiff should have specified what 
portions of the cross-interrogatories referred to the wit- 
ness had failed to answer. 

2. On comparing the objections made by the plaintiff 
to certain portions of the testimony of the witness Todd 
with the deposition of the witness as set out in the record, 
it is obvious that, either in transcribing the bill of excep- 
tions, or in the bill of exceptions itself, the objections 
have by mistake been applied to the answers to the 3d, 
instead of the 4th interrogatory. Accordingly, we shall 
consider the objections as referring to the answers to the 
4th interrogatory. The evidence conduced to show, that 
Mrs. Howard was the agent of her daughter to hire the 
slave, and was authorized to control the medical attend- 
ance which might be needed by the slave while in the de- 
fendant’s possession. On the supposition that Mrs. How- 
ard was such agent, and had such authority, evidence 
showing that the defendant had sent her a message, in- 
forming her of the sickness of the slave, and requesting 
her to send a physician, and of her response to such mes- 
sage, would have been competent testimony forthe defend- 
ant. The message detailed by the witness was, however, 
sent by Mrs. Coleman, not by her husband; nor was he 
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present at the time. But it appears that the evidence 
which the plaintiff had offered tended to show that the 
defendant was absent from home during a considerable 
portion of the time of George’s sickness; that when not 
absent, he was at home only at night; and that Mrs. Cole- 
man had the management and nursing of George through- 
out his sickness. These facts certainly tended to estab- 
lish that Mrs. Coleman was so far authorized to act for 
her husband in reference to the slave, as to send to Mrs. 
Howard the message alluded to.—See 1 Parsens Contr. 
287-8, note (b.) We think, therefore, that there was no 
error in refusing to exclude from the jury the evidence in 
relation to that message, and the answer thereto which 
was sent by Mrs. Howard. 

8. The obvious purpose of some of the testimony in- 
troduced by the plaintiff, was to show that the defendant 
was unnecessarily absent from home, and neglected the 
slave during his sickness. To rebut this evidence, it was 
competent for the defendant to prove that he was engaged 
in business which required him to be thusabsent. In this 
view, the question put to one of the witnesses, as to de- 
fendant’s being engaged in merchandising in Richmond, 
might, perhaps, be considered as at least not plainly 
irrelevant. Moreover, there was no error in permitting 
the defendant to prove the circumstances under which 
the small-pox had been introduced into his family. Such 
evidence might be important, for the purpose of rebutting 
the idea that the slave had contracted the disease through 
any fault or neglect on the part of the defendant. With 
the view of explaining how it was that he had brought 
the disease into his family, and in connection with the 
fact that he contracted it while on a visit to New York, it 
was not improper for thé defendant to show that he had 
been for some time engaged in business which frequently 
rendered it necessary for him to make such trips to the 
northern cities. The force of such testimony would be 
strengthened by showing that the defendant’s habit in this 
particular was known to Mrs. Howard when she hired 
him the negro; and the jury might, perhaps, infer such 
knowledge from the fact that the defendant was merchan- 
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dising in the vi/lage in which Mrs. Howard and her daugh- 
ter resided. 

Other exceptions were taken to the rulings of the 
circuit court, in relation to the evidence; but they are not 
insisted on in the argument of the counsel for the appel- 
lant, and, according to the well settled practice of this 
court, we do not notice them. 

4, The court gave the charge which was asked by the 
plaintiff, but added a qualification, which was obviously 
based on the idea, that if the defendant hired the negro 
from Mrs. Howard, in the presence of, and without objec- 
tion from her daughter; and it was agreed, as part of 
the contract, that Mrs. Howard should pay the doctors’ 
bills for the slave, this was, if unexplained by other facts, 
sufficient to bind the daughter to the contract thus made, 
and to create the presumption that Mrs. Howard was au- 
thorized to contro] the medical attendance which might 
be needed by the slave during the term of hiring. We 
think that would be the legal effect of the facts supposed 
in the charge of the court. The charge must be con- 
strued in connection with the evidence; and it does not 
appear that there was any evidence to rebut or explain 
the legal presumption which, as we have just declared, 
arises from the facts referred to. This being the case, we 
see no legal objection to the charge which the court gave. 

Judgment affirmed. 





WALTHALL vs. GOREE. 


[EJECTMENT BY WIFE’S HEIR, AGAINST HUSBAND’S ADMINISTRATOR. ] 


1. Devise to husband and wife.—At common law, under a devise to hus- 
band and wife during coverture, the entire estate vested in both of 
them as one person, and, on the death of either, continued in the 
survivor; but, under the statutes of this State creating and regu- 
lating the separate estates of married women, (Code, 32 1981-97,) 
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such a devise creates the same estate in the parties as if it had 
been made before coverture; on the death of the wife intestate, 
her undivided moiety descends to her heirs-at-law, subject to the 
statutory rights of her surviving husband during his life; and on 
the subsequent death of the husband, the wife’s heirs become en- 
titled to the possession of her undivided moiety. 


APPEAL from the Circuit Court of Greene. 
Tried before the Hon. A. A. CoLEMAN. 


Tuts action was brought by Caroline N. Goree, an in- 
fant suing by her next friend, against Leonidas N. Wal- 
thall, to recover the possession of a certain tract of land, 
which was particularly described in the complaint. The 
plaintiff was the sole child and heir-at-law of Mrs. Caro- 
line M. Goree, deceased, who, at the time of her death, 
was the wife of Robert T. Goree; while the defendant 
held the possession of the land as the administrator of 
said Robert T. Goree. Mrs. Goree was the daughter of 
dohn Nelson, who died on the 6th March, 1855, and whose 
last will and testament contained a devise of the land 
here in controversy, in these words: ‘I will and devise to 
my daughter Caroline and her husband, Robert T. Goree, 
all that certain body of land,” &c., describing it. This 
will was properly attested to pass real estate, and was duly 
admitted to probate. Mr. and Mrs. Goree were married 
on the 10th November, 1852. Mrs. Goree died, intestate, 
on the 81st October, 1856; and Mr. Goree died, also in- 
testate, in January, 1858. The cause was tried on an 
agreed statement of facts, with the understanding that 
the decision of the court should be embodied in the form 
of a charge to the jury, with leave to either party to re- 
serve a bill of exceptions, and to take an appeal. “Upon 
the foregoing facts, the parties submitted to the court the 
following questions: whether, on the death of Mrs. Caroline 
M. Goree, the entire estate in the lands in dispute survived 
and belonged to said Robert T. Goree solely, in fee; or 
whether the same, or any part thereof, descended to the 
plaintiff, as heir-at-law of said Caroline M. Goree, either 
at the time of her death, or at the death of the said Rob- 

47 
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ert T.Goree. Thecourtthereupon charged the jury, that 
said Caroline M. and Robert T. Goree were each seized 
of a moiety in said lands; that on the death of the said 
Caroline M., the entire estate in said lands did not survive 
and belong solely to said Robert T. Goree in fee, but only 
one-half thereof, while the other half descended to the 
plaintiff, as heir-at-law of said Caroline M.; and that the 
plaintiff is entitled to recover one-half of said lands.” 
The charge of the court is assigned as error. 


Brooks & Garrott, for appellant.—At common law, 
under a devise or deed to husband and wife jointly, during 
coverture, they did not take separate estates, and were 
not seized by moieties ; but each was seized of the entirety, 
and the survivor took the entire esfate.— Cruise on 
Real Property, vol. 1, pp. 863-65; 2 Bla. Com. 144; 
2 Kent’s Com. 132; 1 Co. Litt. § 285; 2 Jarman on Wills, 
114; Morley v. Whiteman, 2 Dev. & Bat. 537; Needham 
v. Ransom, 5 Ired. 426; Den v. Hardenburgh, 5 Hals. 42; 
Jackson v. Stevens, 16 Johns. 110; Jackson v. McCon- 
nell, 19 Wend. 175; Harding v. Springer, 2 Shep. (Me.) 
407; Brownson v. Hull, 16 Vermont, 309; Fairchild v. 
Chastelleaur, 1 Penn. St. R. 176; Stuckey v. Keefe’s Ex- 
ecutor, 26 ib. 3897; Taul v. Campbell, 7 Yerger, 319; 
Ames v. Norman, 4 Sneed, 684; Gibson v. Zimmerman, 
12 Miss. 885; Shaw v. Hearsey, 5 Mass. 581; Rogers v. 
Grider, 1 Dana, 242; Thornton v. Thornton, 3 Randolph, 
179. But this principle was not founded on the incapac- 
ity of the wife to take by moieties with her husband. It 
depended on the words of the conveyance, and was con- 
fined to cases in which, if the grantees had not been hus- 
band and wife, the instrament would have created a joint 
tenancy between them.—Attorney-General v. Bacchus, 
9 Price, 80; S. C., 11 Price, 547; Paine v. Wagner, 
12 Sim. 157; 1 Ver. 233; 3 Y. & J. 581; 4 Dane’s Abr. 
770; Prestonfon Est., vol. 1, p. 182; 4 Kent’s Com. 402. 

Section 1312 of the Code, abolishing the right of survi- 
vorship between joint tenants, has no application to the case. 
Husband and wife, under a conveyance to them jointly 
during coverture, are not joint tenants, though sometimes 
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inaccurately so called. Joint tenants are seized, in tech- 
nical language, per my et per tout ; husband and wife, per 
tout only. Joint tenants may have a severance, or parti- 
tion; but husband and wife cannot.—2 Bla. Com. 354; 
3 Coke, 5; 9%b. 140; 2 Vernon, 120; Roper on H. and W. 
51; Prec. Ch. 1. 

The provisions of the Code, relating to the separate 
estates of married women, do not affect the construction 
of this devise. The object of these provisions was to ex- 
clude the husband and his creditors from all right to 
property to which the wife might become entitled during 
coverture, where the husband, jure uzxoris, by the opera- 
tion of the common law, would become interested in, or 
entitled to it; and all such property is declared to be the 
separate estate of the wife, and not to be liable for the 
payment of the husband’s debts. If a separate estate is 
created in the wife by will or deed, the statute has no ap- 
plication, as this court has frequently decided; nor does 
it apply in any case, where its application would at all 
conflict with any of the provisions of the will or deed. 
Wherever the statute applies, all the statutory iacidents 
attach to the property; and where any of these incidents 
conflict with the provisions of the deed or will, thestatute 
does not apply. The statute cannot have the effect of 
enlarging the wife’s estate, or changing its character. If 
an estate for life is granted or devised to her, the statute 
cannot enlarge it into an estate in fee. If a conditional 
estate is granted or devised to her, the statute cannot 
make it absolute and unqualified. How, then, under a 
devise which, independent of the statute, would create in 
the wife an estate for life, subject to be enlarged into an 
absolute estate in fee simple in the event of her surviving 
her husband, can the statute convert her interest into an 
absolute and unconditional estate in fee simple in one- 
half of the land? The interest which the husband takes 
under the devise, is derived from the will—from the act 
of the testator—and cannot be affected by the statute. 
He takes nothing as trustee of his wife, nor would a decree 
of divorce, in favor of the wife, deprive him of the right 
to receive the rents and profits of the entire property. 











732 ALABAMA. 
Walthall v. Goree. 


— 








In Tennessee, a statute similar to ours has been held 
not to apply to devises to husband and wife jointly. 
Ames v. Norman, 4 Sneed, 682. 


J. D. Wess, contra.—At common law, under the de- 
vise in this case, husband and wife would take as one per- 
son, with right of survivorship as an incident.—1 Chitty’s 
Blackstone, book 2, p. 147; 2 Kent’s Com. 1382; 19 Wen- 
dell, 175; U. 8. Digest, vol. 14 p. 345, §79; Hill on 
Trusts, 606, 630, 641. In Alabama, the right of survivor- 
ship is abolished by section 1312 of the Code. —2 Ohio, 305; 
13 Ohio, 68; 11 Conn. 837. Independently of that stat- 
ute, the other provisions of our system, in reference to 
the separate estates of married women, entirely abolish 
the rule of the common law above cited. These statutes 
are equally applicable to all property acquired by the wife 
during coverture, whether by descent, gift, or devise; in 
severalty, or jointly with another; in fee simple, or for 
life. By virtue of these statutes, the interest of the wife 
under the devise, whatever it may have been, became a 
part of her separate estate, and, on her death intestate, 
descended to her heirs-at-law. 


R. W. WALKER, J.—According to the common law, 
a conveyance to husband and wife stands upon a footing, 
and has an effect, entirely different from a conveyance in 
the same words to. any other two individuals. Under a 
conveyance to husband and wife during the coverture, 
they take neither as joint tenants, nor as tenants in com- 
mon, but their interest is denominated a tenancy by en- 
tireties. They do not take by moieties—the whole estate 
vests in both of them as one person; each is seized of the 
entirety, per toul, not per my; and on the death of either, 
the entire estate continues in the survivor.—1 Cruise’s 
Real Prop. 363-5, §§ 44-5-6-7, &.; 2 Coke’s Litt. (But- 
ler & Hargrave’s ed.) 187,(6); Jackson v. Stevens, 16 Johns. 
110; Jackson v. McConnell, 19 Wend. 179; Thornton v. 
Thornton, 3 Rand. 179; Stuckey v. Keefe, 26 Penn. St. 
R. 897; Rogers v. Henderson, 5 Johns. Ch. 437; Sutliff 
v. Forgey, 1 Cow. 95; Pollard v. Merrill, 15 Ala. 174; 
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2 Kent, 132; 4 ib. 362; Williams on Real Prop. 208, and 
other anthorities on brief of appellee. 

A conveyance or devise to husband and wife, during 
coverture, must have the same effect with us as at com- 
mon law, unless we have by legislation abolished the 
principle or reason of the common law, on which the rule 
above stated is founded. 

The reason why, under a conveyance to husband and 
wife, they did not take either as joint tenants or tenants 
in common, is, that they were, according to the princi- 
ples of the common law, incapable of so taking. ‘The 
rule adverted to was not merely a rule fixing the con- 
struction of certain words. in a deed or devise, when ap- 
plied to husband and wife; for the result was the same, 
although the instrument expressly declared that the devi- 
sees or grantees should take as joint tenants, or tenants 
ia common. The foundation of the rule is to be sought 
for in the rights and incapacities which, according to the 





common law, result from the matrimonial union. WUuder 
that system of jurisprudence, the husband and wife, 
though two natural persons, are but one person in law. 
Bracton says: “Vir et uxor sunt quasi unica persona, quia 
caro una, et sanguis unus.” The husband is quaiutly de- 
scribed as *‘ the head of the wife,’—the legal existence of 
the latter being as it were merged in that of the former. 
Being but one person, there can be no moieties between 
them; and they cannot, during the coverture, and ander 
a conyeyance to both, take separate estates in the saine 
property. It isan obvious result of this unity of per- 
sons, that a conveyance to husband and wife is considered 
as a conveyance to a single person, under which they take 
but one estate, as a corporation ; and the estate continues 
in the survivor, the same as if one of the corporators were 
to die. Because there can be no moieties between thein, 
it is impossible for them to take, either as joint tenants, 
or as tenants in common; one characteristic of both these 
tenancies being, that the parties are seized by moicties. 
The distinction is, that joint tenants are seized per ‘ny et 
per tout, while tenants in common are seized per 11//, but 
not per tout. 
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The authorities fully sustain this statement of the rea- 
sons on which the common-law rule, prescribing the effect 
of a conveyance to husband and wife, is founded. Little- 
ton, after stating the rule, says, that “the cause is, for 
that the husband and wife are one person in law.’’—2 Co. 
Litt. 187, (a). Blackstone says, that “husband and wife 
being considered as one person, they cannot take the 
estate by moieties, but both are seized of the entirety.” 
2 Blacks. Comm. 182. Chancellor Kent says: “ They are 
not properly joint tenants, nor tenants in common; for 
they are but one person in law, and cannot take by moie- 
ties.” ‘This species of tenancy arises from the unity of 
husband and wife.”—2 Kent, 182. So with the adjudged 
cases: they all proceed, not on any supposed intention of 
the parties to the conveyance, but on the sole ground of the 
incapacity of husband and wife, who are regarded as one 
person in law, to take ‘during coverture separate estates 
in property which is conveyed to both of them.”—Green 
v. King, 2 Black. R. 1211; Jackson v. Stevens, 16 Johns. 
115; Ames vy. Norman, 4 Sneed, 692; Barber v. Harris 
15 Wend. 617; Stuckey v. Keefe, 26 Penn. St. R. 397; 
Rogers v. Henderson, 5 Johns. Ch. 487; Pollard v. Mer- 
rill, 15 Ala. 174; 4 Kent, 362; 1 Greenl. Cr. 363, §§ 44-5; 
1 Thomas’ Coke, note on p. 741; Bell on Property of H. 
& W. 396; Bredon’s case, | Coke’s R. 193, note to Thom- 
as & Fraser’s edit. Iu accordance with this view it has 
been held, and upon reasoning entirely conclusive, that 
husband and wife cannot, by any words in a grant to them 
during coverture, be made either joint tenants, or tenants 
in common.—Stuckey v. Keefe, 26 Penn. State R. 397; 
Johnston v. Hart, 6 W. & 8S. 819; Dias & Burn v. Glover, 
1 Hoff. Ch. R. 71. 

This exposition of the reasons on which the rule is 
founded, derives confirmation from another well settled 
principle of the common law—namely, that where an 
estate is conveyed to a man and a woman, who after the 
conveyance intermarry, as they originally took by moie- 
ties, so they will continue to hold by moieties after mar- 
riage.—Coke’s Litt. 187, (6); 1 Greenl. Cr. 365, § 50; 
Stuckey v. Keefe, 26 Penn. St. 403; Ames v. Norman, 
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-4 Sneed, 696; 4 Kent, 363. The reason of the distinction, 

between the effect of a conveyance to husband and wife 
before marriage, and one after, is found in the fact, that 
in the former case, the grantees are two legal persons, 
and as such capable of taking separate estates in the same 
property; whereas, in the latter case, the grantees together 
constitute a single person, and the estate is, therefore, 
eouveyed and taken as an entirety, and not by moieties. 
Authorities supra. 

It thus appears, that a grant to husband and wife would 
create a joint estate, but for the common-law principle, 
that by the coverture the legal existence of the wife is so 
completely incorporated into that of her husband, that 
she forms with him but one person, and is placed under 
an absolute incapacity to take by moieties with him, or 
to receive interests separate from his, in an estate con- 
veyed to them during coverture. 

“Article 3, chapter 1, title 5, part 2 of the Code, relates 
expressly to separate estates of married women.—Code, 
p. 380. The seventeen sections which compose that arti- 
cle, embody the principles of a new policy in reference to 
married women, which was unknown to the common law.” 
Smith v. Smith, 30 Ala. 643. One of the principles em- 
bodied in the provisions of the Code here referred to is, 
that the distinct existence of the wife as a legal person is 
so far recognized as to enable her to take an estate sepa- 
rate from the husband.—Code, §§ 1982-3, &e. By this 
legislation, the one legal person of the common law has 
been resolved into two distinct persons, so far at least as 
the capacity of taking separate estates is concerned. Since 
the Code, therefore, a devise to husband and wife is not a 
grant toa single person, but to two persons, each of whom 
is capable of taking a separate estate. Both of the 
grantees being capable of taking separately, it is impos- 
sible that they should take by entireties, as if they con- 
stituted a single person. Of necessity, they take by moie- 
ties. Being thus invested with the capacity of taking by 
moieties, the reason on which the rule of the common law 
was founded has ceased to exist; and a devise to husband 
and wife must stand upon the same footing, and create 
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the same estate, as if it had been made before coverture, 
to parties who afterwards intermarried.—4 Kent, 363. 

Mr. Goree did not become entitled, as surviving joint 
tenant, to the whole estate; for, by our statute, the jus 
accrescendi in joint tenancies is abolished, and the inter- 
est of a joint tenant, dying before severance, descends and 
vests as if it had been severed and ascertained.—Code,§1312. 

In fact, although, since the Code, when land is granted 
to husband and wife, they take by moieties; yet they do 
not hold to each other, in all respects, the relation either 
of joint tenants, or tenants in common. For, although 
the Code has so far invested the wife with the rights of a 
legal ferson, as to enable her to take by moieties with 
her husband, it has by no means abrogated all, or even 
most, of the common-law disabilities of coverture. Hus- 
band and wife are still incapable of suing, or of contract- 
ing with each other; and though the wife may take a 
separate estate, she cannot convey it, without her hus- 
band’s concurrence. It is obvious, therefore, that the 
ordinary incidents of joint tenancy and tenancy in com- 
mon cannot attach to an estate held by husband and wife. 
They cannot release to each other, nor make partition by 
contract, nor compel it by writ of partition. The wife 
cannot convey her share without her husband’s concur- 
rence, nor can conimon-law actions of partition, or waste, 
or account, or ejectment, be maintained by one against 
the other. They do, however, take and are seized by 
moieties, and the wife’s moiety is her separate estate 
under the Code. 

Our conclusion is, that under this devise in the will of 
her father, Mrs. Goree took an undivided moiety in the 
land, as her separate estate under the Code; that the same 
vested in her husband as her trustee; that on her dying 
intestate, leaving a husband living, her estate in the land 
descended to her daughter, as her sole heir, subject to the 
statutory right of Mr. Goree, as husband, to have the 
use of the property during his life; and that at his death, 
the daughter became entitled to the possession.—Code, 
$$ 1982-3, 1990. 

Judgment aflirmed. 
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ACCOUNT. 

1. Bill of particulars ; sufficiency of, and admissibility of evidence 
under.—In an action on an account for work and labor done, 
plaintiff’s bill of particulars (Code, 32233) containing an item 
for ‘‘ work done on granary;” and the evidence showing that 
the granary had a shed on each side, one of which contained 
a threshing-machine, ‘“‘the machinery consisting of a shaft and 
cog-wheels to move it, which were made fast to the building, 
like the running-gear of a gin,” and which were put up by 
plaintiff at the same time with the granary,—/eld, that under the 
liberal rules which govern the construction of bills of particu- 
lars, and in the absence of a special showing that the evidence 
operated a surprise, there was no error in the admission of 
evidence showing the work performed by plaintiff in putting 
up said machinery, and the value thereof.--Robinson’s Adm’rs 
Fa AM atacand sds sivsdcvereewnicnaksstuaisoenaneReabinniie haan 

. Presumption as to settlement of accounts on execution of note.—On 
settlement of accounts between a debtor and his creditor, a 
note being given for the ascertained balance, an order, pre- 
viously given by thecreditor toa third person, if then accepted 
or paid, is presumed to have entered into the settlement.—Ala. 
& Miss. Rivers Railroad Co. v. Sanford & Reid.............-05068 


bo 


ACTION. 


1. When action lies for money had and received.—If the defendant 
has wrongfully sold the plaintiff’s property, and received for 
it money, or something else as money, the plaintiff may waive 
the tort, and maintain assumpsit for the money ; but this prin- 
ciple does notapply where the defendant has simply exchanged 
the property, and has not sold or otherwise disposed of the 
property obtained in exchange.—Fuller v. Duren................+ 


‘ 
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ACTION—contTINvED. 
2. Same.—If a corporation lends money, without authority under 
its charter, and takes a promissory note to secure the repay- 
ment, it cannot recover under the common money counts. 
Grand Lodge of Ala. v. Waddill........... eeaRePaanibsabetannpnesio 313 
3, Same.—When a debtor transfers and endorses to his creditor, 
as collateral security, a note on a third person, and afterwards 
pays his original debt in full, he may maintain an action at law 
against the creditor, to recover money collected on the trans- 
ferred note before the payment of the original debt.—Over- 
i te I siciicctasiniisediarevnessacins oo sadessenss . 666 
4. When action lies between joint tenants. —Where there has been no 
actual ouster, one joint tenant of land cannot maintain an 
action of trespass against his co-tenant.—Bishop v. Blair......... 80 
5. When civil action lies against magistrate.—If a municipal magis- 
trate erroneously determines, on the evidence adduced before 
him in a particular case, that a slave is a free person of color, 
and therefore inflicts on him the punishment ordained exclu- ' 
sively for free persons of color, he is not liable to a civil action 
at the suit of the slave’s master ; secus, if, after correctly deter- 
mining the status of the slave, he inflicts on him the punish- 
ment provided exclusively for free persons of color.—Withers 
v. Coyles...... baiting: ine pinche nei hdinik ns tinncamiebiecivletnpie ae Melbaiewak 320 
6. When action lies against county.—Under the provisions of the 
Code, (21203,) an action lies against a county, to recover dama- 
ges sustained from the fall of a bridge after the expiration of 
the period covered by the builder’s guaranty, although no toll 
was charged at the bridge.—Barbour County v. Brunson........ . 362 
7. Same.—Under the provisions of the Code, (@3763, 775, 2141,) 
an action does not lie against a county, on a claim which has 
been allowed by the commissioners’ court.—Marshall County 
v. Jackson County........200 Sinaia mobi oe eons oEraccopncohembasreseacsose sce . 613 
8. When action lies to recover money lost on horse-race.—An action 
lies for the use of the wife, to recover money bet and lost by 
her husband on a horse-race, (Code, 31563,) notwithstanding 
the fact that her husband’s interest in the wager was purposely 
concealed from the defendant, because of his known unwill- 
ingness to make a bet with the husband, or on a race in which 
the latter was interested.— Davis v. Orme........ceeeeseereeeeceee O40 


ADVERSE POSSESSION. 


1, By purchaser, under color of title.—If a purchaser enters into the 
possession of land under a vendor’s bond, conditioned to make 
titles when the purchase-money is paid, he cannot, so long as 
the purchase-money remains unpaid, set up adverse possession 
against the vendor under color of title; but, after the purchase- 
money has been paid in compliance with the terms of the con- 
tract, such a bond is color of tltle, and subsequent possession 
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under it for a sufficient length of time wiil bar the legal title. 
RE FO asisitirinsinierinesicisiinribavimssiietiaewtvudeecs 

2. Effect of.—The validity of a conveyance, inter partes, not being 
affected by the fact that the property was adversely held at the 
time of the execution of the instrument, such adverse posses- 
sion constitutes no objection to the reformation of the instru- 
mient.—Thompoon: v. Marshall. ..i..0....cscsocsssscrcnsvasessacecercsvee 





AGENCY. 


1. Proof of agency.—If a mother makes a contract in the pres- 
ence of her unmarried daughter, and without objection on her 
part, for the hiring of a slave belonging to the daughter, this 
is sufficient, if unexplained by other evidence, to raise a legal 
presumption of the mother’s authority to make the contract 
as agent of her daughter.—Howard v. Coleman.................. 

2. Same It having been proved that the husband was ab- 
sent from the place of his residence during the greater 
part of the time while a hired slave was sick at his house, and, 
when not absent from the place, was at home only at night; 
and that his wife had the management and nursing of the 
slave throughout his sickness,—this is sufficient proof of the 
wife’s authority to act as agent of the husband, in reference to 
the slave, to authorize her to send a message to the owner, in- 
forming him of the slave’s sickness, and requesting him, in 
accordance with the terms of the contract of hiring, to call in 
I 6 Rati aiedaitiants teaeniansncniadanaiianiseny ecesnprsacesiiniies 

3. Liability of master for willful aet of servant.—The owners of a 
steamboat are not liable for damages resulting froma collision 
caused by the willful act of their servants and agents in charge 
of the boat.—Cox, Brainard & Co. v. Keahey...............ceeeeeeee 


ALIMONY. 
See Divorce. 


AMENDMENT. 


1. Of notice in summary proceeding.—A defendant in a summary 
proceeding, having been brought into court by the service of a 
legal notice, cannot object on error to the allowance of an im- 
proper amendment of the notice, unless he reserved the point 
by bill of exceptions at the time of the allowance of the amend- 
SEOUL “ERIE VB. VORB. iiscces ocak eis sicsensstcerssseiessssaceesee 

2. Of bill in chancery.—A mere inconsistency, or repugnancy, be- 
tween the allegations of the original and amended bills, does 
not render the allowance of the amendment improper; there 
must be an inconsistency, or repugnancy, in the purposes of 
the bill, as contradistinguished from a modification of the relief 
BOUM*ht.—<Cain V. GIMONrcrccroressssrsscsccrcsscevccessrscesscescessscces 
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3. 


4, 


Same.—So far as the equity of the bill is concerned, an amend- 
ment takes effect as of the date of the original bill............... 
Of judgment nunc pro tune pending appeal.—When a judgment 
is amended nunc pro tune during the pendency of an appeal, 
and the amendment brought up on certiorar: previously sued 
out, the amended judgment is properly before the appellate 
court —Dow v. Whitman & Ousley..................: 


ARBITRATION, 


:; 


to 


eo 


6. 


Distinction between statutory and common-law arbitrations ; oath of 
arlibitrators.—The fact that the matters submitted to arbitra- 
tion were at the time involved in pending suits, is not sufti- 
cient to show that the submission is under the statute, (Code, 
22 2709-10,) when the stipulations of the parties, and the 
proceedings of the arbitrators, are both at variance with the 
provisions of the statute; and when the arbitration is not under 
the statute, there is no rule of law requiring the arbitrators to 
be sworn—Willingham v. Harrell..............005-0005 agin 
Return of award to court.—When the arbitration is not under 
the statute, and there is no agreement that the award shall be 
returned into court, it is not necessary that it should be so 
returned, although the matters submitted were at the time in- 
volved in pending suits..... pritgcehawak (oeceeebee ees b<> 
Requisites of award.—A decision by arbitrators, after a1 exam- 
ination of the books submitted by the parties, ascertaininy a 
balance in favor of one of the parties, but reserving to tlem- 
sel. es the power to make alterations and corrections on the 
suggestion of errors by the parties within a specified time, has 
not the fiuality requisite to an award.—McCrary v. Harrison.. 


. Sume.—Where three arbitrators are selected by the parties, 


under a statutory submission, (Code, 22 2710-13,) an award 
signed by two of them only, in the absence of the third, and 
Without notice to him, is, prima facie, void; and the fact that 
the one who was absent dissented from the conclusion attained 
by the others, on a former day, as the basis of their final award, 
instead of excusing the omission to notify him, shows the 
greater necessity Of MotiCcd . x 0... 6006 vssssiess cccwecccne cee ; 
Sufficiency of award, and averment thereof.—An averment that 
the arbitrators, under a submission of all matters in dispute 
between the plaintiff and defendant, in relation to the crop 
grown by them on the defendant’s plantation, “awarded to 
plaintiff the one-fifth part of said crop,” is sufficiently certain; 
but, if the award simply determines, “that the contract has 
been proved, that R. (defendant) was to give T. (plaintiff) the 
fifth of the crop made for said R.,” it is not sufficient to sup- 
port the averment.—Roundtree v. Turmer.........ccccsescseeeseeeee 
Equitable relief against award.—A court of equity will not set 
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' aside an award, on account of an objection of which the com- 
plainant was fully advised at the time he executed it.—Wil- 
linghiam vi Heteelhes o:cs cc ccd eves aaa vee ate eees woe i 583 

7. Same—A court of equity will not set aside an award, on the 
application of a party who, more than two years before the 
filing of his bill, voluntarily paid more than one-half of the 
amount found against him by the arbitrators, and gave his 
notes for the residue; and who, if he had exercised ordinary 
prudence and cirecumspection, would have been fully informed 
before he executed it of the existence of the facts on account 
of which he seeks to set it aside..... ere ee Terr ree 583 


ASSUMPSIY. 


1, When recovery may be had under common counts.—Under a com- 
plaint containing only the common counts for money had and 
received, and for goods -oid and delivered, a recovery cannot 
be had for the breach of a special contract, by which the plain- 
tiff authorized the defendant to sell a horse belonging to them 
both jointly, and which the defendant violated by exchanging 
the horse for another, and retaining the latter as his own 
property.-—Fuller v. Duren........-.. $endbdw owen’ os ewe , 


~I 


See Action, 1, 2, 3. 


ATTACHMENT. 


1. Want of affidavit not available on errvor.—In an action against a 
non-resident, commenced by attachment, the want of the statu- 
tory affidavit, or the failure of the record to set out the affidavit 
if made, (Code, 2% 2561-62,) is not available on error, after 
judgment by default—Dow v. Whitman & Ousley.......... 604 

2. Publication against non-resident.—A recital in the judgment, 
that ‘‘ publication was made giving defendant notice accord- 
ing to law,” (Code, 2 2510,) is not sufficient, on appeal, to 
sustain a judgment by default against a non-resident........ 604 

3. What constitutes assignment of note, as against attaching creditor. 
Where a debtor places promissory notes, payable to himself, 
in the hands of an agent, with written instructions to collect 
them, and to pay over the proceeds to certain specified cred- 
itors, this does not amount to an assignment or transfer of the 
notes, either to the specified creditors, or toa surety who after- 
wards pays their debts, as against a subsequent attaching 
creditor.~-Clark, Austin & Smith v. Cilley..........000-.05. 652 

4, Against whom garnishment lies—A public or municipal corpo- 

ration is not amenable to the process of garnishment, under 

the laws of this State; and this exemption involves no viola- 
tion of the first article of the constitution, which declares 
that “no set of men are entitled to exclusive, separate emolu- 
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ments or privileges, but in consideration of public services.” 
Clark & Saunders v. Mobile School Comm’rs................ 621 


. Garnishment on judgment by justice of the peace—Under the 


provisions of the Cole, (2 2471, 2819,) a justice of the peace 
has authority to issue a garnishment on a judgment rendered 
By i 9 ROE oes cits hess en ee sede eee os 20> 

What constitutes record of garnishment case—Where a justice of 
the peace sends up to the circuit court, in return to a certio- 
vart, the affidavit made before him to procure the issue of a 
garnishment on a judgment, the summons served on the gar- 
nishee, the garnishee’s answer, the judgment thereon rendered 
against him, and a statement of the original judgment,—this 
is, prima facie, a sufficient return of the proceedings had in 
the garnishment case; and it is incumbent on the party who 
objects to its sufficiency to show affirmatively that there were 
other proceedings ...............- Vidoes deel iaessisvasys 


565 


7. Waiver of objection by garnishee to affidavit and summons.—After 


a garnishee has appeared and answered, admitting an indebt- 
edness to the defendant, and a judgment has been thereon 
rendered against him, and he has transferred the cause to the 
circuit court by certiorar7, he cannot there raise an objection, 
for the first time, either to the affidavit, or to the summons of 
Es Cee T TOO ee Ce eT EOL T TT Cee E ee Tee T ET 

Waiver of right to answer anew.—lf the garnishee, after the 
rendition of judgment against him by the justice, removes 
the cause by certiorari into the circuit court, and there fails to 
appear, he cannot complain on error that he was not permit- 
ted to answer anew in the circuit court................0.2-- 565 


. Sufficiency of garnishee’s answer.—Where the garnishee’s an- 


swer admits an indebtedness to the defendant, (there being two 
defendants to the original judgment,) and the antecedent 
proceedings against him show which one of the defendants is 
meant, this is sufficient to sustain a judgment against him as 
the debtor of that defendant.............cccccscceccccves 565 


10. Answer of garnishee, and who may defend for him.—On the 


failure of the garnishee to appear and claim the right to an- 
swer anew in the circuit court, his petition for the certiorari 
cannot be received and treated, on motion of his counsel, as 
a new answer to the garnishment; nor can his surety on the 
certiorari bond be allowed to defend for him................ 565 


11. When action lies for suing out attachment.—In an action to 


recover damages for the wrongful and malicious suing out of 
an attachment, a charge, instructing the jury, ‘‘that if the 
defendants did not sue out the attachment with malice, or from 
a disposition to vex or harass the plaintiff, but honestly be- 
lieved that they had reasonable and probable cause to sue out 
the attachment,” then the plaintiff was not entitled to recover, 
asserts a correct legal proposition.—Benson & Co. v. McCoy.. 710 
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12. Same.—The fact that a non-resident debtor, against whom 
an attachment is here sued out by a non-resident creditor, did 
not have sufficient property in the State of his residence to 
pay all the debts then and there owing by him, although sufti- 
cient to pay the debt of such attaching creditor, (Code, 3 2509, ) 
is no defense to an action on the attachment, to recover dam- 
ages for the wrongful suing out of the writ.—Jones v. Lawrence 





ATTORNEYS-AT-LAW. 


1. Attorney's right to practice before municipal court.—Although a 
quasi-criminal proceeding before the mayor of Mobile, for an 
alleged violation of a municipal ordinance, is neither a ‘‘crimi- 
nal prosecution,” nor a ‘civil cause,” within the meaning of 
the 10th and 29th sections of the Ist article of the constitu- 
tion, securing toa party the right “to be heard by himself 
and counsel;” yet, under section 730 of the Code, construed 
in harmony with the general spirit and policy of these consti- 
tutional provisions, an attorney-at-law who has been regularly 
licensed by the supreme court, and who has taken the pre- 
scribed oath, has a legal right to appear, when employed for 
that purpose, as counsel for persons who are on trial before 
the mayor for alleged violations of the municipal laws; and, 
under section 3403, he has also a right to appear as counsel 
for the accused on a preliminary investigation before the mayor 
as committing magistrate.— Withers v. The State........... 

2, Power of court to remove or silence attorney.—For any disrespect- 
ful or contemptuous behavior in court, tending to impair the 
respect due to judicial tribunals, or to interrupt the due course 
of trial, an attorney may be punished at the time for contempt, 
(Code, 22561-38;) and for any willful violation of professional duty 
he may be removed or suspended from his office, (32 747-61:) 
but, until he has been removed or suspended by the judg- 
ment of the circuit court, rendered in a statutory proceeding 
instituted for that purpose, no court can exclude him from 
practice at its bar, on account of any disrespectful language or 
COMES GUE EEE OCIIOIE aa acon 5 ono cin no osvihinr cccsnncees 

3. Agreement of counsel, for entry of decree by consent, enforced 
against party—Under a bill for the dissolution and settlement 
of a mercantile partnership, a written agreement between the 
counsel of the respective parties, stating the terms of the de- 
cree to be entered up by consent, held to have been properly 

enforced by the chancellor, against the objection of one of 

the parties, supported by his own aflidavit, on the ground of 
errors and mistake; the affidavit being controverted by the 
oath of the opposite party, and no evidence being adduced in 
support of it.—Charles v. Miller..........-eeeeeeeeeeeeeeee 
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BAIL. 


1 


2) 


wee 


[ae] 


. Right of bart on account of continuances.—The right to bail in 


capital cases, on account of continuances by the State, (Code, 
223671-72,) is confined to cases which have been twice con- 
tinued “for the testimony of absent witnesses.’—Ezxr parte 
ee TT Ee eet T TEPER EEL TLLETE PLETE 
P tice on applications for bail_—When an application for bail 
is made to a circuit judge, and is by him refused, the party 
may have the evidence set out in a bill of exceptions, (Code, 
23673,) and make application thereon to the supreme court for 
bail; but he cannot make a second application to a circuit 
judge, founded on cumulative evidence discovered since his 
first appplication; nor can he bring the first application before 
the supreme court for review, by making the proceedings then 
had a part of his second application, and reserving a bill of 
exceptions to the refusal of the second application............... 


. Same.—When a party who is in custody has sued out a habeas 


301 


301 


corpus before a circuit judge, who refuses to discharge him, he . 


may then make application to the supreme court, to revise the 
action of the circuit judge; but the facts on which the action 
of the circuit court was based must be brought to the notice 
of the supreme court.—Ez parte Cleveland...... ...... pobbiecsanesas 


4, Sufficiency of recognizance, and admissibility of parol evidence in 


aid of it.—A demurrer does not lie to a scire facias against bail, 
because the offense charged in the indictment is intentionally 
injuring telegraph wires, while in the capias, bail-bond and 
sci facias, it is described as malicious mischief; nor can the 
bail avail themselves of the supposed variance by motion to 
exclude the capias and bail-bond; but those papers may be 
connected with the indictment to which they relate, by the 
parol testimony of the sheriff and clerk.—Welch v. The 
DA th sineseinne sevececesees ivowenananeess eccenesornass js 5 Shabana ebieen. 


BAILMENT. 


1, 


Rights and liabilities of hirer of slave-—Under a general con- 
tract of hiring, the hirer has no right to employ the slave in 
assisting to raise a gin-house on his plantation, or to hire or 
loan him to another to be soemployed, if that service involves 
greater danger than prudent masters are usually willing to 
have their slaves exposed to; yet, if the slave is hired for the 
specific purpose of being employed as a plantation hand, and 
it becomes necessary to erect a gin-house on the plantation 
during the term, and that service is commonly performed by 
plantation hands whenever it is needed, the hirer is author- 
ized to employ him in that service, provided he exercises due 
care and prudence to prevent accident or injury; but he can- 
not hire or loan the slave to another, for the specific purpose 
of being so employed, if that ~ervice involves greater danger 
than the ordinary labor of plantation hands.—Jones v. Fort. 
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BAILMENT—continvep. 
2. When sub-bailee of hirer is liable in trover—If the hirer of a 
slave under a general contract, or under a special contract for 
his employment as a plantation hand, gratuitously lends 
him to another person, for the specific purpose of being 
employed in raising a gin-house, and the slave is killed while 
so employed, the sub-bailee is liable to the owner for his value, 
in trover, no matter what degree of care he exercised in hay- 
ing the work performed, although he had no notice of the 
owner’s title, and no reason to suppose that the hirer was not 
CU INE obs a Veean teethiseieses Reet sine adie BA: 
3. Bailment of note as collateral security.— When a note is endorsed 
and transferred as collateral security, a subsequent payment of 
the original debt by the transferror operates as a re-transfer to 
him of the endorsed note; and if the creditor, or his personal 
representative, refuses to deliver the note on demand, trover 
lies against him for the conversion. —Overstreet v. Nunn’s Ex- 
Cis AK ca acerca eatienndvivieiicanviededbnnis inte’ Sialbisiteldls siodeli 
4. Same.—If the debtor afterwards pays his original debt in full, 
he may maintain an action at law against the creditor, to re- 
cover money collected on the transferred note before the pay- 
ment of the original debt.—S. C..........scsccccsccsssecccsccscsscsceses 


BILL OF EXCEPTIONS. 


1. When necessory—A defendant in a summary proceeding, hav- 
ing been brought into court by the service of a legal notice, 
cannot object on error to the allowance of an improper amend- 
ment of the notice, unless he reserved the point by bill of 
exceptions at the time of the allowance of the amendment. 
NE Fi PIN is vsiniiisivisccinevntnisszenduatsocessteanabemsendeotees 

2. Same.—The refusal of the circuit court, on sustaining a de- 
murrer to a plea, to allow the defendant leave to plead over, 

_is not revisable on error, unless an exception was reserved to 
See i NN aiedenssetacesaiinis 5 os enclenntinannndimnnsnanaonameiies 

3. Hxecution of —The term of the circuit court having expired 
by law at twelve ‘o’clock on Saturday night, a bill of excep- 
tions, signed by the presiding judge on the next morning, 
“before the verdict and judgment and sentence of the court, 
or either of them, had been entered on the minutes of the 
court, and before the minutes were signed,’’ cannot be consid- 
ercd as having been signed during the term.—Bryant v. The 


State 
tO uee POO OOO e OHO ETHER EOE EES HEHE ESTEE EE EEE HEE ESESE OH OEEE EE EEEEEHEH SE HS EEEOHEOET REESE 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1. Note presumptive evidence of settled accounts—Cn settlement of 
accounts between a debtor and his creditor, a note being given 
for the ascertained balance, an order, previously given by the 
creditor to a third person, if then accepted or paid, is pre- 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES—continvep, 
sumed to have entered into the settlement.—Ala. & Miss. 
ibe Ca. 1 Dame Fe ea ivi sise si ccsneose ne csdinscovveesaseseosen, TOS 

2. Burden of proof; failure of consideration of note—In an action 

on an unconditional promissory note, given for professional 

services to be rendered by the payee as an attorney-at-law, and 
payable on a day certain, the onus is not on the plaintiff to 
prove performance of the stipulated services, but on the de- 
fendant to show a failure of performance; and proof of the 
fact that the attorney was absent at tlie first ensuing term of 
the court in which the cause was pending, and that the cause 
was compromised by the parties before the next term, without 
more, does not even tend to establish a failure of considera- 
ee FF iranian s stianinscesrnessennnenvcwerecsssvsavcess 
What constitutes assignment 6f note, as against attaching creditor. 

Where a debtor places promissory notes, payable to himself, in 

the hands of an agent, with written finstructions to collect 

them, and to pay over the proceeds to certain specified credit- 
ors, this does not amount to an assignment or transfer of the 
notes, either to the specified creditors, or to a surety who after- 
yards pays their debts, as against a subsequent attaching cred- 

itor.—Clark, Austin & Smith v. Cilley.............cccscccsssscssecees BOS 


O87 


BILL OF PARTICULARS, 


See Account, l. 


CHANCERY. 
I. JurispictTion. 


1, Equitable relief against award.—A court of equity will not set 
aside an award, on account of an objection of which the com- 
plainant was fully advised at the time he executed it.—Wil- 
MERA URMANR MAT TEN cs soca catch sé caseeaseesobesknassaces tauneteasetseedsaeese’s 

. Same.—A court of equity will not set aside an award on the 
application of a party who, more than two years before the 
filing of his bill, voluntarily paid more than one-half of the 
amount found against him by the arbitrators, and gave his 
notes for the residue; and who, if he had exercised ordinary 
prudence and circumspection, would have been fully informed 
before he executed it of the existence of the facts on account 


° 


of which he seeks to set it aside.............0000 secssscesccscvsssesscces OOF 
3. When widow may come into equity, against husband’s administrator. 
A widow cannot maintain a bill in equity, against the adminis- 
trator of her deceased husband, to recover money belonging to 
the corpus of her statutory separate estate, which the husband 
had received in his life-time, and had not paid over or account- 
edfor. (A. J. Warker, C. J., dissenting.).—Bennett’s Adm’r v. 
ioe Shin ba ccnes Avie ses ee eds Wheiiee bye tae taene eee 
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CHANCERY—contTiInueEb. 


4. When wife’s administrator may come into equity.—The personal 


~ 


“a 


CO 


representative of the wife cannot maintain a bill in equity, 
against the personal representative and heirs-at-law of the hus- 
band, to recover property which accrued to the wife after her 
desertion by the husband ; which was claimed, held and con- 
trolled by her as a feme sole; of which the husband never had 
possession, and to which he never asserted any claim or title. 
NT ANE Pc I inc dsiiniiiakivaseindenkvaisvedenkeh sintexs Hesebisevenbinae 


- When administrator may come into equity.—The administrator of 


a deceased tenant for life cannot come into equity, to recover 
property which he claims as emblements accruing during the 
year in which his intestate died ; his remedy at law being ade- 
quate and complete.—Coleman v. Camp.........+.++ paaieeaeibines , 

When debtor's beneficial interest in trust property may be subjected 
in equity to payment of debts —Under a deed of gift, by which 
slaves and other personal property are conveyed to a trustee, 
for the separate use and benefit of the grantor’s daughter, then 
a married woman, and her children, free from the control, 
debts and liabilities of her husband ; witha further stipulation, 
that the trustee “shall and will, at all times hereafter, permit 
all, or such portion of said property, to be and remain in the 
possession and under the control of” the daughter, ‘as shall 
and may be necessary for the welfare and comfort of ber and 
her children ;” provided, that the trustee “may and shall, at 
any and all times, have the right and authority to take posses- 
sion of said property, should he deem it necessary and proper 
for him so to do, and to manage and employ the same as shall 
be to the true interest and benefit of herself and her children,” 
although no portion of the trust property can be sold for the 
payment of the daughter’s debts, her share of the income and 
profits may be severed and applied in equity. (Rice, C. J., 
dissenting.)—Robertson & Pettibone v. Johnston............cc000e 


. Settlement of decedents’ estates—After the settlement of a de- 


cedent’s estate has been commenced in the probate court, it 
cannot be removed into the chancery court, by either party, 
without the assignment ef some special reason justifying the 
interposition of equity.—Park vy. Park................. siecnknanehesien 
Same.—In this State, the chancery court 1etains its clateh 
jurisdiction over the administration of decedents’ estates, and 
may be appealed to by a proper party, before the concurrent 
jurisdiction of the probate court has attached, without the 
assignment of any special reason; but, to authorize an execu- 
tor or administrater to seek its aid and instruction, he must 
show some special circumstances, requiring or justifying its 
interposition. —-MeNeill v. McNeill........... lpiieneiaiaeieaitaie iiasieiiaiai . 


9. Same.——Neither the fact that the administrator, before the ex- 


piration of eighteen months from the grant of administration, 
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CHANCERY—conrinvueEb. 
and before he ascertained that the estate would prove insolvy- 
ent, paid debts not of a preferred class; nor the fact that he 
was the surety of his intestate, on one of the debts so paid, 
which was a note given for the purchase-money of land; nor 
the fact that he has a controversy with a commission-merchant, 
to whom he shipped the cotton belonging to the estate, aud 
by whom the proceeds of sale were retained, under an alleged 
contract with the intestate in his life-time, in payment of bal- 
ance due for advances,—authorizes the administrator to come 
NO ON ea sintis cui vadnncoemchiains ssa roe dae ss es ee 

0. Marshaling assets between legatees and heirs-at-law.—A creditor 
will not be allowed, in equity, to enforce satisfaction of his 
debt out of slaves specifically bequeathed, when the legatee 
shows that there are descended lands, which, as between h'm- 
self and the heir-at-law, ought to be first subjected, but will be 
required first to exhaust the latter fund; but, when the effect 


of such arrangement would be to lessen or impair the obliga-' 


tion of the creditor’s contract, or to subject his claim to any 
additional peril, or to unreasonably delay him in the enforce- 
ment of it, the court will not thus interfere; consequently, 
when it isnot shown who the heirs-at-law are, nor whether 
they are within ‘he jurisdiction of the court, and it appears tliat, 
while the specific legatees are precluded by a former decision 
of the court from contesting the justice of the ereditor’s de- 
mand, the testator was in fact an infant when the liability was 
contracted, and that the only evidence of the debt is a jadg- 
ment rendered against the executor, the creditor will be al- 
lowed to pursue his remedy against the specific ae 
et EW ascii cakes <5 5 seneacnaadsncee sosaies See 
11. Injunction of probable nuisance.-- A private stable, near a 
church, not being necessarily a nuisance; and the probable 
inconvenience that may result from its use, to the congregation 
worshipping in the church, not being a mischief of that vast 
and overwhelming character which authorizes the interference 
of acourt of equity in advance of a trial at law,—the chancery 
court will not enjoin its erection, at the instance of the corpo- 
rate authorities of the church, on the ground that it will be a 
nuisance.—St. James Church v. Arrington..............scsceseeeee 
12. Contract held conditional sale, and not mortgage.—A written in- 
strument, signed by the defendant, reciting that he had pur- 
chased from the complainant several slaves, specifying the name 
and separate value of each, and then stipulating that, if (lec 
complainant ‘shall redeem, or cause to be redeemed, any 
part of said negroes within seven years,” the defendant would 
make a specific deduction from the value of each, —whether 
considered by itself, or in connection with an absoijute bill of 
sale, executed on the next day, which acknowledged the re- 
ceipt of the money in full payment for the slaves, and con- 
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CHANCERY—continvep. 
tained a warranty of soundness and title, is a conditional sale, 
and not a mortgage; nor will a court of equity declare the 
contract to be a mortgage, on proof that the complainant at 
first applied to the defendant for a loan of money, or other 





pecuniary aid—that the defendant declined to loan money, but 
made ancther proposition in reply, to which the complainant 
did not accede; and that by the arrangement finally concluded 
between them, the defendant assumed a large debt due from 
the complainant to a third person, took the negroes at the 
prices in the writings above mentioned, and received from the 
complainant his several promissory notes for the difference 
between the aggregate price of the slaves and the amount of 
the assumed debt; there being no proof of fraud, imposition, 
or unfairness, nor any great disparity between the value of the 
slaves and the price agreed to be paid.—Swift v. Swift............ 
13. Reformation of conveyance; laches —The lapse of three years, 
between the discovery of the mistake and the filing of the 
bill to correct it, does not show such laches as will deprive the 
party of the right to relief, when it appears that the defendant 
was insolvent, and that the plaintiff made repeated efforts to 
have the mistake corrected without the expense of a law-suit. 
Thompson v. Marshall................. icici besa aint asi aiiuebaasie 
14. Sume; insufficient attestation of instrument.—It is no objection 
to the reformation of a conveyance, embracing both real and 
personal property, that it is not attested in such manner as is 
necessary to pass the title to the realty..... e Hansdndowel iGioek isles 
15. Same; adverse possession.—The validity of a conveyance, inter 
partes, not being affected by the fact that the property was ad- 
versely held at the time of the execution of the instrument, 
such adverse possession constitutes no objection to the reform- 
ation of the instrument in equity...........cceeceeeereeeees hives asikinden 
16. Same; statute of frauds.—he fact that a contract in writing, 
signed by only one of the parties, contains stipulations to be 
performed by the other which are within the statute of frauds, 
will not prevent a reformation of the instrument in equity at 
it SE Fe 888 5.5 4s eerpeetiinesiswsrrimeinnnae 
17. Removal of husband as trustee—A deliberate and permanent 
abandonment of the wife by the husband, without reasonable 
cause, is sufficient (Code, ? 1994) to authorize his removal from 
the trusteeship of her statutory separate estate.—Boaz v. Boaz. 
18. Removal of mother from custody of infant children.—The chancery 
court will remove infant children from the custody of their 
father or mother, whenever it is clearly shown that their mor- 
als, safety or interests require their removal ; but this jurisdic- 





tion is one of extreme delicacy, and will only be exercised in 
cases of gross misconduct on the part of the parent, or inabil- 
ity from some cause to furnish proper nurture and training 


147 


504 


504 


504 


504 


304 











750 INDEX. 





CHANCERY—contTinvep. 

for the child. The fact that the second husband of the mother, 
who shares with her the care and management of her infant 
children, is not a man of unexceptionable morals, and is ad- 
dicted to profanity, even in the presence of his family, is not 
sufficient cause for the removal of the children from the cus- 
tody of the mother, against her wishes, when it is shown that 
they are treated kindly, are well fed, well clothed, and sent 
to school; that no charge is made for their board and lodging, 
and that they are of such tender years as to require their 
mother’s constant watchfulness and care.--Striplin v. Ware, 
19. Purchase by administrator at his own sale set aside.—The chancery 
court has jurisdiction, at the suit of the distributees of an in- 
testate’s estate, to set aside a sale by the administrator of 
personal property, under an order of the probate court, at 
which the administrator himself became the purchaser.——Payne 
aise ntact nisteeantsacaaiek seen meennens ans ces ; 
20. Swme.--The purchase of a slave by the administrator in this 
case, at a sale made by himself under an order of the probate 
court, was set aside at the instance of the distributees of the 
estate, on proof that very few persons were present at the 
sale; that only one bid was made; that the price at which 
the slave was knocked off was less, by $200 to $400, than her 
real value; that the administrator made no effort to attract a 
crowd at the sale, and declined to impart information as to 
the time and place of sale to the intestate’s father, who, as he 
ee Ie OID iinet sinner isphesanikeonnnnsdnensaidendesevins 
21. Purchase by executor and guardian at his own sale.—The defend- 
ant having married the complainants’ mother, who was at the 
time their guardian by appointment from the probate court, 
and also executrix of their deceased father’s will; and having 
afterwards procured from the probate court, as executor in 
right of his wife, an order for the sale of decedent’s real es- 
tate, which was devised to the complainants jointly with their 
mother; and having himself become, through an agent, the 
purchaser at the sale,—the sale was set aside at the instance 
of the infant devisees although no fraud, unfairness, or inad- 


equacy of price was shown.--Calloway v. Gilmer................. 8 


22. Purchase by mortgagee at his own sale—A purchaser of land, 
having executed to his vendor a mortgage to secure the pay- 
ment of the purchase-money, and having afterwards resold 
the land toa third person, who agreed that he would discharge 
the unpaid balance due to the vendor, and that the land 
should remain bound by the mortgage, is not within the rule 
which forbids a mortgagee to purchase at his own sale, and 
may become the purchaser at the sale under the mortgage. 
ee NN ities a 5a0 cb kan sAt Nathan 0:9 Ka dbphesnennseesen eae 
23. Sume.—The wife of the mortgagor, claiming under a volun- 
tary conveyance from her husband subsequent to the mort- 
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CHANCER Y—continuep. 


gage, may, in equity, impeach the validity of the sale under 
the mortgage; and if her bill alleges that the mortgage debt 
vas nearly (if not quite) paid, that the mortgagee concealed 
from her the true state of the account between himself and 
: the mortgagor, had the property sold for a pretended debt 
greater than was actually due, and, in effect, became himself 

the purchaser at the sale, she makes out a case for equitable 
POT OE F. RIIOIN 5. 0 ssicinsncadcnnssscinnsves co oie’ sntsnasscanmansaes 
24. Equiiable assignment of vendor's lien.—-An unqualified endorse- 
ment of a promissory note, given for the purchase-money of 
land, is an equitable assignment of the vendor’s lien; and an 

4 unqualified assignment of a judgment, recovered by the en- 
dorsee upon the note, carries with it the same_lien.—-Griflin 





1 


25. Subrogation of surety to vendor’s lien—If the administrator of 
an insolvent estate pays in full, with his own individual funds, 
a note given for the purchase-money of land, on which he was 
bound as his intestate’s surety, he cannot claim to be subro- 
gated, in equity, to the vendou’s lien on the land.--MeNeill v. 
Pilates 05 a+ sah cha tiad ed ctanspcwanels 2a apssnncmice’ » aspapileneoassabes 
26. Jurisdiction of equity to establish and quiet title to right of way. 
A court of equity has jurisdiction, at the suit of a purchaser 
from the devisee, to enforce the specific performance, against 
a purchaser of the servient lands, of an express grant by de- 
vise of a right of way appurtenant, by establishing the right, 
defining the track, and enjoining the disturbance of the way. 
es eta pe tis ny xiiasoknddaaneiinensenndiaeoeasane 
27. Compensation.-On decreeing the specific performance of the 
grant of aright of way, establishing the right, defining the 
track, and enjoining the disturbance of the way, the court 
will also order an account of the damages sustained by the 


II. Pieapincs anp Practice. 


28. Parties to injunction suit.—It is improper to make the probate 
judge a defendant to a bill in chancery, which seeks to enjoin 
the settlement of an estate pending in his court.—MeNeill v. 
te eT eee pisses 

29. Allegations of bill.—In a bill to set aside an award, a general 
charge that the arbitrators ‘were guilty of fraud, partiality 

. and corruption,” without a specification of particulars, is wholly 
insufficient.—Willingham v. Harrell................ ...06. 

30. Same.—In a bill to correct errors of law and fact in the final 
settlement of a guardian’s accounts before the probate court, 
(Code, #¢ 2041, 1915-16,) an averment ‘that said account was 
stated and filed to suit the embarrassed state of said guard- 
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complainant from the defendant’s denial and disturbances of 
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CHANCE Y—continvep. 
ian,” without a specification of the particular errors complained 
ba is not sufficiently precise and definite.—Travis v. Frierson. 
. Offer to do equity.—In a bill filed by a voluntary purchaser 
yet mortgagor, seeking to set aside the sale under the 
mortgage on the ground of fraud, and to be let in to redeem, 
an averment that the complainant is ready to pay the amount 
admitted to be due on the mortgage debt, “‘and hereby ten- 
ders that amount,or any other sum that may be found due, and 
submits herself to this court for its decree in that behalf”’, 
a sufficient tender.—Cain v. Gimon............... fate nexe 
Offer of indemnity.—In a bill filed by the distributees of an 
intestate’s estate, seeking to set aside a purchase of slaves by 
the administrator, at a sale made by himself under an order of 
the probate court, an offer of indemnity is not necessary. 
7 Sere eee re ret tere er ere 
Affidavit of lost instrument.—When a vaity comes into equity 
to obtain the benefit of an instrument properly belonging to 
the jurisdiction of a court of law, on the ground that it is lost, 
an affidavit of its loss must accompany the bill; but this rule 
does not apply to a bill for the foreclosure of a mortgage, given 
to secure the payment of a note which is alleged to be lost. 
O’Bannon vy. Myers’ Executors ..... ye ee ee 
34. Amendment of bit! —A mere inconsistency, or repugnancy be- 
tween the allegations of the original and amended bills, does 
not render the allowance of the amendment improper; there 
must be an inconsistency, or repugnancy, in the purposes of 
the bill, as contradistinguished from a modification of the relief 
NE Oy IN cao bitadansthcianenskrconchbnabenndevebnivacsansevate 
35. Effect of amendment.—So far as the equity of the bill is con- 
cerned, an amendment takes effect as of the date of the origi- 


wii bi). | ae aa eo Du cet Runa baw ews cawe aise cous aasace chien Sewestaawenetieis 


36. Weight of responsive answer.—A sworn answer, denying a ma- 
terial allegation of the bill, throws on the complainant the 
onus of sustaining his averment by the testimony of two wit- 
nesses, or of one witness with corroborating circumstances. 
Easterwood v. Linton..........-...00e. PRR WO TKR TLRS w es 

37. Same.—Where the bill alleges that an original paper, a copy 
of which is ap: ended as an exhibit to the bill, is in the de- 
fendant’s possession, and specially interrogates him as to the 
correctness of the alleged copy, and requires him to point out 
the differences (if any) between it and the original; and the 
defendant specifies in his answer two particulars in which the 
alleged copy differs from the original, and avers that there are 
other differences which he cannot recollect,—this does not 
impose upon the complainant the onus of proving the correct- 
ness of the alleged copy.—Hartwell v. Whitman.......... — 

}8. Same.——A statement in an answer, to the effect that ‘“respon- 
dent does not admit the statement of moneys paid as charged 
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CHANCERY--continuep. 
in the bill to be correct, but avers that the aggregate of said 
payments but little (if any) exceeded the amount of principal 
and interest due on the first of said notes,’ does not so nega- 
tive the payments claimed in the bill as to require the testi- 
mony of two witnesses, or of one witness with corroborating 
circumstances, to overturn it.—Bobe’s Heirs v. Stickney. ... 482 
39. Same.—The recital of a note in a mortgage given to secure it, 
although it does not estop the mortgagor from denying the 
existence of the note as recited, is not sufficient to overcome 
his sworn denial of its existence in his answer to a bill in chan- 
cery.—O’Bannon v. Myers’ Ex’rs. CSET Te eee seve GOR 
40. Same.—The issue in this case setae whether the feme co wort 
defendant executed the promissory note which was sought to 
be charged upon her separate estate, and which purported to 
be signed by her, jointly with her husband; one witness 
expressing the opinion that her signature was genuine, while . 
four other witnesses testified, that the handwriting, though 
closely resembling the defendant’s, was not hers; and the evi- 
dence showing that, when the note was handed to the husband, 
and he was required to procure his wife’s signature, he went 
with it towards the room occupied by himself and wife, and 
returned with her name signed to it,—/eld, that the evidence 
was not suflicient to overcome the sworn denial of the answer. 
Starke v. Blackwell..... eC ee nT re ee 
4t. Variance.—There can be no decree in chancery, in favor of e 
the complainant, without a substantial correspondence be- 
tween his allegations and proof.—O’Bannon v. Myers’ Ex’rs.. 551 
42. Same.—-Under a bill which alleges that a contract for the sale 
of slaves was a mortgage, and prays for a redemption and 
account, if the evidence shows that the contract was a condi- 
tional sale, there is a fatal variance between the allegations 
SHG PROC Fs BWM Rivcicisccsciccsnciscvswecesssiaserveessscescetee TAT 
43. Saime—Under a purchaser’s bill, seeking a reformation of his 
vendor’s title-bond, by the insertion therein of a parcel of 
land, which, he alleges, was a part of the tract purchased by 
him, and was omitted from the bond by the fraud or mistake 
of his vendor,—if the evidence shows that the said parcel was 
omitted by mistake, and that another parcel, not constituting 
a part of the tract sold, was inserted in the bond by mistake 
in lieu of the omitted parcel, the complainant cannot have a 
decree.—Easterwood v. Linton...........cceecccceeceeeees LT 
44, Same.—So, where the bill alleges, that the vendor had no 
title to one parcel of land included in the title-bond ; and the 
evidence shows that said parcel formed no part of the tract 
sold, but was inserted by mistake in lieu of another parcel, to 
which the vendor had title,—the complainant cannot have a 


or 


decree.. De a Ee eee BUD hes nctesintrahy: cand soe 175 
45. Same. iil a bill Satie wientiailin for contribution, alleging 
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CHANCERY—continvep. 
that the defendant received a certain draft from the principal 
as an indemnity, and gave a receipt for the same, wherein 
it was recited and stipulated that the money collected on 
the draft should be applied to the payment of the judgment 
against the two sureties,—the date of the receipt, and the 
description of the judgment, are immaterial matters ; conse- 
quently, a variance between the allegations and proof, in these 
particulars, is not fatal to the plaintiff’s case --Hartwell v. 
ND i5 bak isuconns Tree 

46. Refunding bond.-When an injunction of a judgment or 
action at law is dissolved by interlocutory decree, the defend- 
ant must be required to yive a refunding bond, as prescribed 
by section 2982 of the Code.--McLaughlin v. McLaughlin. ... 

47. When exception to master’s report is necessary—Where the 
chancellor, in ordering a reference to the master, prescribes 
the rules to be observed in the statement of the account, 
and the master conforms to those rules, an exception to his 
report is not necessary to enable the appellate court to exam- 
ine into the correctness of the account thus stated. —Bobe’s 
Heirs v. Stickney. 

48. What is revisable on error.—On appeal from a een’ in chan- 
cery, dissolving an injunction on the denials of the answer, 
without passing on the equity of the bill, the appellate court 
will only consider the single question decided by the chancel- 
lor.—McLaughlin v. McLaughlin CUad wea see 7s 

49, Same.—On appeal by the complainants froin 1 a final Saeesi in 
chancery in their favor, assigning as error the rules adopted 
by the chancellor for the statement of the accounts between 
the parties, the appellate court will not, at the instance of the 
appellees, consider the equity of the bill.—Bobe’s He'rs v. 





Stickney F 

50. Same.—On appeal from a final decree in chancery, granting 
to the wife a divorce @ vinculo matrimoni?, and ordering the 
husband to pay her a specified sum as temporary alimony, and 
an aclditional sum to her solicitors as compensation for their 
services, the order for the payment of the solicitors’ fees is 
revisable ; but, on the question whether the order for the pa - 
ment of temporary alimony is revisable, the majority of the 
court express no opinion. (A. J. Waker, C. J., dissenting, 
held that neither portion of the order for the payment of 
money was revisable.)—Jeter v. Jeter..........-ee0eese00-. S91 


CHARGE OF COURT. 

1. Abstract charge—-An abstract charge is properly refused. 
Pe TI iain w sicanisesensasnestde wenssnenvesennvoninesnnesdaee 

2. Same.——A charge cannot be considered abstract, when hun: - 
there is any evidence, however weak, tending to support it. 


ee ee 
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CHARGE OF COURT—continvep. 
2. Charge objectionable for obscurity or generality —A charge which 
is not abstract, and which asserts a correct legal proposition, 
though it may be objectionable for generality and obscurity, 
or calculated to mislead the jury, is not an error which will 
work a reversal: the party who supposes himself injured by it, 
should ask an explanatory or qualifying charge................006 449 
4. Same.—-The giving of a charge which asserts substantially a 
correct legal proposition, although calculated to mislead the 
jury, if critically considered, affords no ground for the reversal 
of the judgment: the party should ask an explanatory charge. 
Fitzpatrick v. Hays..........sse0se0s POE LE ee ee CONTE TN 684 
5. Charye invading province of jury.—A charge which assumes a 
fact as proved, when the evidence only tends to establish it, is 
an invasion of the province of the jury.-Jones v. Fort...... 449 
6. Same. The sufficiency of oral evidence to establish the due 
presentation of a claim against a decedent’s estate, is a matter 
for the determination of the jury; and a charge which in- 
structs them that the evidence, if believed by them, ‘‘is not 
sufficient to authorize them to find a due presentation of the 
claim,” is an invasion of their province.—Frazier’s Executors 
Fe iene cai nickhids Sat ttictecnae ts 4 wplinanaaanceana 691 
7. Charge referring legal question to jury.-It is the duty of the 
court to determine what facts are necessary to establish the 
legal signing and attestation of a will; consequently, a charge 
is erroneous which refers the decision of that question to the 
SO Fi BN i snd sasascisnn decisis ecctonsnsnni sts vedsessesassnness 496 




























See, also, CRIMINAL Law, 28-3 






CODE OF ALABAMA. 
1. 23397, 399, 400. Sale of slave by 





unlicensed broker or negro- 



















NG ae ohn cs ceneswasvaennessecsesesies 573 
REFN YF DORE «ok ct wecncssscsscisvnenccaausneeas’ 670 
COE TINE i anos vice cade ccee ease es cons seains sae cnees 120 
2. ¢256i-62. Contempt of cowrt.—Withers v. The State........... . 252 
3. 4747-61. Removal or suspension of attorney-at-law.—W ithers 
OM ET Ee Eee TTT UTET UTE CTCCUTC eT TTT eT 252 
‘ 22763, 775, 2141. Actions against county.—Marshall seule v. 
Ge ae ee er TCL eT Te TTT TTC TTT CeCe ee 613 
5. 21058. Retailing l:quor.—Patterson v. The State........... 297 
6. 1176. Obstruction of public road.—Prim v. The State...... 244 
7. 21203. Action against county for damages by fall of bridge. 
Barbour County v. Brunson......... Leaewehnes ere rer rr. 362 
8. 21295. Three years possession of personalty under loan.— Durden 
Vs MO WARM i oissssienss series ccesrvccrccinceccsvcatascesscceseccsesesessesens 345 
‘ 21354. Right of dower eaves We Tis ciewivneasczes 203 
Aino, Boy Vi TRAP ooo ccc ccee ce cscsvsedoceesees 533 






10. 21359. Widow’s quarantine.—S. C.....seeees 
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CODE OF ALABAMA—contTINvED. 


11. 241551-52. Statute of frauds—Sawyer v. Ware........ 
Also, Scroggins v. Blackwell 
Knox y. King 
Ledlow v. Becton 
12. 2 1556. 
13. 21563. Action for money lost on horse-race.—Davis v. Orme.... 5 
14. 21602. Implied revocation of will.—Welsh v. Pounders 
15. 21611. Hvrecution and attestation of will.—Riley v. Riley....... 496 
16. 221737,1751. Administrator’s authority to rent land—Boynton 
v. McEwen 
17. 21813. Administrator's liability for interest.— Roundtree & 
gates PINON ssccistidiiteniicicnnstipsadenanes ain a eabibenininatbimeseuss 185 
18. 241971-72. Alimony.—Jeter v. Jeter 
19. 22 1981-88. Separate estates of married women.—Walthall v. 





et e 
20. 21994. Removal of husband as trustee of wife’s separate estate. 
PE i eR idcabtnencenciienetsinss Kendanvedansongessacsnsainns paelindi teem 
21. 22 2014-15. Mother’s right, as guardian, to custody of infant 
children.—Striplin v. Ware... 
22. ipnich Removal of guardian.—Cockrell vy. Cockrell 
23. 222309, 1825. Compensation of guardian—Allen v. Martin.. 
. 22129. Who is proper party plaintifi—Newsom v. Huey 
les. Ala. & Miss. Rivers Railroad Co. v. Sanford & Reid 
22220. Slander for words imputing want of chastity to female. 
SE. rcs cdinniniveateiincnnsasccsinneernnnennnus Sone eeseeoes bes 
26. 22233. Bill of particulars—Robinson vy. Allison 
. $2245. Plea of tender.—Rudulph v. Wagner.... 
28. $2253. Demurrer.—Newsom v. Huey............sceseeee piaeakaeesiien 
29, 44 2278-79, 2238. What instruments import consideration—Ala. 
& Miss. Rivers Railroad Co. v. Sanford & Reid.. 
30. 32290. Competency of assignor as witness for assignee.—Sawyer v. 


22302. Competency of witness as affected by interest—Durden 
v. McWilliams 
Also, Sawyer v. Ware 
Ala. & Miss. Rivers Railroad Co. v. Sanford & Reid. ..............: 
32. 32313. Leamination of parties as witnesses. — Fitzpatrick v. 
RENE os ce te aus eue Eee eta en 3 skaa iheeic 
33. 22509. Attachment between non-r bdieiaa, mihinieliiie, S aisiinit., 


34. 32510. Publication against non-resident in ERE 
VF. We RS OF wisn svivstinssesiveseniensovesenn fabeuehenns poh edb tvanaae ses 
» 442561-62. Want of statutory affidavit in such suit.—S. C 
- $2645. Contribution between sureties—Simmons v. Varnum.... 
- 42710-1383. Arbitrations—McCrary y. Harrison 

38. 22733. Ingursition of lunacy.—In re Carmichael 

39. 322819, 2471. Garnishment on judgment by justice of the peace. 
Gould v. Meyer...... 





INDEX. 
CODE OF ALABAMA—contrnuep. 
40. 22982. Refunding bond in injunction suit.—McLaughlin v. Me- 
Laughlin..... 
41. Forms of complaints.—Pike v. Elliott 
42. 23016. When appeal lies.—Guilford v. Hicks 
43. 72 3084-85. Manslaughter.—McManus v. The State 
44. 223154-3165. Forgery.—Harrison v. The State 
45. 33283, Trading with slaves.—-Harrington v. The State............ 
46, 23591. Objections to grand jury.—S. Curc.ccccceceees ickbkedineenees 
47. 43600. Conviction on testimony of accomplice. — Bird y. The 





Y 
Y 
y 


Also, Harrington v. The State............0.065 roeeemee : 

48. 43608. Change of venue.-—Mose v. The State..........ceceseeee eee 
NS, FEE Fy RO NR cciiciiiisin. «ads casesannse- vovenie diiianbngraniiedun 
49. 22 3671-73. Bail._—Ez parte Carroll & Adcock........4-secceeceees ‘ 

00 23692. Sei. fa. against bail.—Welch v. The State 


1 
2 


CONFLICT OF LAWS. 


1. What law governs right of dower.—Authorities cited on the 
question, whether the widow’s right of dower is governed by 
the law which was of force at the time of the husband’s death, 
or by that which was in existence at the time of the marriage 
and acquisition of the land.—-Harrison v. Boyd 

. Same.—-The widow’s right of dower is governed by the law 
which was of force at the time of the husband’s death, and 
not by that which was in existence at the time of the mar- 
riage, or of the husband’s acquisition of the land.—Boyd v. 
Harrison 

. What law governs revocation of will.—The question whether a 
will, executed in 1851, is impliedly revoked by a sale and con- 
vevance of the land devised by it in 1856, must be determined 
by the provisions of the Code of 1853.—Welsh v. Pounders... 668 

What law governs validity of contract.~-Where an administrator, 

on final settlement ot his accounts, was sought to be charged 
with the unpaid balance due on a bond, executed by him to 
the intestate in his life-time ; which bond, though executed in 
Alabama, and binding the obligor to the payment of eig':t per 
cent. interest, was proved to have been given as asubstitute for 
another bond, containing similar terms, but executed i»: 
Carolina, and given for the purchase-money of property ticre 
bought by the obligor from the intestate,—held, that the valid- 
ity of the contract, as to the interest reserved, was to be deter- 
mined by the laws of South Carolina.—Broughton’s Adm’r v 
Bradley ....... 
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CONSTITUTIONAL LAW. 


1. 


3. 


4, 


Act of Feb. 24, 1860, loaning two and three per cent. funds to rail- 
road companies, and imposing additional restrictions on loan author- 
ized by former statute-—The act of Frebruary 17, 1854, “to aid 
the Tennessee and Coosa railroad,” (Session Acts 1853-4, p. 
280,) having been accepted and acted on by the said railroad 
company, by the completion of portions of its road, and the 
letting out of contracts for the completion of the residue 
within the time required by said act, it was not competent for 
the legislature, by the subsequent act of February 24, 1860, 
(Session Acts 1859-60, p. 110,) to impose additional limita- 
tions on the loan authorized by the former act; nor can the 
latter act operate as a revocation of the authority conferred on 
the governor by the former ; consequently, said railroad com- 
pany 1s entitled to receive from the public treasury the sums 
loaned by the former act, on its performance of the conditions 
therein specified, without a compliance with the additional 
requisitions of the latter act.—Tenn. & Coosa Railroad Co. v. 
Ne sibiniew’ sue bx: sendamnsdinokvnmnnnssaiaoniis iikabishiennn cine aan ies ; 
Statute authorizing municipal corporation to aid railroad company. 
The act of February 8th, 1858, “to authorize the corporate 
authorities of the city of Mobile to aid in the construction of 
a railroad, upon a vote of the citizens,” (Session Acts 1857-8, 
p. 165,) and the act supplemental thereto, approved Novem- 
ber 29, 1859, (Session Acts 1859-60, p. 294,) are not violative 
of any constitutional provision ; being neither an illegal exer- 
cise of the taxing power, nor a taking of private property 
without just compensation.—-Gibbons v. Mobile & Great North- 
SNE TNR ia ii iis ON ws eeK SOW RES eeD SiO KEdw eos. 
Exemption of public corporation from liability ~ pivaiahoent. 
The exemption of public or municipal corporations from lia- 
bility to process of garnishment, involves no violation of the 
Ist section of the 1st article of the constitution, which de- 
lares that “no set of men are entitled to exclusive, separate 
emoluments or privileges, but in consideration of public ser- 
vices.””—-Clark & Saunders v. Mobile School Comm’rs...... 
Attorney's right to practice before municipal court.—Although a 
quasi-criminal proceeding before the mayor of Mobile, for an 
alleged violation of a municipal ordinance, is neither a ‘‘crimi- 
nal prosecution,” nor a “civil cause,” within the meaning of 
the 10th and 29th sections of the 1st article of the constitu- 
tion, securing toa party the right “to be heard by himself 
and counsel;” yet, under section 730 of the Code, construed 
in harmony with the general spirit and policy of these consti- 
tulional provisions, an attorney-at-law who has been regularly 
licensed by the supreme court, and who has taken the pre- 
scribed oath, has a legal right to appear, when employed for 
that purpose, as counsel for persons who are on trial before 


371 


. 621 
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CONSTITUTIONAL LAW —continurgp. 


the mayor for alleged violations of the municipal laws; and, 
under section 34038, he has also a right to appear as counsel 
for the accused on a preliminary investigation before the mayor 
as committing magistrate.—Withers v. The State........... 


CONTRACTS. 


i, 


bo 


Co 


4, 


5. 





Execution and mutuality of contract.—An instrument in writing, 
in form a deed, which, after reciting the terms of a contract, 
whereby the grantor agreed to sell and transfer to the grantee 
his interest in certain real and personal property then in liti- 
gation, conveys the property by proper words, becomes bind- 
ing on the grantor when signed, sealed and delivered by him, 
and does not require to be executed by the grantee, although 
it recites the stipulations of the contract to be performed by 
SAR CN WI is ies aod sviccnsensetnacdvenasvssconiannntes 
What instruments import consideration.—In an action against a 
railroad company, on a certificate issued by its engineer for 
work done by a contractor, (which certificate is alleged to have 
been signed and issued by the engineer as the authorized 
agent of the corporation, and to have been transferred by the 
contractor to plaintiff;) there being no sworn plea, denying 
the execution of the certificate,--the instrument itself is evi- 
dence of the existence of the debt, (Code, 332238, 2278-79,) 
and that it was made on sufficient consideration—Ala. & Miss. 
Rivers Railroad Co. v. Sanford & Reid.............002 2 csscssssssoes 


. Sufficiency of consideration.—In an action against a railroad 


company, by the assignee of a certificate issued by its engineer 
to a contractor for work done on the road, an oral agreement 
between the contractor and the engineer, to the effect that 
the certificate should be used in paying a debt due from the 
contractor to a stockholder, who was indebted to the railroad 
company, if made after th e issue and delivery of the certifi- 
Cate; 18 Without CONSIGELATION:. ..c.5..0.5. cs cace. cecteccccssssdees ses 
Illegal consideration.—A contract, whether in form asettlement 
on a mistress, or a promise to pay money, made upon consid- 
eration of future illicit cohabitation between the parties, is 
void; and, although the law may presume, where the evi- 
dence leaves it doubtful whether the consideration was for past 
or future cohabitation, that the former was the real considera- 
tion; yet, where it was shown that “there was evidence con- 
ducing to prove that the real consideration was future illicit 
intercourse,” the court may properly refuse a charge asserting 
that legal proposition, although “ there was also evidence tend- 
ing to prove that there had been prior illicit intercourse be- 
twoom theta.” Walker vi Gregory « « ««cccsacssscccorssccess cccsesese 
Same.—Where a party plaintiff cannot make out his case, 
without the aid of a contract founded on an illegal considera- 


no 
cr 


504 


703 


180 

















760 INDEX. 

CON TRACTS—conrinvep. 
tion, he is not entitled to recover, although the contract may 
have been executed on his part; but, where a party is resist- 
ing a recovery, the rule may possibly be different................. 

6. What law governs validity of contract—Where an administrator, 
on final settlement of his accounts, was sought to be charged 
with the unpaid balance due on a bond executed by him to 
the intestate in his life-time ; which bond, though executed 
in Alabama, and binding the obligor to the payment of eight 
per cent. interest, was proved to have been given as a substi- 
tute for another bond, containing similar terms, but executed 
in South Carolina, and given for the purchase-money of prop- 
erty there bought by the obligor from the intestate,—/eld, that 
the validity of the contract, as to the interest reserved, was to 
be determined by the laws of South Carolina.—Broughton’s 
DEO  iiivcitins Scitmivninnibiniics sdbkebbanabinas ceveses ; 





“J 


pending chancery suit, having a common interest with the 
ot..cyv defendants in resisting the relief sought, purchases 
from the others their interest in the property in litigation, 
with “the hires, rents and damages ” which may accrue in the 
suit, and assumes a liability for their share of the costs and 
expenses of the suit, is not obnoxious to the charge of main- 
tenance.—Thompson v. Marshall...........ccccccecccscoces ss cesssesees 
Valility of contract between corporate authorities of Mobile and 
Great Northern Railroad Company, as affected by failure to 
comply with terms of act of 1858.—The act of 1859 having 
expressly empowered the corporate authorities of Mobile to 
aid in the construction of the Mobile and Great Northern rail- 
road, by virtue of the vote of the citizens taken under the 
act of 1858, the failure of said corporate authorities, in taking 
the vote of the citizens, to comply with the terms of the said 
act of 1858, does not affect the validity of their contract with 
said company.—Gibbons v. Mobile & Great Northern Railroad 
Ce ee eS Tye ei ee Ts eee Tee 
. Same, as affected by fact that city bonds, with interest, exceed 
amount of aid authorized by said act—Nor is the validity of said 
contract affected by the fact, that the aggregate amount of the 
bonds issued by said corporate authorities, with the interest 
thereon accruing up to the time when they respectively fall 
due, exceeds one million of dollars, the sum specified in said 


o>) 


cs 
a] 


avis us the maximum of aid to be extended to said raiiroad 
OMIGAMY sciovis ss o.53 ssh oss) 640s 5 o/s'sl ae Oe doe les 3 de ROI ee 
10. Sume, as affected by fuilure to reserve stock for accruing interest 
or londs.—-Nor is the validity of said contract at all impaired 
bh, © failure to require stock in said railroad company to be 
iss | to the assignee or appointee of the city, for the interest 
| er rrr hee tere 


il. S me,as affected by levy of tax for payment of bonds.—Although 


180 


. Maintenance.—A contract, by which one of the defendants toa - 


. 410 
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CON TRACTS—contInvueED. 


said acts of 1858 and 1859 only authorized said city authorities 
to aid said railroad company in one of two ways—i. ¢., either 
by direct taxation, or by the issue of city bonds, as might be 
determined by the vote of the citizens—and not in both ways; 
yet said city authorities were thereby clothed with the implied 
power, in the event that the citizens voted in favor of the issue 
of bonds, to levy a special tax to provide for the payment of 
the bonds, with interest, as they fall due; and this, moreover, 
was expressly enjoined on them as a duty by the 13th section 
of the act of 1843. (Session Acts 1842-3, p. 116)............. 410 
12. Same, as affected by failure to comply with provisions of 9th see- 
tion of said act of 1843.--The 9th section of said act of 18438, 
prohibiting said corporate authorities of Mobile from borrow- 
ing money, or creating new debts, “for purposes of profit or 
improvement,” without the unanimous vote of the boards of 
aldermen and common council, ata full meeting, concurring 
with the mayor, is expressly reserved from repeal by the act of 
1844, “ to consolidate the several acts of incorporation of the 
city of Mobile, and toalter and amend the same,” (Session Acts 
1843-4, p. 191, 4 48,) and is not repealed, or in any manner im- 
paired, by said acts of 1858 and 1859, above cited; nor is said 
section confined in its operation to the powers which said city 
authorities were then authorized to exercise. But the issue of 
bonds under the contract with said railroad company is not, 
within the meaning of said section, the creation of a new debt 
“for the purpose of profit or improvement ;” consequently, the 
validity of said contract is not affected by the fact that it was 
not made ata full meeting of both said boards, and with the 
unanimous vote of all their members................ese0ee0: 410 
13. Same, as affected by 16th section of said act of 1848, prohibiting 
contracts between said corporate authorities and individual mem- 
bers.—Since the contract with said railroad company does not 
require or authorize any member of the board of aldermen or 
common council to do any work or perform any service for said 
corporate authorities, the 16th section of said act of 1843, pro- 
hibiting contracts for work or service between said corporate 
authorities and the individuals composing either board, has no 
TET TTT TT OTOP TCT TCT OTT 410 
14, Sume, as affected by official vote of corporate author ities.—If said 
contract be a violation of the official oath, as prescribed by the 
7th section of said act of 1844, of those aldermen and common 
councilmen who were at the time stockholders in said railroad 
company; yet, since the statute does not declare the prohibited 
act void, nor impose a penalty for its violation, the contract is 
I IN hikdnocitiew sinc enecndewenecnpeceaxs 410 
15. Same, as affected by public policy.—The fact that several of 
the aldermen and common councilmen were, at the time said 


49 
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CONTRACTS—contTInvueED. 


contract ws entered into, stockholders in said railroad com- 
pany, does not, per se, invalidate said contract.............. 
16. Difference between sale and exchange; sale of slave by unlicensed 
negro-trader.—The charges of the court to the jury in this case, 
relative to the difference between a sale and an exchange, and 
as to the construction of the statute (Code, 33 399-400) forbidding 
the sale of a slave by an unlicensed negro-trader, held, on the 
authority of Williamson v. Berry, (8 How. U.S. R. 544,) to con- 


. 410 


tain no error prejudicial to the appellant.—Clement v. Cureton. 120 


17. Sale of slaves by unlicensed negro-trader.—The statute prohibit- 
ing a sale of slaves by an unlicensed negro-trader, and declaring 
such sale void, (Code, 4 397, 399, 400,) does not prevent a negro- 
trader, in whose sales-house slaves are exhibited for sale and 
sold by the owner, from recovering by action the half-commis- 
sions to which, by the custom of the trade, he is entitled in such 
case.—-Dillard v. Scruggs.......... ies lckbkecsuawevasss Kaas 


18. Same.—-Neither the 47th sub-division of section 397 of the dite, 


nor the act of 1856 amendatory thereof, (Sess. Acts 1855-6, p. 25,) 
prohibits a broker or agent for the sale of slaves from selling a 
slave belonging to himself, without license.--Brooks v. Pollard. 


19. Construction of special contract for sawing lumber ; perform- 


ance,and breach.—-Under a contract by which the plaintiff agreed 
to let the defendants have all the pine timber on his lands that 
was suitable for good lumber, and the defendants agreed to saw 
the same into lumber and sell it as soon as they could, to saw 
no other lumber until it was done, and to pay the plaintiff, an- 
nually, in money, one-fifth of the gross proceeds of the lumber 
sold and collected by them,—-neither the dissolution of the part- 
nership in the mill business between the defendants, nor the 
sale of the mill under a mortgage executed by one to the other 
of them, discharges them from the further performance of their 
contract, which is continuous and entire, and which binds them 
to performance within such time as will suffice for its accom- 
plishment by the use of a reasonable investment and effort.—Fail 
& Miles v. McRee...... Peesk ee bees. Gee RSP EGe whe ews yee 
20. Contract for sale of wiillafacberid article—A contract between 
the lessor and lessee of certain iron-works, to the effect that “the 
iron made at the furnace should be W.’s [lessor] as fast as it was 
male, until he was repaid for his advances in money and the 
rent due,” is a contract for the sale of the manufactured iron, 
aud uot for the work and labor bestowed in the manufacture. 


EE Toke e Fb Sey ve seh beNeN eked ened as oa esos 
21. When title passes to purchaser, as against execution creditor of 
vendor.--Under a verbal contract for the sale of an article to be 
manufactured by the vendor, if the contract is within the statute 
of frauds, the title does not pass to the purchaser until there 


has been a delivery to him; and if a valid execution against the 
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CONTRACTS—continveD. 
vendor is in the hands of the sheriff during the interval between 
the manufacture and the delivery of the aruvie, the lien of the 
execution is superior to the title of the purchaser............ 675 


CORPORATIONS. 


1, What constitutes public corporation.—The Mobile school com- 
missioners, as established by the act “to regulate the system of 
public schools in the county of Mobile,” (Session Acts 1853-4, 

p- 190,) constitute a municipal or public corporation.—Clark 
& Saunders v. Mobile School Comm’rS...........ccssceesseveeseeseee O2L 

2. Garniskment against—A public or municipal corporation is not 
amenable to the process of garnishment, under the laws of this 
State; and this exemption involves no violation of the first arti- 
cle of the constitution, which declares that “no set of men are 
entitled to exclusive, separate oneeneen or privileges, but in 
eousideration of public services.’ SESS Ore sheila wrens 621 

3. Authority of corporation to ary money. —_ char toe of the 
grand lodge of free-masons of Alabama (‘Toulmin’s Digest, 582-3) 
confers on said corporation no power to lend money.—Grand 
Lodge OE Mlabatee 0. Wed soos sciccessssnsevecscstsrevecivessssscries BIB 

4, Power of municipal magistrate, under ordinance, to imprison slave 
in default of bond for good behavior—Under the 15th section of 
the act of 1844, “to consolidate the several acts of incorpora- 
tion of the city of Mobile, and to alter and amend the same,” 
‘Session Acts 1843-4, p. 180,) and the ordinance “for the pun- 
isliment of vagrants and disorderly persons,” (Digest of City 
Charters and Laws of Mobile, 145,) the mayor has no authority 

r jurisdiction to require a slave to give a bond for his good 
behavior, or to commit him to jail in default of the execution 
of such bond.—Withers v. Coyles. ........secccssesccescssssessescseees B20 

5. Construction of municipal ordinance requiring publie carriages to 
be lighted when on duty by night-—Uuder the ordinance of the 
city of Mobile, imposing a fine “on the owner or driver” of a 
public carriage, hack or cab, for a failure to have the lamps of 
his vehicle lighted when on duty by night, (Municipal Laws of 
Mobile, 105, 2 86,) it is no defense to the owner, that he was 
not present, and had no knowledge of the alleged violation of 
the law by his negro driver.—Dane v. Mayor of Mobile...... J04 y 

6. Competency of stockholder as witness for private corporation.--A 
stockholder in a railroad company is not a competent witness 
for the corporation.-—Ala. & Miss. Rivers Railroad Company v. 


Q, 
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CRIMINAL LAW. 
. Change of venue.——The statute authorizing a change of venue in 
a criminal case, (Code, 2 8608,) [applies to and includes slaves. 
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CRIMINAL LAW—continvep. 


2. Same.—The venue having been changed on the prisoner’s ap- 
plication, and the cause afterwards re-transferred, by consent, 
back to the county in which the indictment was found, and the 
trial there had without objection on the part of the prisoner, he 
cannot be heard, in the appellate court, to question the validity 
of the order re-transferring the cause.—Paris y. The State...... 

3. Arraignment, and service of copy of indictment and venire.--When 
the record ina criminal case shows that the prisoner, being 
brought to the bar in custody, pleaded not guilty, without rais- 
ing any objection to the preliminary proceedings, and was 
thereupon tried and convicted, the appellate court will not 
reverse the judgment of conviction, because the record does 
not affirmatively show that he was formally arraigned, and served 
with a copy of the indictment and a list of the jury...... etek 232 

4, Entering plea of not guilty for prisoner.—Where a prisoner, hav- 
ing been duly arraigned, and having pleaded not guilty on his 
first trial, refuses to plead anew on a second trial, the court may 
cause the plea of not guilty to be entered for him.—Mose vy. 
AERTS CUTE T ee AVCRS SD SURCUEE ied Wee sie anees 211 

5. Objections to grand jury.—If an indictment is void, because 
found at a special term, at which the court had no authority to 
organize a grand jury, the objection may be taken for the first 
time in the appellate court; but, where the court had such an- 
thority, the prisoner cannot (Code, ?3591) take any objection 
to the indictment, on account of the want of qualifications of any 
of the grand jurors.—Harrington i Se 236 

6. Authority of city court of Mobile at special terms.—Under the act of 
1858, “ to repeal an act therein named regulating the sessions of 
the circuit and city courts of Mobile,” (Session Acts 1857-8, 

p. 57, 28,) the city court has authority, at a special term, to 
originate business, to take indictments, and to organize a grand 
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7. Presumption in favor of judgment.—If the validity of an indict- 

ment, found at a special term of the city court of Mobile, de- 

pended upon the fact that the accused was in custody at the 

time it was found, and the record did not affirmatively show that 

he was not then in custody, the appellate court would presume, 

in favor of the judgment, that he was then in custody......... 286 
8. Sufficiency of indictment.—It is not necessary that an indictment 

should show where the session of the court or of the grand jury 

was held, or that the grand jury was legally called before the 

court, or that the indictment was returned into court, or that 

the offense was committed within the period prescribed as a bar 

De See OEE OE SOMIOUNNOO, . i viccinayscnswessaseeewscaucees 236 
9. Munslaughter.—If death ensues from the intentional application 


of unlawful force, though there may have been no spev.fic inten- 
tion to kill, and thougi: the weapon used is not ordinarily cal- 
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CRIMINAL LAW —continvuep. 


culated to produce death, the perpetrator is guilty of man- 
slaughter in the first degree under the statute of this State, 
(Code, #2 3084-85,) as he would be guilty of voluntary man- 
slaughter at common law. (A.J. Warxer, C.J., dissenting.) —Me- 
Manus v. The State........ . 2... Lice kN ae TAKS ee 
10. Murder; sufficiency of indictment.—Aun indictment for the mur- 
der of * Butler, whose christian name is to the grand jury 
unknown,” is sufficient under the provisions of the Code.—Bry- 
a a ee ere Perr pene cues 
11. Same; relevancy of prisoner's subsequent acts and declarations as 
evidence. —Under an indictment for murder, it having been shown 
that the prisoner and the deceased, while on a drunken frolic, 
had an altercation together, which resulted in a fight between 
them; that the prisoner struck the deceased with a brick-bat 
during the fight, and that the latter died from the effects of the 
blow during the following night,—it is competent for the State 
to prove, “that about a half-hour after the blow had been given, 
and after the fight was entirely over, aud after the parties had 
left tire place where the fight oceurred, the prisoner went to 
the place where the deceased was, with a pistol in his hand, 
and said he had come to kill the damned old rascal.” 








v. The State ......... pus weneasa es ia ethics Peeve eT ree 
12. Same; admissibility of imaseuilen —Where a witness testifies, 
that he went to see the prisoner, after his arrest, at the instance 
and request of the latter, and found him confined and chained; 
that in reply to an inquiry why he had sent for him, the pris- 
euer referred to an infermal preliminary examination, at which 
the witness had assisted, admitted that his denial of guilt on 
that occasion was false, and preceeded to contess his guilt; aud 
that he did net know of any promises or threats previously 
made to the prisoner,—this is sufficient, prima facie, to show 
that the confessions were voluntary, and to authorize their ad- 
mission as evidence before the jury.—Mose v. The State...... 
18. Same.—The confessions of the prisoner in this case, who was 
a slave, held to have been properly received in evidence under 
the facts disclosed in the record, notwithstanding promises of 
favor made by his master several weeks previously, and threats 
of violence by third persons on the day before such confessions 
i inh. ou che EE TT ETS eee ee 
14. Withdrawal of jury pending endian investigation by ee 
touching admissibility of confessions.—There is no rule of law, 
which requires that, pending the preliminary investigation by 
the court as to the competency and admissibility of confessions, 
the jury should be made to withdraw: if a case should arise, 
in which the ends of justice demanded that such a course should 
be pursued, an appeal must be made to the enlightened discre- 
RE Ir I iiss van heaw eden saws snncwnwesdoe 
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CRIMINAL LAW--contINUvUED. 


15. Relevancy of evidence corroborating confessions of prisoner and 
dying declarations of deceased.—The fact that a buckshot, of the 
size admitted by the prisoner to have been used by him in 
shooting the deceased, was found a month afterwards, lodged 
in a tree near the scene of the murder, within the range of a 
gun discharged under the circumstances detailed in the dying 
declarations of the deceased and in the confessions of the pris- 
oner, is relevant evidenee, as corroborating those declarations 
ee Oe TPE ET TE TT Te eT eee een 

16. Weight of confessions as evidence—The corpus delicti being 
otherwise established, a conviction may be had on the prisoner’s 
confessions alone, if free, voluntary, and satisfactorily proved.. 

17. Selling liquor to slave.—Under an indictment for selling liquor 
toaslave, (Code, 33283,) the fact that the slave’s master gave 
him money, and sent him into the defendant’s house to buy 
liquor, while he himself waited on the opposite side of the 
street, for the purpose of ascertaining whether the defendant 
would unlawfully sell liquor to slaves, constitutes no defense. 
ae Pe 

18. Same; averment of ownership of slave in indictment.—Since the 
husbanl has a special property in his wife’s statutory separate 
estate, (Code, 2 1983,) a slave belonging to her separate estate 
may be described in such indictment as the property of the 
RMSAN Ses ca e008 Sy IE bow alen stem Siacereraels ass cstsicie 

19. Retailing ; selling liquor > unk on or about premtses.— Held, on 
the anthority of EHasterling’s case, (30 Ala. 46,) Downman’s case, 
(14 Ala. 243,) and Brown’s case, (31 Ala. 353,) that the court 
properly refused to instruct the jury, at the request of the 
defendant, “that if they believed from the tieageans that the 
liquor was drunk in the State of Tennessee,” or, “that it was 
carried upon land belonging to another person,and over which 
the defendant had no control, and drunk there,”—they must find 
the defendant not guilty.—Patterson v. The State............. 

20. Forgery; sufficiency of indictment—-An indictment which 
charges the felonious uttering and publishing as true of a 
forged instrument, knowing the same to be forged, is sufficient, 
(Code, #3154, 3165, 3501, 3518-19, 3526,) although a conviction 
might also be had for such uttering and publishing under an 
indictment charging it as forgery.—Harrison v. The State...... 

21. Same ; plea of former acquittal.— Under an indictment charging 
the uttering and publishing as true of a forged instrument, 
knowing it to be forged, the defendant pleaded a former acquit- 
tal, and proved, “that he was heretofore indicted and tried for 
the forgery of the same instrument with the uttering of which 
he is charged in the present indictment, and was regularly ac- 
quitted. upon such trial,—A/e/d, that presuming this to be al! 
the evidence in the case, there was no error ina charge which 
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CRIMINAL LAW —contiNnuep. 


instructed the jury, “that a trial for, and acquittal of the for- 
gery of an instrument, was not a bar to a subsequent indictment 
for uttering the same instrument as genuine, knowing it to be 


22. Burglary.—Getting into the chimney of a house, with intent 


to steal, is a sufficient breaking and entering to constitute bur- 
glary, although the party does not enter any of the rooms of 


the house:—=Donohooi vs The: States. .cccscccssccsoccees's vince ssc eck 


23. Adultery ; relevancy of evidence——Under an indictment against 
a married man for living in adultery with an unmarried woman, 


it having been proved that the defendant frequently visited, by 
night, the house in which the woman lived, and was seen lying 
in bed with her in her chamber, proof of the woman’s general 
reputation for a want of chastity is relevant and admissible for 
the prosecution.—Blackman v. The State... .......cecccccesseeeeees 
24. Resisting legal process——Under an indictment for resisting the 


execution of process by a constable, it having been shown that 


the constable was exercising the duties of that office under 
eolor of an election, and that the process in his hands was such 
as it is the right and duty of constables to execute, tiie defend- 
aut cannot be permitted to prove that, by reason of a faint in 
his blood, the constable was constitutionally incapacitated to 
hold any civil office—Heath v. The State... . 0.0.0... ccsceceesesee 
25. Obstruction of publie road——To obstruct a public seed by a 


4 


fence, bar, or otier impediment of like kind or description, 
placed in or upon the road, is made a misdemeanor by statute, 
(Code, @1176;) but, where the obstruction is caused by a mill- 
dam, erected at some distance from the road, whereby the 
water is backed up and increased at the point where the stream 
crosses the road, to such a depth as to impede and interfere 
with travel, this is no violation of the statute, unless wi//fully 
done.—--Prim v. The State........... diesen cinSecacemas ntti paduseneess or 
26. Conviction on testimony of accomplice.—A couviction cannot be 
had on the uncorroborated testimony of avn accomplice, (Code, 
23600.) though such accomplice was also examined as a witness 
before the grand jury.—Bird v. The State.........0.. 2... eee 
27. Same.—If a master gives money to his slave, and intel ‘hin 
into a grocery to buy liquor, while he himself waits without to 
see whether the liquor is furnished to the slave, he cannot be 
considered as an accomplice of the seller, within the meaning of 
the statute (Code, 33600) which forbids a conviction on the un- 
corroborated testimony of an accomplice.—Harrington v. The 
ee ee ee rr eee ee ee ee ee ing edoente 6 aia etnias 
28. Charge on sufficiency of circumstantial evidence.—A charge to 
the jury, instructing them that they could not lawfully convict 
the prisoner, “if, upon all the evidence, they believed that tie 
probabilities of his guilt were as high as ten thousand to one 
against his innocence,”—held to have been properly refused, 
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CRIMINAL LAW—continvep. 
because the record did not show that the evidence was confined 
to facts wholly inconclusive in their tendency; and the court 
added. “It may be doubted, indeed, whether the charge, in the 
form i which it was asked, would not, in any case, be more 
calculated to confuse, than to enlighten the jury................ 
29. Charge on sufficiency of evidence.—A charge to the jury, in- 
structing them that they must find the prisoner not guilty, 
“unless the evidence against him was such as to exclude to a 
moral cortainty every supposition (or hypothesis) but that of 
his guilt,” asserts a correct legal proposition, and ought to be 
given at the request of the prisoner.—Mose v. The State......... 
30. Same.—But a charge which asserts that he is entitled to an ac- 
quitial, * unless the evidence against him was such as to exclude 
to a moral certainty every possible hypothesis but that of his 
guilt,” is erroneous........ SEN DSS\sb San <p0b BUN SSRSSKObenv ares Werebaeeversen foes 
31. Charge on weight of evidence as compared with evidence in re- 
ported case.—Under an indictment charging a man and woman 
w.ti living together in adultery, the defendant’s counsel read to 
the jury the reported case of Mosser v. Mosser, (29 Ala. 313,) in 
Which tie evidence was held insufficient tu establish the fact of 
adultery; and asked the court to charge the jury, “that, unless 
they believed the facts of the case at bar were stronger and 
more conclusive of guilt than the facts in that case, the defend- 
ant ouglit to be acquitted,’—held, that the charge was properly 
refused.—Blackman v. The State........ errere Ppa iiina = 
32. Charge ignoring proof of venue.—A charge to the jury, instruct- 
ing them that, on a hypothetical state of facts, not including 
proof of the venue, the prisoner “‘ would be guilty as charged,” 
is erroneous, and will work a reversal of the judgment of con- 
viction, although the record shows that it was given “among 
other charges.”—Henry v. The State..........eeccecceeseees : 


See, also, Corporations, 4, 5. 
J 


CUSTOM. 

1. As to employment of hired slave.—In an action by the owner, 
against the sub-bailee of the hirer, to recover damages for the 
loss of a slave, who was accidentally killed while assisting to 
raise a gin-house on the defendant’s plantation, (the contract of 
hiring being general in its term,) although 1t may be competent 
for the defendant to prove that prudent masters are generally in 
the habit of employing their own slaves in that service when 
necessary, he cannot prove a local custom among planters to 
send their own and their hired slaves to assist their neighbors 
in raising gin-houses.—Jones V. Fort...........scccccrcccscsseccceseceee 


DAMAGES. 
1, For breach of special contract.—Under a contract by which the 
plaintiff agreed to let the defendants have all the pine timber on 
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DAMAGES—contTINvuep. 
his lands that was suitable for good lumber, and the defendants 
agreed to saw the same into lumber and sell it as soonas they 
could, to saw no other lumber until it was done,and to pay the 
plaintiff, annually, in money, one-fifth of the gross proceeds of 
the lumber sold and collected by them,—but one action Jies for 
the defendants’ failure and refusal to saw all the timber on the 
plaintiff’s land; in which, although the time of performance 
may not then have elapsed, he is entitled to recover damages 
for the continued and prospective failure of performance, to be 
assessed upon the basis of value at the time of the breach sand 
the measure of his recovery is the profits which woul! have 
accrued to him from the defendants’ performance of their con- 
tract, to be ascertained by deducting the value of the timber 
left unsawel from one-fifth the value of the timber which it 
would have made.—Fail & Miles v. McRee.........ccceececee eee ees ; 
2. For breach of warranty of soundness of slave.—In an action to re 

cover damazes for a breach of warranty of the sound:ess of a 
slave, the right to recover the reasonabie cuarges of the) iysi- 
cians who have attended tiie slave, does not depend tipou the 
fact that they have been paid.—Kelly v. Cunningham 


DEEDS. 


1. Destruction of deed.—The destruction of a deed, by or with the 
consent of the grantee, does not re-invest the grantor with the 
legal title to the premises couveye:| —Gimon v. Davis............. 

2. Constructive notice of mortgage und unregistered deed.— The regis- 
tration of a mortgage is constructive notice only to those who 
hold under the mortgagor, (correct'ng d ctum in Center v. P. + 
M. Bank, 22 Ala. 743 ;) but, if the mortgagor, having voluntarily 
destroyed an unregistered deed to himself, and procured the exe- 
cution of a deed by his vendor to a trustee for his wife, joins 
with his wife and the trustee in a conveyance to a purchaser, 
the registration of the mortgage charges the purchaser with 
constructive notice of such unregistered deed, and he cannot 
successfully defend an action at law by one claiming under a 
subsequent purchase at execution sale against the mortgagor... 

3. Validity of deed of trust for benefit of preferred creditors.—A 

deed of trust, made by a debtor in failing circumstances, while 

actions at law were pending against him, and only a few days 
before the rendition of judgments ; conveying his stock of mer- 
chandise, store-house and residence, which constituted the bulk 
of his visible property, toa trustee for the benefit of certain 
bona-fide creditors ; authorizing the trustee to sell the goods “ at 
either public auction or private sale, as in his judgment may be 
best calculated to bring the largest sum of money ;” and pro- 
viding that the proceeds of the sale of the property, after pay- 
ment in full of the secured debts, together with the costs and 
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charges attending the execution of the trust, should be paid over 
to the grantor or his order, (which deed was declared by this 
court, on a former appeal, not to be fraudulent and void on its 
face,)—held not fraudulent in fact, on proof that the trustee sold 
the goods at retail, and mostly on credit till the end of the cur- 
rent year ; that the grantor afterwards paid some of the secured 
debts with funds not conveyed by the deed ; and that he de- 
clared a few days after the execution of the deed, but not in the 
presence of the beneficiaries, that his object in executing it was 
“to keep the executions out of his house.”—Stetson & Co. v. 
PRO ii p.cartnutisdtinke tedbcigesicsiva ss PKS ene: 
Difference between deed of trust and general assignment.—A deed 
of trust, executed by a debtor in failing circumstances, ond con- 
veying the bulk of his visible property to a trustee for the ben- 
efit of certain preferred creditors, cannot be held a general as- 
signment, (Code, 31556,) when it appears that the grantor had 
also notes and accounts due him, of considerable value, not con- 
veyed by the deed. 


. Deed of gift to woman “ and heirs of her body.”’—Under a deed 


of gift, by which the grantor, after reciting his wish to make 
permanent provision for an unmarried daughter and her chil- 
dren, conveyed certain slaves to a trustee, “for the sole use of 
my [his] said daughter Prudence and the heirs of her body for- 
ever ; but, in case the said Prudence shall die without an heir, 
then the said negroes, together with their increase, to return to 
my estate, to be equally divided between her brothers and sis- 
ters,’”’-- jeld, that the interest of the daughter, whatever it might 
be, terminated at her death, and that the children then took thie 
absolute property as remainder-men.—Williams v. McConico.... 


. Same.—-A deed of gift, by which slaves are conveyed to a trus- 


tee, “for the sole and separate use and benefit, and for the suj:- 
port and maintenance,” of a married woman “and the heirs of 
her body, free from and uncontrolled by her said husband, and 
to be in no manner subject to or liable for his debts,” confers 
upon her the absolute equitable interest in the slaves, and 
gives her children no estate whatever, either jointly with her, 
or as remainder-men.—Young v. Kinnebrew,.........sseeeeseeees 


. Same.—A deed of gift, by which slaves and other personal prop- 


erty are conveyed to.a trustee, in trust for the separate use and 
benefit of the grantor’s daughter, then a married woman hav- 
ing children, ‘‘and the heirs of her body now begotten and 
hereafter to be begotten,” free from the control, debts and liabili- 
ties of her husband ; with a further stipulation, that the trustee 
should permit the daughter to have the possession and control 
of such portion of the property “as shall and may be necessary 
for the welfare and comfort of her and her children,” but should 
have power, at his discretion, to take the property into 
his own possession, ‘and so to employ and manage the same 
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DEEDS—contInuep. 


as shall be to the true interest and benefit of her and her 
children,”—confers upon the danghter’s children, who were 
living when the deed was executed, an equal and joint interest 
with their mother, subject to diminution by the subsequent 
birth of other children.—Robertson & Pettibone v. Johnston.... 
8. Gift to “children” held not to include grand-children—Under a 
deed of gift by which slaves are conveyed to a trustee, in trust 
for the sole and separate use of the grantor’s married daughter 
during coverture, and, “ upon the dissolution of said marriage,” 
to be conveyed ‘‘to the present and future children, the off- 
spring of said marrivge, that may be living at the time of the 
happening of said dissolution of marriage,’—grand-children, 
whose parent was living at the time the deed was executed, but 
died before the dissolution of the said marriage, take no 
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interest.—McGuire v. Westmoreland ........ .....ccceusceesccessceseees a S 


DEPOSITIONS. 

1. Objection to responsiveness of answer.—An objection to a part of 
a deposition, on the ground that it is not responsive to any in- 
terrogatory, cannot be made for the first time during the trial. 
DISHIONE Fs TUPOU, 6 i ccserecadosces er mere rc re 

2. Indefinite objection.—A motion to suppress a deposition, “ be- 
cause the witness did not answer material portions of the 3d, 
4th, and Sth cross-interrogatories,” is too general and indefi- 
nite.—Howard v. Coleman........ (isVaneeee eeRbene sew eeas 


DETINUE. 

1. Liability of sureties on detinue bond.—There is no statute in this 
State, authorizing a summary judgment for costs against the 
sureties on a detinue bond, jointly with their principal, on his 
dismissal of the suit.- Garrett & Brooks v. Fuller............. 


DIVORCE. 
|. Proof of adultery.—To establish the charge of adultery by cir- 
cumstantial evidence, the circumstances proved must be such 
as would lead the guarded discretion of a reasonable and just 
man to the conclusion that the crime had been committed; 
but the fact that the husband, without justifiable cause, vol- 
untarily abandons his wife’s bed within a year after their mar- 
| riage, lends additional weight to suspicious circumstances 
against him, and tends to give them an unfavorable construc- 
tion. Tested by these rules, the evidence in this case is suffi- 
cient to prove adultery on the part of the husband.— Jeter v. 


2. Alimony; how decreed.—When a decree of divorce a vinculo 
matrimonti is rendered in favor of the wife, the statute (Code, 
2 1971) authorizes the chancellor to allow her a sum of money 
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in gross by way of permanent alimony............ceccscssessceerscees OL 
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3. Amount of alimony.—In determining the amount of perma- 
nent alimony to be allowed to the wife, when a divorce is 
granted to her on account of the husband’s adultery, her own 
conduct is a proper matter for consideration, (Code, @ 1972 ;) 
but the mere fact that, after her abandonment by her husband, 
she spoke of him and of her former engagement to be mar- 
ried to another man in an indiscreet and improper manner, 
does not justify the denial of a liberal allowance to her ........ 

4, Same.—An allowance of $20,000 to the wife, as permanent ali- 
mony, where the value of the husband’s estate is between 
$40,000 and $50,000, would, ordinarily, be excessive; but, under 
the special circumstances of this case—it appearing that the 
husband had only two children, the elder of whom was a man 
thirty years old, for whom he had already made liberal pro- 
vision, while he disowned the younger, who was the only child 
of the complainant—is not unreasonable. ...........s..ceee-eeeeese : 

5. Estimate of wife's statutory separate estate in determining amount 
of permanent alimony.—After the delivery of the opinion in 
this case, affirming the chancellor’s decree on the merits, but 
remanding the cause, in order that a reference to the master 


might be made to ascertain the amount of compensation to be 


allowed to the complainant’s solicitors, the parties compromised 
the matters in controversy between them; and after the full 
execution of the agreement, by which the appellant obtained 


some advantages to which he was not entitled under the de- 


cree, his counsel having called the attention of the court to 
the fact, not before noticed, that the wife was shown by the 
record to possess a statutory separate estate, the value of which 
did uo! appear to have been shown in any manner to the chan- 
cellor, or to have been estimated by him in determining the 
amount of her permanent alimony,—/eld, that the decision in 
the cause, under these circumstances, should not be considered 
as settling the rule, that an allowance out of the husband’s 
estate, as permanent alimony to the wife, can be sustained on 
appeal, where the wife has a statutory separate estate, unless 


it appears that the value of that estate was shown to the chan- 
ceilor, either by the evidence in the cause, or by the report of 


the master under a reference. (A. J. Watker, C.J., dissenting, 


held, tnat in view of the great disparity between the estates of 
the parties, as disclosed by the record, the appellate court 


should take judicial notice of the fact that the wife’s separate 
estate was not sufficient for her maintenance.)..... soe45a54e 


6. Alimony pendente lite —An order for the allowance of tempo- 


rary alimony, though usually made at an early stage of the 
cause, and on a reference to the master, may be made on the 
final hearing, without an order of reference; the allowance is 
not restricted to asum sufficient to provide for the wife the 
mere necessaries of life, but depends on the circumstances 
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DIVORCE—continvep. 
and social position of the parties; and the decision of the 
chancellor will not be reversed by the appellate court, unless 
the record presents a strong and plain case of error..........++. 391 
7. Allowance of solicitors’ fees—An allowance for the fees of 
the wife’s solicitors must be restricted to the actual reasonable 
value of their services, and should not be made without a refer- 
ence to the master, or proof as to the proper amount............ 391 


DOWER. 
1, What law governs right of dower.—Authorities cited on the 
question, whether the widow’s right of dower is governed by 
the law which was of force at the time of the husband’s death, 
or by that which was in existence at the time of the marriage 
and acquisition of the land.—Harrison y. Boyd............. 203 
. Same.-The widow’s right of dower is governed by the law 
which was of force at the time of the husband’s death, and 
not by that which was in existence at the time of the mar- 
riage, or of the husband’s acquisition of the land.-—Boyd v. 
I iii cieeises enicemeianecmnensnnr snmmaeiouanniteeua seen 
3. When widow v8 entitled to nie .—Under the Code, (21854,) 
the widow is not entitled to dower in lands which were pur- 
chased by her husband at an administrator’s sale, but of which 
he never received any conveyance, not having made full pay- 
ment of the purchase-money at the time of his death... .203, 533 
4, When widow is entitled to rents of dwelling-house—The widow’s 
statutory right to retain possession of the dwelling-house in 
which her husband most usually resided next before his death, 
with the adjacent plantation, (Code, 21259, 1354, 1867,) and 
her consequent right to recover the rents thereof, attach only 
to the premises of which she is dowable..............0e.e0008 203 


no 


ENTRY AND DETAINER—Forcisie anp UNLAWFUL. 


1. Variance between summons and complaint.—In an action of forci- 
ble entry and detainer, removed by appeal from a justice’s 
court into the circuit court, (Code, 32864,) the cause being 
triable de novo, the complaint should not be rejected, on ac- 
count of a variance between it and the cause of action en- 
dorsed on the summons issued by the justice.—Van Aspen vy. 


ROWE ties eins is's 8s sete 582 
ERROR AND APPEAL. 
I. Wuen AppeEat Liss. 
1. From decision on petition for hab. corp.—An appeal does not lie 
to the supreme court, from the decision of a probate judge on ,' 
a petition for habeas corpus. —(Code, #3016, 3710-47.)—Guilford 
95 
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ERROR AND APPEAL—continvuep. 

2. From order for mandamus.—An appeal lies to the supreme 

court, from an order of the circuit court granting a mandamus 

against the mayor of a city.x—Withers v. The State................ 
II, Practice. 


3. Amendment of judgment pending appeal.--When a judgment is 
amended nune protunc during the pendency of an appeal, and 
the amendment brought up on certiorari previously sued out, 
the amended judgment is properly before the appellate court. 
Dow v. Whitman & Ousley...........0..ceeees kisbiideceieetines sbbheneee 

4, What is revisable-—In civil causes, the appellate court will not 
notice any assignment ef error which is not insisted on in the 
argument of the appellant’s counsel Howard v. Coleman...... 

5. Same.—On appeal from a decree in chancery, dissolving an 
injunction on the denials of the answer, without passing on 


252 


604 


=g 
bo 
— 


the equity of the bill, the appellate court will only consider , 


the single question decided by the chancellor.—McLaughlin 
v. McLaughlin........... niswaiesdiniin Uivlekabek sks ceccenswbanstevisnss nes 
6. Same.—On appeal by the complainants from a final decree in 
chancery in their favor, assigning as error the rules adopted 
by the chancellor for the statement of the accounts between 
the parties, the appellate court will not, at the instance of the 
appellees, consider the equity of the bill.—Bobe’s Heirs v. 


Stickney....... Sie Cotesiee eS cuitrie cas baste eam sie see sé : 


7. Same.—On appeal from a final decree in chancery, granting 
to the wife a divorce a vinculo matrimonti, and ordering the 
husband to pay her a specified sum as temporary alimony, and 
an additional sum to her solicitors as compensation for their 
services, the order for the payment of the solicitors’ fees is 
revisable ; but, on the question whether the order for the pay- 
ment of temporary alimony is revisable, the majority of the 
court express no opinion. (A. J. Waker, C. J., dissenting, 
held that neither portion of the order for the payment of 
money was revisable.)—Jeter v. Jeter....... RecN Saws 

8. Conclusiveness of judicial decision—A decision; of the supreme 

court is the law of the case in which it is pronounced, and its 

correctness cannot be questioned on a second appeal.—Round- 
tree v. Turner...... .. iced ctunesosnbs er nreeeene terre iiapebaiadaeintawees ; 

. Same.—After a judgment of the probate court has been twice 

reversed on error, and the cause remanded for further pro- 

ceedings, the appellate court will not, on a third appeal, cou- 
sider the question whether the probate court had jurisdiction 
of the proceeding; that question having been implicity in- 
volved in the former decision, although the point was not 
then directly made.—Mims v. Sturdevant ............. Nabnigecestes 

10. Same—Under a bill filed by a creditor, against the personal 

representative and several legatees of his deceased debtor, 

seeking satisfaction of his debt out of the property in the 
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ERROR AND APPEAL—contiNvED. 
hands of the legatees, the guardian ad litem of the infant lega- 
tees put in a formal answer, denying all the allegations of the 
bill; one of which allegations was, that the testator was in- 
debted to the complainant. The only evidence of indebted- 
ness adduced by the complainant was a judgment against the 
testator’s executor, rendered after the executor’s assent to the 
defendants’ legacies. On writ of error from the chancellor’s 
decree, one of the assignments of error by the defendants was, 
the rendition of a final decree for the complainant without any 
proof of the testator’s indebtedness to him. In the opinion 
of the supreme court it was said, ‘‘ The debt against the testa- 
tor is well established.” Held, on a second appeal by the de- 
fendants, after the infants had attained their majority, and had 
put in an answer requiring proof of the testator’s indebtedness 
to the complainant, that this opinion precluded inquiry into 
the legal question, whether a judgment against the executor, 
rendered after his assent to the defendants’ legacies, was, as 
against them, evidence of the testator’s indebtedness to the 
complainant.—Sanders v. Godley’s Adm’r 

ll. Error without injury.—The correctness of a cha 
jury, which, however erroneous, could not have prejudiced the 
appellant, will not be revised, at his instance, by the appellate 
court.—Williams & Smart v. Carpenter & Co 

12. Same.—Where the defendant’s title is affirmatively shown to 
have been wholly insufficient to overturn the plaintiff’s prima- 
Sacre case, the appellate court will not, at his instance, inquire 
into the correctness of any of the rulings of the primary court 
adverse to him.—McTyer v. McDowell...... 

13. Sume.—The admission of evidence, which, though illegal, is 
simply redundant or superfluous, is, at most, error without in- 
jury.—Bishop v, Blair 

14. Sume.—The admission of evidence to prove a fact which is 
admitted by the pleadings, is, at most, error without injury. 
Ala. & Miss. Rivers Railroad Co. v. Sanford & Reid 

15. Same.—-The admission of irrelevant evidence, in rebuttal of 
irrelevant evidence, is, at most, error without injury.—Wat- 
son v. Tool & Nicholson 

16. Same—The wrongful sustaining of a demurrer to a special 
plea, when the defendant might have had the benefit of the 
same defense under his other pleas, is, at most, error without 
injury.—Fowell v. Asten oe 

17. Same.—The appellate court will not inquire into the le zelity 
of 2 question propounded toa witness, when the answer tliere- 

to elicited no illegal evidence.—Clement v. Cureton 

18. Same.—The admission of legal evidence, for an illegal pur- 
pose, 1s not a reversible error: it is the duty of the party to 
limit its effect by asking an appropriate charge to the jury. 
Robinson’s Adm’rs vy. Allison 
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ERROR AND APPEAL—continvEp. 

19. Practice on error in appeal or certiorari cases.—In appeal and 
certiorari cases, which, when the amount in controversy is less 
than $20, are tried by the court without the intervention of a 
jury, (Code, 3 2369,) the judgment of the circuit court will 
not be reversed on error, unless its decision on the facts is 

shown to be manifestly wrong.—Dane v. Mayor of Mobile... 

20. Presumption in favor of regularity of pleadings.—When a de- 

murrer has been sustained by the primary court, the appellate 
court will presume, unless the record affirmatively shows the 
contrary, that the causes of demurrer were specified, as required 
by the statute.-—Newsom v. Huey... ............cceeee sees 
21. Presumption in favor of judgment.—Where the rulings and 
judgment of. the circuit court can be sustained under the pro- 
visions of the Code, but not under the former law, the appellate 
court will presume, unless the record repels such presump- 
tion, that the facts of the case brought it within the provisions 
of the Code.—Harrison v. Boyd...... ....c.seeecceececee: i 
22. Same.—On appeal from a judgment of the circuit court, re- 
versing a decree of the probate court,—by which decree an 

: administrator was charged with interest on the money in his 

hands, although he made the statutory affidavit, (Code, 2 1813:) 
if the record does not show, by bill of exceptions or otherwise, 
the evidence which was before the probate court, the appellate 
court will presume that the evidence justified its decision. 
Roundtree & Kirby v. Snodgrass...........eeec00 soooeees 

23. Same—In a case which was tried before a probate judge 
without the intervention of a jury, the appellate court will 
presume, unless the contrary is affirmatively shown, that his 
decision was justified by the evidence.—Guilford v. Hicks... 

24. Same.—If the validity of an indictment, found at a special 
term of the city court of Mobile, depended upon the fact 
that the accused was in custody at the time it was found, and 
the record did not affirmatively show that he was not then 
in custody, the appellate court would presume, in favor of 
the judgment, that he was then in custody.—Harrington v. 
ND ital dentbhieseeti siehadianiget <banieunacensebaiaiernerseboreeseees 


III. JupeMent. 











25. Judgment reversed in part, and rendered.—A judgment for costs 

Ba | against the sureties on a detinue bond, jointly with their prin- 
cipal, will be reversed on error as to the sureties, and affirmed 

as to their principal.—Garrott & Brooks v. Fuller........... 

26. Remandment of cause on reversal,—On the reversal of a judg- 

ment of the circuit court, rendered on demurrer to evidence, 

or on an agreed state of facts, the cause will be remanded. 

Tenn. and Coosa Railroad Co. v. Moore......... eee ore 

27. Decree affirmed in part, and reversed and remanded in part. 

The decree of the chancellor in this case, granting a divorce 
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ERROR AND APPEAL—continvuep. 
to the wife, was"reversed, and the cause remanded, as to the 
order making an allowance to the wife for her solicitors’ fees, 
but was affirmed in every other respect ; and the costs of the 
appeal were imposed on the appellant.—Jeter v. Jeter...... 

28. Judgment reversed and rendered.—On appeal from a judg- 
ment against a garnishee, in a case removed from a justice’s 
court by certiorari, an error in the amount of the judgment, 
which might have been corrected on motion in the circuit 
court, will be corrected by the appellate court, at the costs 
of the appellant.—Gould v. Meyer. ..........-.ceeesceeeees 


ESTATES OF DECEDENTS. 


1. Jurisdiction of probate court to sell real estate—The probate 
court has no jurisdiction to order the sale of lands, for the 
purpose of division among a decedent’s heirs-at-law or devi- 
sees, when the decedent had, at the time of his death, no title 
whatever to theland, either legal or equitable.—Bishop v. 
OS Rican aiiatinc elie aed sehienihinbieey Sn eee 

2. Preseniation of claim.—in an action against executors, on a 
decree rendered against their testator in his life-time, (the 
statute of non-claim being pleaded,) a witness for plaintiff tes- 
tified, that the defendants were informed of the nature and 
amount of the demand, and frequently admitted, within 
eighteen months after the grant of letters testamentary, “that 
the plaintiff was claiming said decree of said estate, but said 
they expected to be able to prove it had been paid ;”’ and that 
on a partial settlement with the probate court, made within 
eighteen months after the grant of their letters, they reserved 
money to pay said decree, provided they should be compelled 
to pay it,—/eld, that this evidence, if believed by the jury, 
might justify them in finding that the claim was duly present 
ed to the executors.-—-Frazier’s Executors v, Praytor........... 


See, also, CHancery, 7-9. 


ESTOPPEL. 

1. Estoppel en pais——An estoppel resting in parol can have no 
effect, at law, upon the title to land.—Gimon v. Davis............ 

2. Hstoppel by record.—In proceedings before the probate court, 
on the petition of a widow, for the allotment of her dower, the 
mere fact that the husband’s administrator is named as a de- 
fendant in the marginal statement of the parties’ names, and 
a decree for costs rendered against him, is not sufficient to 
show that he was a party; consequently, the record is 
not admissible evidence against him, in a subsequent action 
by the widow for the recovery of rents, and does not estop 
him from denying the husband’s seizin of the lands.—Har- 
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ESTOPPEL—contInvep. 

3. By record, and by acts en pais.—A decree of sale by the probate 
court, for the purpose of division among heirs or devisees, does 
not operate an estoppel against a party thereto, when the pro- 
ceedings are void for want of jurisdiction in the court; nor is 
the party estopped, at law, from disputing the title of the pur- 
chaser, by the fact that he stood by and permitted the sale, 
without objection, afterwards refused to let the purchaser sur- 
render his purchase, received a part of the purchase-money in 
distribution, and subsequently bought from the purchaser a 
right of way over the land.—Bishop v. Blair.. seus 80 

4. Against tenant from denying landlord’s title nero onder of de 
commissioners’ court, granting to the defendant a private 
right of way through the plaintiff’s lands, does not estop the 
defendant, when sued for the commission of a trespass on lands 
outside the track of the private road, from ee the plain- 
PEST HAAG EO BIG BAN is ss dsc scs cane wewecccasen ihawswssatevenseseosecden 80 

5. Same—The acceptance of a lease from a stranger, by a party 
who is in possession of land, if done “in ignorance of his 
rights,” does not estop him from afterwards impeaching the 
validity of such stranger’s title.—Cain v. Gimon................ 168 

6. Estoppel against administrator from denying intestate’s seizin.—In 
an action by the widow, against the husband’s administrator, 
to recover the rents of the dwelling-house in which the hus- 
band most usually resided next before his death, (Code, $1359,) 
the defendant is not estopped from denying that his intestate 
had such title to the premises as is necessary to support the 
ene W. TOUNGE aiid sintinivanasenacvencectiessivensiniseens 
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EVIDENCE. 
I, ADMISSIBILITY AND RELEVANCY. 


1. Relevancy of evidence rebutting fraud in execution of conveyance. 
In trespass against a sheriff, for levying an attachment on a 
stock of goods claimed by the plaintiffs under a conveyance 
from the defendant in attachment, which conveyance is im- 
peached for fraud by the defendant; the defendant having 
proved that, about the time of the execution of «the convey- 
ance for the stock of goods, the debtor also conveyed all his 
other property to the plaintiffs, taking their notes for the 
purchase-money, and having produced other evidence of fraud 
in the execution of the conveyances, it is competent for the 
plaintiffs, in rebuttal, to prove that the proceeds of these notes 
were used by him in payment of pre-existing lona-fide debis, 
and that the plaintiffs had paid the debts which, by their con- 
tract with him, they had bound themselves to pay; and the 
fact that these payments were made after the levy of the at- 
tachment, and after the institution of the suit, does not affect 


the admissibility of the evidence.—Watson vy. Tool & Nicholson 13% 

















RE OT rent 


pen uae 





St hace 


pons 








INDEX. _ 





EVIDENCE—contINnveED. 


2. Relevancy of evidence to prove performance.—Iin an action to 


recover damages for a breach of one of the stipulations of a 
contract, evidence showing the defendant’s performance of 
another distinct stipulation is irrelevant.—Fail & Miles y. 
ne ee ee eee ee ee ee ki emai 


3. Relevancy of evidence distinguished from sufficiency——In trespass 


guare clausum fregit, the evidence of a witness who testifies to 
a trespass committed by defendant on lands belonging to plain- 
tiff, but cannot identify those lands as the lands described in 
the complaint, cannot be excluded from the jury on motion. 
Pike v. Elliott..... ne ere Cr eT eT eee 


4. Murder; relevancy of prisoner’s subsequent acts and declarations as 


or 


See 


evidence.—Under an indictment for murder, it having been shown 
that the prisoner and the deceased, while on a drunken frolic, 
had an altercation together, which resulted in a fight between 
them; that the prisoner struck the deceased with a brick-bat 
during the fight, and that tie latter died from the effects of the 
blow during the following night,—it is competent for the State 
te prove, “ that about a half-hour after the blow had been given, 
and after the fight was entirely over, and after the parties had 
left the place where the fight occurred, the prisoner went to 
the place where the deceased was, with a pistol in his hand, 
and said he had come to kill the damned old rascal.”——McManus 
Py AS AAA RS Rao Rees ctenKasmneans ee ee 
Relevancy of evidence corroborating confessions of prisoner and 
dying declarations of deceased.—The fact that a buckshot, of the 
size admitted by the prisoner to have been used by him in 
shooting the deceased, was found a month afterwards, lodged 
in a tree near the scene of the murder, within the range of a 
gun discharged under the circumstances detailed in the dying 
declarations of the deceased and in the confessions of the pris- 
oner, is relevant evidence, as corroborating those declarations 
and confessions.—Mose v. The State...........ccceceeeceees 
Relevancy of evidence to prove adultery —Under an indictment 
against a married man for living in adultery with an unmarried 
woman, it having been proved that the defendant frequently 
visited, by night, the house in which the woman lived, and was 
seen lying in bed with her in her chamber, proof of the woman’s 
geueral reputation for a want of chastity is relevant and admis- 
sible for the prosecution.—Blackman v. The State.......ssceseee 


7. Adnvissibiliiy of evidence rebutting negligence.—Under a count 


in trover, to recover damages for the loss of a slave, who was 
accidentally killed while employed in raising a gin-house for 
the defendant; the plaintiff having adduced evidence, tend- 
ing to show that, on account of the weather and the condition 
of the timbers, it was imprudent to attempt the work on that 
day, it is competent for the defendant to prove, in rebuttal, 
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EVIDENCE—continvep. 
that the work was undertaken after consultation among the 
persons present as to the propriety and safety of so doing. 
Se eg ee eS Se eee Pe eee ting ba Cede Sekues 

8. Same.—-In an action by the owner, against the hirer of a slave, 
to recover damages for the defendant’s negligence and want 
of care in fa‘ling to furnish proper medical attendance to the 
slave while sick ; it having been proved that, by the terms of 
the contract of hiring, plaintiff’s agent, by whom the contract 
was made, assumed to pay for necessary medical services du- 
ring the term, and had authority to make such contract,—evi- 
dence showing that the defendant informed the agent of the 
slave’s sickness, and requested him to call in a physician, and 
that the agent refused to do so, and declared himself satisfied 
with the defendant’s personal attendance on the slave, is rele- 
vant and admissible for the defendant.—Howard vy. Coleman. 

9. Same.—lIn such action, the plaintiff having proved that the 
slave died of an infectious disease, contracted at the defend- 
ant’s house during the term; and having introduced evidence 
tending to show that the defendant was unnecessarily absent 
from home during the slave’s sickness, and neglected to give 
him proper care and attention while sick,--it is competent 
for the defendant to prove, in rebuttal, that the business in 
which he was engaged required his absence from home; that 
the nature of his business was known to the plaintiff when the 
contract of hiring was made, and that he contracted the dis- 
ease of which the slave died while thus absent from home on 
business........ Tn eh ICE IEA: A TE te Lae 

10. Proof of unsoundness of mind.—The fact that a person makes 
one or more improvident bargains, or is generally unthrifty or 
unsuccessful in his business, does not, per se, prove him to be 
non compos mentis ; but it is admissible evidence, in connection 
with facts and circumstances tending to show mental unsound- 
IE Tiina oa dah” chek ede asi eeeess 

11. Same.—On the trial of an inquisition of lunacy, a witness 
cannot be asked, ‘‘whether his brother did not control the 
defendant and his business;” nor, “whether ‘he is not go- 
ing down hill generally;” nor, ‘‘whether his appearance was 
that of a man of sound or unsound mind.”................4. 

12. Rebutting evidence of indebtedness outside of demand sued on. 
Defendants having adduced evidence, under the plea of pay- 
ment, showing sundry payments made by their intestate to 
plaintiff during the period covered by the account sued on; 
and there being no evidence that the intestate had directed 
the application of these payments to any particular debt, or 
that plaintiff had made any application,—it is competent for 
the plaintiff to prove, in rebuttal, that the intestate owed him 
other debts, to which these payments might be applied by 
himself or the court.--Robinson v. Allison................. 
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EVIDENCE—contTiInvEb. 


13. Admissibility of evidence under bill of particulars.—In an action 
on an account for work and labor done, plaintiff’s bill of par- 
ticulars (Code, 2 2233) containing an item for “work done on 
granary ;” and the evidence showing that the granary had a 
shed on each side, one of which contained a threshing-ma- 
chine, *‘the machinery consisting of a shaft and cog-wheels to 
move it, which were made fast to the building, like the run- 
ning-gear of a gin,” and which were put up by plaintiff at the 
same time with the granary,—he/d, that under the liberal rules 
which govern the construction of bills of particulars, and in 
the absence of a special showing that the evidence operated a 
surprise, there was no error in the admission of evidence show- 
ing the work performed by plaintiff in putting up said ma- 
chinery, and the value thereof ............ ohn p ee Meas iat 

14. Relevancy of evidence on question of title to sles, ~-On the trial 
of an issue between an executor and some of the legatees un- 
der the will, the issue being whether the slave in controversy 
belonged to the executor individually or to the testator, the 
fact that the testator ‘was not in the habit of buying property 
without first seeing it,” is relevant and admissible for the 
executor.—Mims v, Sturdevant..... .......... cece cee nee 

15. Same.—--In such case, the legatees having proved that the 
slave was employed on the testator’s premises, the executor 
may prove, in rebuttal, that he permitted his slaves to work 
a eee Tere TT Terre ee ee eee 

16. Admissibility of decision of presiding judge on former trial. ails 
the trial of an issue before the probate court, the opinion and 
decision of the presiding judge on a former trial is not admis- 
sible evidence. .............. SESE Banker Ter Tee ‘ 

17. Irrelevant evidence in rebuttal.—The admission of irrelevant 
evidence, in rebuttal of irrelevant evidence, is, at most, error 
without injury.—Watson v. Tool & Nicholson.............., 

18. Redundant evidence—The admission of evidence, which, 
though illegal, is simply redundant or superfluous, is, at most, 
error without injury.—Bishop v, Blair.................6-00. 

19. Sume.—The admission of evidence to prove a fact which 
is admitted by the pleadings, is, at most, error without injury. 
Ala. & Miss. Rivers Railroad Co. v. Sanford & Reid............ 


II. Apuissions; DecLaArations; Hearsay; Res Gestx. 


20. Admissibility of confessions—Where a witness testifies, that 
he went to see the prisoner, after his arrest, at the instance 
and request of the latter, and found him confined and chained; 
that in reply to an inquiry why he had sent for him, the pris- 
oner referred to an informal preliminary examination, at which 
the witness had assisted, admitted that his denial of guilt on 
that occasion was false, and proceeded to confess his guilt; and 
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EVIDENCE—continvuep. 


that he did not know of any promises or threats previously 
made to the prisoner,—this is sufficient, prima facie, to show 
that the confessions were voluntary, and to authorize their ad- 
mission as evidence before the jury.—Mose v. The State...... 211 


21. Same.—The confessions of the prisoner in this case, who was 


@ slave, held to have been properly received in evidence under 

the facts disclosed in the record, notwithstanding promises of 

favor made by his master several weeks previously, and threats 

of violence by third persons on the day before such confessions 

RI Gld cehGha nbn eteinscsSeadeassdpaveen ¥¥eues ve0e 21k 
2. Admissibility of party’s own declarations..—The dediatettons of 

aparty, not constituting a part of the res gesta, are not compe- 

tent evidence in his favor.—Pike v. Elliott................ . & 


23. Admissibility of declarations of sick slave. _—The dediiabtions of 


a slave whose soundness is in controversy, made to a person: 
who was nota physician, to the effect “that he had the dropsy, 
that it was an old disease, and had been on him a long time,” 
are not competent evidence.—Kelly v. Cunningham......... 78 


24. Whole conversation admissible, when part has been proved —When 


25. 


a part of a conversation has been proved by one party, the 

other has a right to call for all that was said at the time relating 

to the same subject-matter.—Jones v. Fort........... were er 449 
Admissibility of hearsay to prove marriage—In a statutory ac- 

tion for the use of the wife of a person who has bet and lost 

money on a horse-race, (Code, 31563,) general reputation can- 

not be received, to prove that the beneficiary of the suit is the 

wife of the loser.—Davis v. Orme......... ve twe recess seeans OO 


26. Admissibility of evidence of absent witness on former trial.—The 


permanent absence of a witness from the State authorizes the 
admission of his testimony as given on a former trial of the 
cause.— Mims v. Sturdevant...........¢0.cceeescevcesees . 636 
7. Admissibility of husband’s Kichiondions as  eoliliee against “wife. 
gr such action, the declarations of the husband, made after 
the bet was concluded, but before the race was run, to the 
effect that he had no interest in the wager, are competent evi- 
dence against the plaintiff.............. ine bbeatiedimenebsbeenteseen » 540 


28. Admissibility of declagations qualifying and explaining receipt 


of money.—The declarations of a party, made at the time of 
receiving money, are admissible evidence for him, for the pur- 
pose of showing that he did not receive the money as a pay- 
ment in full of all demands.—Dillard v. Scruggs......... rsaneanws . 670 


III. Burpen; Weicut, anv Surricrency. 


29. Burden of proof ; failure of consideration of note—In an action 
on an unconditional promissory note, given for professional 
services to be rendered by the payee as an attorney-at-law, and 
payable on a day certain, the onus is not on the plaintiff to 
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EVIDENCE—continurep. 


prove performance of the stipulated services, but on the de- 
fendant to show a failure of performance; and proof of the 
fact that the attorney was absent at the first ensuing term of 
the court in which the cause was pending, and that the cause 
was compromised -by the parties before the next term, without 
more, does not even tend to establish a failure of considera- 
tion — Douglass v. Eason...........cccccccssscccseseccccccces Beasts esaeeees 68 
30. Proof of execution of written instrument on which suit is founded. 
Tn an action against a railroad company, on a certificate issued 
by its engineer for work done by a contractor, (which certifi- 
cate is alleged to have been signed and issued by the engineer 
as the authorized agent of the corporation, and to have been 
transferred by the contractor to plaintiff;) there being no 
sworn plea, denying the execution of the certificate,—the in- 
strument itself is evidence of the existence of the debt, 
(Code, 422238, 2278-79,) and that it was made on sufficient 
consideration.—Ala. & Miss. Rivers Railroad Co. v. Sanford & 


~] 


31. Proof of ownership of demand.—If the action is brought by an 
assignee of the certificate, and there is no sworn plea deny- 
ing the assignment, proof thereof is not required of the 
ENE De PONGR CARI beka chee pd ones Cbnsadieaces eenwan phue 703 

32. Proof of execution of note.—The issue in this case being, 
whether the jfeme covert defendant executed the promissory 
note which was sought to be charged upon her separate estate, 
and which purported to be signed by her, jointly with her hus- 
band ; one witness expressing the opinion that her signature 
was genuine, while four other witnesses testified, that the 
handwriting, though closely resembling the defendant’s, was 
not hers; and the evidence showing that, when the note was 
handed to the husband, and he was required to procure his 
wife’s signature, he went with it towards the room occupied 
by himself and wife, and returned with her name signed to 
it,—held, that the evidence was not sufficient to overcome the 
sworn denial of the answer.—Starke v. Blackwell................4. 154 

33. Proof of note by recitals of mortgage.—The recital of a note in 
a mortgage given to secure it, although it does not estop the 
mortgagor from denying the existenée of the note as recited, 
is not sufficient to overcome his sworn denial of its existence 
in his answer to a bill in chancery.—O’Bannon vy. Myers’ Ex- 
oo ee panwnee Minbeseecebinhinia es tsoo ena iesetbatnionees 551 

34. Weight of confessions as evidence—The corpus delicti being 
otherwise established, a conviction may be had on the prisoner’s 
confessions alone, if free, voluntary, and satisfactorily proved.. 211 

25. Charge on sufficiency of evidence.—A charge to the jury, in- 

structing them that they must find the prisoner not guilty, 

“unless the evidence against him was such as to exclude to a 
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EV iD) ENCE—continvep. 
moral certainty every supposition (or hypothesis) but that of 
his guilt,” asserts a correct legal proposition, and ought to be 
given at the request of the prisoner.—Mose v. The State......... 211 
36. Same.—But a charge which asserts that he is entitled to an ac- 
quittal, “ unless the evidence against him was such as to exclude 
to a moral certainty every possible hypothesis but that of his 
Ti CN oo i si secchcetiniaimbiepantialuwen pants Sisociaes 211 
37. Charge on sufficiency of circumstantial evidence.—A charge to 
the jury, instructing them that they could not lawfully convict 
tle prisoner, “if, upon all the evidence, they believed that the 
probabilities of his guilt were as high as ten thousand to one 
against his innocence,”—held to have been properly refused, 
because the record did not show that the evidence was confined 
to facts wholly inconclusive in their tendency; and the court 
added, “It may be doubted, indeed, whether the charge, in the 
form in which it was asked, would not, in any case, be more 
calculated to confuse, than to enlighten the jury................ 236 
38. Charge on weight of evidence as compared with sblines mn re- 
ported case.—Under an indictment charging a man and woman 
with living together in adultery, tle detendant’s counsel read to 
the jury the reported case of Mosser v. Mosser, (29 Ala. 313,) in 
which the evideuce was held insufficient tu establish the fact of 
adultery; and asked the court to charge the jury, “that, unless 
they believed the facts of the case at bar were stronger and 
more conclusive of guilt than the facts in that case, the defend- 
ant ought to be acquitted,”—/eld, that the charge was properly 
refused.—Blackman vy. The State..........0.scecceccecescces 295 


IV. Opsections. 


39. General objection—A general objection to evidence, a part of 
which is admissible, may be overruled entirely..-Newsom v. 
OE cab sinncbehbinnianhhsceibpnaeannlinsan its Baakbeevt cen Sicdekthiaitnarssenss 37 

40. Mode of objecting to evidence sbiaillte against one defendant 
only.—When two persons are jointly indicted and tried, and 
evidence is offered which is admissible against one of them 
only, if the other wishes to avoid its effect as evidence against 
him, he must ask an instruction to the jury limiting its effect, 
instead of moving to exclude it altogether.—Blackman v. The 
CUR isin di bin SCs iwewes desde te. bow peweentwild ee See. ees 295 


V. Opinion; Lecat Conc.usion. 


41. Opinion of physician.—A practicing physician, who states 
that, “having been requested to examine the defendant, in 
order to test the condition of his mind, he met and conversed 
with him, and noticed his general expression and appearance, 
but had formed no settled opinion as to the depth of his 
mind,” may be asked whether he discovered any evidence of 
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EVIDENCE-—-continvueEp. 
unsoundness of mind, and may state his opinion on the ques- 
tion of sanity vel non.—ZIJn re Carmichael.............ccececeeceeeees .. 514 
42. Opinion of witness on question of sanity—On the question of 
sanity vel non, a witness who, though not a physician, has had 
an intimate acquaintance with the party, may give his opinion, 
in connection with the facts on which it is based; secus, as to 
one who has had a mere passing acquaintance, or brief and 
occasional interviews on general or indifferent subjects......... 514 
43. To what witness may testify.—A witness cannot be asked, on 
the trial of an inquisition of lunacy, “ whether, in his opinion, 
the defendant was capable of taking care of himself and man- 


aging his affairs.”—Jn re Carmichael...............cscscesesceescceceees 616 
44, Same. Nor can he be allowed to state “the impression that the 

defendant winde on Wis iG. ow eee ects 514 
45. Same.—A witness cannot be asked to state why another per- 

son did a particular act.—Clement v. Cureton........ biveeeseenee 120 


VI. Paro anpD WRITTEN. 


46. Admissibility of parol evidence, in aid of recognizance.—In sci. 
fa. against bail, on a forfeited recognizance, the capias and bail- 
bond may be connected with the pending indictment to which 
they relate, by the parol testimony of the sheriff and clerk, 
notwithstanding a variance in the description of the offense. 
be CE PET TERE CETL CT EC OPECET SE CETTE Eee 277 
47. Same, in aid of record to identify pending cause—On motion to 
strike from the trial docket a case in which a new trial had 
been granted at the last preceding term, the marginal state- 
ment of the parties’ names, both in the entry of the motion 
on the motion docket, and in the entry of the order on the 
minutes, being erroneous, parol evidence is admissible to iden- 
tify the case and correct the mistake.--Zx parte Nall............ 299 
48. Same, to vary writing.—In an action against a railroad com- 
pany, by the assignee of a certificate issued by its engineer to 
a contractor for work done on the road, proof of an oral agree- 
ment between the contractor and the engineer, to the effect 
that the certificate should be used in paying a debt due from 
the contractor to a stockholder, who was indebted to the rail- 
road company, is not.admissible for the defendant; because, 
if made before the issue and delivery of the certificate, and as 
an inducement to its issue, its effect is to vary the terms of the 
certificate—Ala. & Miss. Rivers Railroad Co. v. Sanford & 
SOR ck ss scenes Se TOS eee ee ree POT eT renee 703 
49. Same, to complete defective memorandum of sale under statute of 
frauds.—Parol evidence cannot be received to complete a defect- 
ive memorandum of sale by an auctioneer, so as to avoid the 
effect of the statute of frauds—Knox v. King............ ey 
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VII. Parties. 


50. Proof of demand by plaintiff’s own oath.—Where the plaintiff 
proposes to establish his demand by his own oath, (Code, 
2 2313,) and swears positively to its correctness, the defendant’s 
sworn denial of the facts, “upon the best of his knowledge 
and belief,” is not sufficient to exclude the plaintiff’s statement 
as evidence.—Fitzpatrick v. HayS..............ssccssssscoscescecesseeees 


VIII. Primary arp SEconpary. 


51. Predicate for introduction of secondary evidence.—Secondary 
evidence of the contents of a vendor’s title-bond, and of his 
several receipts for partial payments made by the purchaser, 
is admissible, on proof that said papers were last seen, after 
the purchaser’s application for the benefit of the bankrupt act 


of 1841, on file with his other papers in the office of the as-' 


signee in bankruptcy; that said assignee afterwards abscond- 
ed, and was removed from office, having never turned over to 
his successor the books and papers belonging to his office ; and 
that the succeeding assignee, after diligent search in his office, 
could not find them, and could obtain noinformation concern- 
ing them from his predecessor, to whom he made several ap- 
plications by letter.—Bobe’s Heirs v. Stickney.............. 


IX. ReEcorps anD JUDGMENTS. 


52. Admissibility of record as evidence.—In detinue for slaves, by 
persons claiming as remainder-men under a deed of gift, 
against the representative of the husband of the first taker, a 
transcript from the records of the circuit court of the county 
in which the deed was recorded, showing the resignation of 
the trustee appointed by the deed, with the consent of the 
grantor and beneficiary, and the appointment of another 
trustee in his stead, is not admissible evidence for the plain- 
tiffs, in connection with the proof of the death of the substi- 
tuted trustee, to show that there is no legal title outstanding 
against them, when the identity of the names of the parties 
is the only evidence connecting the record with the slaves and 
deed in controversy, and it appears that the death of the 
trustee did not invest the plaintiffs with the legal title to the 
slaves.— Williams v. McConico..........000.sscscceeccccces 
53. Same.—In proceedings before the probate court, on the peti- 
tion of a widow, for the allotment of her dower, the mere fact 
that the husband’s administrator is named as a defendant in 
the marginal statement of the parties’ names, and a decree for 
costs rendered against him, is not sufficient to show that he 
was a party ; consequently, the record is not admissible evi- 
dence against him, in a subsequent action by the widow for 
the recovery of rents, and does not estop him from denying 
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EVIDENCE—conrtinvuep. 


the husband’s seizin of the lands.—Harrison v. Boyd........ 


54. Admissibility of judgment for or against purchaser, as evidence 


for or against vendor.-—In an action of trespass against a sheriff, 
for seizing and selling plaintiff’s property under execution 
against his vendor, a judgment for or against the plaintiff 
would not be admissible evidence for or against his vendor, in 
another action; consequently, under section 2302 of the Code, 
his vendor is a competent witness for the plaintiff—Sawyer v. 


55. Conclusiveness of judgment.—A judgment at law on a promis- 


sory note, given for the purchase-money of land, is conclusive 
between the parties as to the amount then due on the note; 
and the defendant, when subsequently seeking a specific per- 
formance of the contract in equity, cannot claim the benefit of 
payments which ought to have been credited on the note. 
PN 0 RPUIET Fs NS oh ea icc ccd cesses cenesdstaeseseds 


EXECUTION. 

1. Supersedeas; description of execution.—In the description of an 
execution in a supersedeas, the only essential particulars are, 
the parties, the amount required to be made, the court from 
which, and the time when it was issued. When the sheriff is 
ruled for failing to make the money on the execution, and 
relies on the supersedeas proceedings as a defense, a defective 
description of the execution in the supersedeas may be aided 
by reference to the petition, fiat and bond to which it refers ; 
and the execution which was superseded being thus identified 
with the execution on which the motion is founded, the plain- 
tiff cannot take advantage of immaterial discrepancies between 
it and his own description of it in his motion.—Walker v. 
BONN, 5 socio acdc tenndbcccen ti cdas: nstassihadnonestosabuniiie ss aebeaseisece 


bo 


vendor.—Under a verbal contract for the sale of an article to be 
manufactured by the vendor, if the contract is within the 
statute of frauds, the title does not pass to the purchaser until 
there has been a delivery to him; and if a valid execution 
against the vendor is in the hands of the sheriff during the 
interval between the manufacture and the delivery of the arti- 
cle, the lien of the execution is superior to the title of the 
purchaser.—Sawyer v. Ware. ........ csccscccsscoccesseees en 


EXECUTORS AND ADMINISTRATORS. 

1. Jurisdiction of probate court to grant administration.—The juris- 
diction of the probate court, in the matter of the grant of let- 
ters testamentary, and of administration, is original, general, 
and unlimited ; and hence every reasonable presumption will 
be indulged in favor of its orders, when collaterally assailed. 
Gray's MAM 6 V. CHUNG, ...,.6005 cc scdscoeseeee pabknucinstinilig nt tilieee 


. When title passes to purchaser, as against execution creditor of 


125 


559 
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EXECUTORS AND ADMINISTRATORS—continvgp. 
2. Validity of grant of administration de bonis non.—A grant of let- 


6. 


~] 


ters of administration de bonis non, when there is In fact no 
vacancy in the administration, will be held void, even in a col- 
lateral proceeding ; but it will not be held void, in a collateral 
proceeding, merely because it fails to show the appointment 
and removal, resignation, or death, of the administrator in 
chief; and where the record shows the regular appointment 
of the administrator in chief, and that on a subsequent day 
it was ordered that his “‘resignation be received and recorded,” 
and that letters of administration de bonis non were on the 
same day granted to another, it will be presumed that the 
resignation was of the office of administrator, and was in writ- 
ing as required by the statute..............ccccsccscsccescovcsccsvcscesecs 
Same.—Where a transcript from the records of the probate 
court, purporting to be ‘‘a full, true and complete exemplifi- 
cation of the records and files of said court touching the 
administration” of a decedent’s estate, shows a grant of admin- 
istration de bonis non, on the condition that the party execute 
and file a bond, but does not show that the bond was executed 
and filed as required by the order, it will be presumed in favor 
of the validity of a subsequent grant of administration, when 
collaterally axsailed, that the party failed to comply with the 
SA as eee piece t dees le disnade avs e'ee 
Assent to legacy.--Where a life-estate in the bulk of the testa- 
tor’s property, consistiig of lands, slaves, &e., is given to his 
widow, who is also appointed executrix ; and who afterwards 
procures the probate of the will, and qualifies as administratrix 
with the will annexed,—her continuous use of the property 
during her lite, in accordance with the provisions of the will, 
is an implied assent to her own legacy, which involves an assent 
to the legacy to the remainder-men.—-Camp vy. Coleman ... 


. Liability of administrator for interest; presumption in favor of 


judgment.—On appeal from a judgment of the circuit court, 
reversing a decree of the probate court,--by which decree an 
administrator was charged with interest on the money in his 
hands, although he made the statutory affidavit, (Code, 1813;) 
if the record does not show, by bill of exceptions or otherwise, 
the evidence which was before the probate court, the appellate 
court will presume that the evidence justified its decision. 
Roundipee & Kirby v. Smodgrass.......00.00.cocsoccseccssessvccseceeses 
Administrator’s authority to rent lands.-Under the provisions 
of the Code, (22 1737, 1751,) the administrator of an insolvent 
estate may rent out the lands belonging to the estate, and 
receive and hold the rents as assets; consequently, the heir 
cannot maintain an action against him to recover such rents. 
I 5 csp vetssiin sspespene sgnpin sh ohneene uy ienwpegacianse ooo 


. Payment of debts by administrator of insolvent estate. 7" pay- 


ing debts, not of a preferred class, before the expiration of 
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163 

















Bs CEE Lk A SARE BOG LDN MMB 


INDEX. 789 


EXECUTORS AND ADMINISTRATORS—continvep. 


eighteen months from the grant of administration, an admin- 
istrator acts at his peril: if the estate afterwards proves to be 
insolvent, he cannot charge it with the amount so paid by him, 
though he may be substituted for the creditors so paid, and 
receive the distributive share of the assets to which they would 
have been entitled; and this relief he may obtain in the pro- 
bate court, without resorting to chancery.—MeNeill v. McNeill 109 
8. Satisfaction of mortgage by administrator—The administrator 
of an insolvent estate has authority to discharge an incum- 
brance on property belonging to it, whenever the interests of 
the estate would be thereby promoted ; but, after selling, under 
an order of the probate court, lands which were incumbered 
by a mortgage executed by the intestate in his life-time, he 
cannot pay the mortgage debt in full out of the proceeds of 
sale, and charge the estate with the payment....... stb Beinesnses 109 
9. Purchase by administrator, at his own sale, set aside——The pur- 
chase of a slave by the administrator in this case, at a sale 
made by himself under an order of the probate court, was set 
aside at the instance of the distributees of the estate, on proof 
that very few persons were present at the sale; that only one 
bid was made; that the price at which the slave was knocked 
off was less, by $200 to $400, than her real value; that the 
administrator made no effort to attract a crowd at the sale, 
and declined to impart information as to the time and place 
of sale to the intestate’s father, who, as he knew, desired to 
I i cnbe sts va sacigchniccqenessehoapais cosesenentiobesimibes ag heangeetinens 





FRAUDS, STATUTE OF. 


1. Three years possession of personalty under loan.—Section 1295 of 
the Code,as to three years possession of personal property under 
a loan, being a re-enactment of the former statute, (Clay’s Di- 
gest, 255, 3 2,) is not confined in its operation to possessions com- 
menced or continued for three years since the Code went into 
effect; consequently, to enable a creditor of the loanee to sub- 
ject the property to the payment of his debt, it is not necessary 
that he should show three years continuous possession before 
the Code went into effect, or three years continuous possession 
since that time.—Durden v. McWilliams...........ccssessesseseeceees 345 
2. Contract not to be performed within one year.—A verbel contract 
for the performance of services as an overseer, for the term of 
twelve months, to commence at a future day, is void under the 
statute of frauds, (Code, 31551, sub. 1;) and a partial perform- 
ance of it, coupled with a discharge without cause, will not 
enable the party to recover the stipulated wages after the term- 
ination of the twelve months.—Scoggin v. Blackwell............. 351 
8. Sale of lands ; memorandum of sale by auctioneer.—Where lands 
are sold at auction, and the entry on the auctioneer’s book 
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FRAUDS, STATUTE OF--continvuep. 


does not show the name of the person on whose account the 
sale is made, nor refer to any other writing in which the name 
is stated, the sale is void under the statute of frauds, (Code, 
22 1551-52,) and the defective entry cannot be aided by parol 
evidence.—KM0x V. King..........csccssescsscsccssccececesescers deoseseade 


4. Promise to pay debt of another —Where the defendant, a widow, 


or 


before the grant of administration on the estate of her de- 
ceased husband, “ verbally instructed or requested plaintiff or 
one of his clerks to let one S.,a man in the employment of 
the estate, have out of plaintiff’s store whatever articles he 
wanted, and the estate would pay it,’’—held, that the promise 
was an original undertaking, not within the statute of frauds, 
and was binding on the defendant personally, on proof that 
the goods were furnished on the faith of it, although charged 
on plaintiff’s books to the estate, and that the administrator 
refused to pay for them.—Ledlow v. Becton................- 


. Contract for sale of chattels at price exceeding $200.—A contract 


between the lessor and lessee of certain iron-works, to the 
effect that “the iron made at the furnace should be W.’s, 
[lessor] as fast as it was made, until he was paid for his ad- 
vances in money and the rent due,” is within the statute of 
frauds, (Code, @1551,) if the amount of the advances and rent 
exceeds $200; and the agreement for the discharge of the pur- 
chase-money does not show such payment as will take the case 
out of the statute.—Sawyer v. Ware.........cseeceeseeecees 


6. Ejfect of statute.—The statute of frauds prevents the enforce- 


ment of a contract within its provisions, unless evidenced ac- 
cording to its requirements; but it does not prevent the vol- 
untary execution of such contract by the parties, nor annul it 
when thus executed...... cccabensesevesese sciedbbtvewvetbosss bcd eedeete ; 


7. Same.-The fact that a contract in writing, signed by only one 


of the parties, contains stipulations to be performed by the 
other which are within the statute of frauds, will not prevent 
a reformation of the instrument in equity at the suit of the 
latter.—Thompson v. Marshall..,......... dabecesessccivecees 


GARNISHMENT. 


See ATTACHMENT. 


GUARDIAN AND WARD. 


As 


Compiensation of guardian.—Under the provisions of the Code, 
(23 2039, 1825,) a guardian is not entitled to any compensation 
for his services in lending out the funds of his ward, and com- 
pounding the interest accruing thereon; that being one of his 
ordinary duties, and not belonging to the class of “ special or 
extraordinary services.””—Allen v. Martin.............. $6 dacvasesee ; 
2. Non-residence of guardian good cause of removal.—The removal 


367 


596 


675 
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GUARDIAN AND WARD—continvep. 
of a guardian from the State being declared by the statute a 
sufficient cause for the revocation of his letters, (Code, 2 2037,) 
his non-residence at the time of his appointment is necessarily 
a good cause for-his removal, without regard to the age of the 
ward, or the refusal of the person afterwards nominated by 
him to accept the office of guardian.—Cockrell v. Cockrell.... 673 
3. Mother's right, as guardian, to custody of infant children.—Under 
the statutes of this State, (Code, 72014-15,) as at common 
law, the mother is entitled, on the death of the father, to the 
custody of infant children under fourteen years of age; but 
this right is not beyond the control of courts of justice.—Strip- 
lin vy. Ware........ ahh aig hed «644 (k's cngd eben cas pe Patina Teenie dee hohe tasssseses 87 
+. Removal of mother from custody of infant children.—The chancery 
court will remove infant children from the custody of their 
father or mother, whenever it is clearly shown that their mor- 
als, safety or interests require their removal ; but this jurisdic- 
tion is one of extreme delicacy, and will only be exercised in 
cases of gross misconduct on the part of the parent, or inabil- 
ity from some cause to furnish proper nurture and training 
for the child. The fact that the second husband of the mother, 
who shares with her the care and management of her infant 
children, is not a man of unexceptionable morals, and is ad- 
dicted to profanity, even in the presence of his family, is not 
sufficient cause for the removal of the children from the cus- 
tody of the mother, against her wishes, when it is shown that 
they are treated kindly, are well fed, well clothed, and sent 
to school; that no charge is made for their board and lodging, 
and that they are of such tender years as to require their 
mother’s constant watchfulness and care..............000. 87 
5. Purchase by executor and guardian at his own sale.—The defend- 
ant having married the complainants’ mother, who was at the 
time their guardian by appointment from the probate court, 
and also executrix of their deceased father’s will; and having 
afterwards procured from the probate court, as executor in 
right of his wife, an order for the sale-of decedent’s real es- 
tate, which was devised to the complainants jointly with their 
mother; and having himself become, through an ‘agent, the 
purchaser at the sale,-—the sale was set aside at the instance 
of the infant devisees. although no fraud, unfairness, or inad- 
equacy of price was shown.—Calloway v. Gilmer...............00 854 


HABEAS CORPUS. a 

1. When right to freedom may be tried by habeas corpus.—-Although 
a negro, or person of color, if held as a slave, cannot test*his 
right to freedom by petition for habeas cofpus; yet, when a 
white person is held as a slave, a petition for habeas corpus may 
be sued out in his behalf.—Guilford v. Hicks...... SS ee 9 


See, also, Bat. 
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INSOLVENT ESTATES. 


1. Payment of debts by administrator.—In paying debts, not of 
a preferred class, before the expiration of eighteen months 
from the grant of administration, an administrator acts at his 
peril: if the estate afterwards proves to be insolvent, he can 
not charge it with the amount so paid by him, though he may 
be substituted for the creditors so paid, and receive the dis- 
tributive share of the assets to which they would have been en- 
titled; and this relief he may obtain in the probate court, 
without resorting to chancery.—MeNeill v. McNeill............... 109 
2. Satisfaction of mortgage by administrator—The administrator 
of an insolvent estate has authority to discharge an incum- 
brance on property belonging to it, whenever the interests of 
the estate would be thereby promoted ; but, after selling, under 
an order of the probate court, lands which were incumbered 
by a mortgage executed by the intestate in his life-time, he 
cannot pay the mortgage debt in full out of the proceeds of 
sale, and charge the estate with the payment....... dnspadessernnees 109 
3. Administrator’s authority to rent lands.-Under the provisions 
of the Code, (#2 1737, 1751,) the administrator of an insolvent 
estate may rent out the lands belonging to the estate, and 
receive and hold the rents as assets; consequently, the heir 
cannot maintain an action against him to recover such rents. 
ORO. Fs TI ais sesscsciecarsecesssstecsecsescvervecseoeese aelbiatii 348 


JOINT TENANTS. 


See Action, 4. 


JUDGMENTS AND DECREES. 


1, Requisites of decree.—The failure of the probate judge to sign 
the miuntes of the term, does not invalidate a decree, nor ren- 
der it inadmissible as evidence under the plea of nul tiel record. 
ee re ee eee 691 
2. Form of judgment in proceeding against executor —In a proceed- 
ing before the probate court, by which the legatees seek to 
charge the executor with the value of a slave not included in his 
inventory; the jury having returned a verdict against the ex- 
ecutor, assessing the value of the slave at a specified sum,-- 
the court cannot render a judgment against the executor, for the 
assessed value of the slave.—Mims v, Sturdevant............ 636 
3. Conclusiveness of judgment.—A judgment at law on a promis- 
sory note, given for the purchase-money of land, is conclusive 
between the parties as to the amount then due on the note; and 
the defendant, when subsequently seeking a specific perform- 
ance of the contract in equity, cannot claim the benefit of pay- 
ments which ought to have been credited on the note.—Bobe’s 
eT EET TT TTE TT OTT ET OR Cee TT Te 482 
51 
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JUDGMENTS AND DECREES—continvuep. 


4, 


5; 





co 
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Same.--A judgment for the claimant, in a trial of the right of 
property under the statute, is not a bar to a subsequent action 
by him to recover damages for the tortious taking of his prop- 
erty under the execution.—Lenoir’s Adm’r v. Wilson........ ...... 
Conclusiveness of probate decree.—A decree of the probate court 
against an administrator, under his appointment by virtue of 
his office of sheriff, concludes the sureties on his official bond 
as sheriff from contesting, before that court, their liability for 
the default ascertained by the decree, on the ground that, after 
the expiration of their principal’s term of office as sheriff, he 
was appointed administrator de bonis non in his individual ca- 
pacity, and gave bond with new sureties, who thereby became 
liable for his previous default.--Ragland v. Calhoun’s Adm'r.... 
Validity of grant of administration de bonis non.—A grant of let- 
ters of administration de bonis non, when there is in fact no 


600 


606 


vacancy in the administration, will be held void, even in a col- © 


lateral proceeding ; but it will not be held void, in a collateral 
proceeding, merely because it fails to show the appointment 
and removal, resignation, or death, of the administrator in 
chief; and where the record shows the regular appointment 
of the administrator in chief, and that on a subsequent day 
it was ordered that his “resignation be received and recorded,” 
and that letters of administration de bonis non were on the 
same day granted to another, it will be presumed that the 
resignation was of the office of administrator, and was in writ- 
ing as required by the statute...........0.cscccccccessecssssssseoessoscees 


7. Same—Where a transcript from the records of the probate 


court, purporting to be ‘‘a full, true and complete exemplifi- 
cation of the records and files of said court touching the 
administration” of a decedent’s estate, shows a grant of admin- 
istration de bonis non, on the condition that the party execute 
and file a bond, but does not show that the bond was executed 
and filed as required by the order, it will be presumed in favor 
of the validity of a subsequent grant of administration, when 
collaterally assailed, that the party failed to comply with the 
COMMER. 6:40 0506s Hien td Oe espe anes Haws x aibebels sos. . 


. Assignment of judgment.—An assignment of a judgment, in 


these words, ‘‘For value received, I hereby transfer the entire 
control of the f. fa. from the above stated judgment, and of 
the judgment above stated, from this date, to A. B. G.—is an un- 
qualified transfer of the judgment.--Griffin v. Camack........ 


JURISDICTION. 

Of city court of Mobile at special terms.—Under the act of 1858, 
“to repeal an act therein named regulating the sessions of ihe 
circuit and city courts of Mobile,” (Session Acts 1857-8 ,p. 57, 
23,) the city court has authority, at a special term, to origi- 
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JURISDICTION—conrtinvep. 
nate business, to take indictments, and to organize a grand jury. 286 
2. Of probate court to sell real estate—The probate court has 
no jurisdiction to order the sale of lands, for the purpose of 
division among a decedent’s heirs-at-law or devisees, when the 
decedent had, at the time of his death, no title whatever to 
the land, either legal or equitable.—-Bishop v. Blair.............. 80 
Of probate court to grant administration —The jurisdiction of 
the probate court, in the matter of the grant of letters testa- 
mentary, and of administration, is original, general, and un- 
limited ; and hence every reasonable presumption will be in- 
dulged in favor of its orders, when collaterally assailed. 
Ge I te Fr isk s Oe cdichacarsncies Seerscdanecesssnce Slew 559 
4. Of circutt court, and of register in chancery, in causes transferred 4 
JSrom probate court.— The jurisdiction of the circuit court 
under the act of 1850, (Session Acts 1849-50, p. 36, 340,) and 
of the register in chancery under the Code, (#560, 1910-12,) in 
causes transferred from the probate court on account of the in- 
competency of the probate judge, is special and limited ; con- 
sequently, the record in a transferred cause must affirmatively 
show the jurisdiction of the court to which the transfer is 
SR PFN a oh ss cc ii ee de enwnee wl eeeeeeccss 655 
- Same.—If the record in a transferred cause recites the juris- 
dictional fact which authorized the transfer, the recital is con- 
clusive in a collateral proceeding, and the validity of the subse 
quent orders and decrees cannot be impeached on account of 
irregularities ; but a simple recital of the legal conclusion, that 
the probate judge “is incompetent,” without stating the fact 
from which the incompetency results, is not sufficient to sup- 
POD i ios Sasser seins desde dbnsarinde VO aridcorsecee 655 
. Incompetency of presiding judge from interest.— W here the probate 
judge is one of the sureties on an administration bond, he is 
incompetent from interest to preside on the settlement of the 
administration, or to make any order affecting the liability of 
the administrators under their bond ; and if one of the admin- 
istrators is also the guardian of the sole distributee of the es- 
tate, and the administration has never been settled, he is also 
incompetent to preside on the settlement of the guardian’s ac- 
counts; and if the guardianship has never been settled, although 
the guardian has been removed, he is equally incompetent to “ 
preside on the settlement of the accounts of the succeeding 
guardian, who is sought to be charged with negligence in failing 
to collect from his predecessor assets belonging to the estate of 
Fit OP heii ETA A Ser ededtees fick sacl Biles Vevedcauveteieoianssssees 655 
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JUSTICE OF THE PEACE. 

1. Garnishment on judgment.—Under the provisions of the Code, 

(23 2471, 2819,) a justice of the peace has authority to issue a 
garnishment on a judgment rendered by him.--Gould v. Meyer. 565 
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JUSTICE OF THE PEACE—continvep. 

2. Practice in appeal cases—Ordinary appeal cases from justices’ 
courts are triable de novo in the circuit court; and that court 
may render judgment, on appeal by the defendant, for a larger 
amount than was recovered before the justice —Brooks v. 
Ns ich KA ie Cae Dds xe ORE Saabs ee baeiascpasee.> 

3. Variance between summons and complaint.—In an action of forci- 
ble entry and detainer, or unlawful detainer, removed by appeal 
from a justice’s court into the circuit court, (Code, %2864,) the 
cause being triable de novo, the complaint should not be reject- 
ed, on account of a variance between it and the cause of action 
endorsed on the summons issued by the justice—Van Aspen v 
ki ebi ks. ind eee 6 i Ritts 6 ota deeds ¥ 02 

4. Practice on error in appeal or certiorari cases.—In appeal and 
certiorari cases, which, when the amount in controversy is less 
than $20, are tried by the court without the intervention of a 


jury, (Code, 2 2369,) the judgment of the circuit court will’ 


not be reversed on error, unless its decision on the facts is 
shown to be manifestly wrong.—Dane v. Mayor of Mobile... 


LAND LAWS. 


1. Location of lands by State, under act of congress of \1th August, 
1848.—The act of congress of August 11, 1848, (9 U. S. Statutes 
at Large, 281,) having placed at the disposal of the legislature 
of this State, for the use of schools in the valueless sixteenth 
sections, certain lands theretofore granted to the State for inter- 
nal improvements, (5 ib. 455,) and authorized the legislature to 
locate the same; and the legislature having, by the act of Feb- 
ruary 13, 1850, (Session Acts 1849-50, p. 82,) authorized the 
issue of certificates of purchase for these lands by the comp- 
troller of public accounts, or by a locating agent,—a certificate 
of purchase, signed by the governor, and countersigned by the 
secretary of state, being issued without authority, does not 
evidence a selection of the land by the State, and cannot defeat 
a recovery by one claiming under subsequent entry from the 
United States.—Matthews v. Baker.............00-00 Goedessdabeatedooss ° 

2. Patent to deceased person.—Under the act of congress of May 20, 
1836, (5 U.S. Statutes at Large, 31,) a patent issued in the name 
of a person then deceased enures to the benefit of his heir, 
devisee or assignee, and the heir may maintain an action at law 
on such patent.—Phillips v. Sherman.................ssseeees 

3. Validity and conclusiveness of patent.—A patent issued under 


Oe 


the act of congress of August 26, 1842, “for the relief of John 
Pratt, or his legal representative,” (6 U. 8. Statutes at Large, 865,) 
cannot be collaterally assailed, in a court of law, on the ground 
that the person to whom it was issued was not the legal repre- 
sentative of said Pratt; that question having been controverted 
before the commissioner of the general land-oftice, and decided 
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189 
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LAND LAWS—continvuep. 
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by him in favor of the patentee, and his decision having been 
affirmed by the secretary of the interior on appeal........... 


. Cancellation of patent wrongfully issued.—When a patent has 


been wrongfully or erroneously issued, the commissioner of the 
general land-office may, at any time before its delivery from the 
local land-office, revoke and cancel it............seeeeeeeeees 


. Powers of commissioner of general land-office, under act of congress 


of August 3d, 1846, and validity of sale ordered by him.—Under the 
act of congress of Angust 3d, 1846, “providing for the adjust- 
ment of all suspended pre-emption land-claims,” (U.S. Statutes 
at Large, vol. 9, pp. 51-2,) the commissioner of the general 
land-office being authorized to order, absolutely and uncondi- 
tionally, the sale of lands which, under the provisions of that 
act, shall have reverted to the United States, the fact that he 
instructed the officers of the district land-office to offer such 
lands for sale, “ if, after a careful examination of the books and 
maps in their office, there appeared on them no objection to 
offering the same for sale,” does not affect the validity of the 
purchaser’s title, when it is not shown that any yalid objection 
to the sale appeared on the books and maps of the district of- 
five. Moreover, the said act of congress having confided the 
question of sale vel non to tlie discretion of the commissioner of 
the general land-office, and having failed to prescribe any mode 
of ascertaining the existence of the facts on which depended the 
propriety of a sale, the ordering of the sale by the commissioner 
is evidence that the facts existed which rendered such sale 
POO Fs OO o:on.s sac once, cacseesavasaenses 

Transfer of pre-emption right.—Under the act of congress of 
May 29th, 1830, granting pre-emption rights to settlers on the 
public lands, (U. 8. Statutes at Large, vol. 4, pp. 420-21,) an as- 
signment or transfer of the right of pre-emption, prior to the 
issue of a patent, is declared to be “null and void,” and does 
not pass the right of pre-emption to the transferree; conse- 
quently, such transferree cannot defeat a recovery by one claim- 
ing under subsequent patent from the United States, by simply 
showing that the transferror, prior to his assignment, had a pre- 
emption right to the land, and offered to pay the entrance-money 
to the proper land-officers, but that they refused to receive it, 
and would not let him perfect his entry.................204. 


LANDLORD AND TENANT. 
1. Estoppel against tenant from denying landlord’s title—An order 


of the commissioners’ court, granting to the defendant a private 
right of way through the plaintiff’s lands, does not estop the 
defendant, when sued for the commission of a trespass on lands 
outside the track of the private road, from disputing the plain- 
tiff’s titleto the land.— Bishop v. Blair.............ssccssssseeeesseees ‘ 
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LANDLORD AND TENANT—continuep. 


2. Same.—The acceptance of a lease from a stranger, by a party 
who is in possession of land, if done “in ignorance of his 
rights,” does not estop him from afterwards impeaching the 
validity of such stranger’s title —Cain v. Gimon................ 168 


LEGACY AND DEVISE. 


1. Devise to husband and wife.—At common law, under a devise 
to husband and wife during coverture, the entire estate vested 
in both of them as one person, and, on the death of either, 
continued in the survivor; but, under the statutes of this 
State creating and regulating the separate estates of married 
women, (Code, 221981-97,) such a devise creates the same es- 
tate in the parties as if it had been made before coverture: on 
the death of the wife intestate, her undivided moiety descends 
to her heirs-at-law, subject to the statutory rights of her sur- 
viving husband during his life; and on the subsequent death 
of the husband, the wife’s heirs become entitled to the posses- 
sion of her undivided moiety.— Walthall v Goree. .... ..... 728 
Bequest construed to create life-estate in widow, charged with sup- 
port and education of grand-children.—W here a testator, by the 
second clause of his will, devised and bequeathed to his wife 
all the property of which he might die possessed, “during the 
term of her natural life, to be kept together” on his plantation 
“for the purpose of supporting her, and for the support and 
education of my [his] five grand-children ;” and, by the fourth 
clause, devised a tract of land to one of his danghters, ‘‘which,” 
he declared, “is excepted out of the life-estate heretofore given 
to my wife,”—held, that the widow took the eutire life-estate, 
charged with the support and education of the grand-children, 
and not in trust for their benefit equally with herself.—Coleman 
v. Camp....... Les eee rb 06s 6 100s Rk PRES CKE SA Re mnpebele ieee 6p 159 
3. Bequest,.to widow and executrix construed as enur ing to her individ- 
ually, and not officially—Under a devise and bequest in the fol- 
lowing words: ‘I give and bequeath to my wife Rebecca all 
the property, both real and personal, of which I may die pos- 
sessed, (exceptas hereinafter excepted,) during the term of her 
natural life, to be by her kept together on my plantation on 
which I now reside, for the purpose of supporting my said 
wife, and for the support and education of my five grand- P 
children, the children of my deceased son Washington ; and 
after her death, then said property and estate to be disposed 
of as follows,”—whatever interest vests in the widow, she 
takes individually, and not as executrix; and if a trust is there- 
by imposed upon her, it does not attach to the office of execu- 
trix, nor pass on her death to her co-administrator.—Camp v. 
COMM ica icbecce lends. decsescestcnccncddsbbdcencaléde ceschbbbedeeStbts Mises . 163 
4. Assent to legacy.— Where a life-estate in the bulk of the testa- 
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LEGACY AND DEVISE—continvep. 


tor’s property, consisting of lands, slaves, &e., is given to his 
widow, who is also appointed executrix ; and who afterwards 
procures the probate of the will, and qualifies as administratrix 
with the will annexed,—her continuous use of the property 
during her life, in accordance with the provisions of the will, 
is an implied assent to her own legacy, which involves an assent 
to the legacy to the remainder-men.................4 a siteeiaans 


LIMITATIONS, STATUTE OF. 


1. Adverse possession by purchaser, under color of title —If a purcha- 
ser enters into the possession of land under a vendor’s bond, 
conditioned to make titles when the purchase-money is paid, 
he cannot, so long.as the purchase-money remains unpaid, set 
up adverse possession against the vendor under color of title; 
but, after the purchase-money has been paid in compliance with 
the terms of the contract, such a bond is color of of title, and 
subsequent possession under it for a sufficient length of time 
will bar the legel title. —McQueen v. Lvey..........cessecececeeueee voce 

2. Statute of limitations against sheriff's sureties—The act of 1822, 
prescribing six years as the period within which an action must 
be commenced against the sureties of public officers for the de- 
fault of their principal, (Clay’s Digest, 329, 3 90,) does not apply 
to a summary proceeding against the sureties of a sheriff ov 
his official bond, for the default of their principal as adminis- 
trator by virtue of his office as sheriff—Ragland v. Calhoun’s 
ROMP i500 600% Bi tC OE IE ETAL. Soe CIEE 


LUNATICS. 

1. Meaning of non compos mentis.—The term non compos mentis de- 
notes neither mere mental weakness, nor a total deprivation or 
destruction of the intellectual powers, but simply unsoundness 
CE I Ee Fe onto pnis senetees oh senpeepsdcacncncaneceaesescess 

2. Form and sufficiency of verdict—It is the safer and more satisfac- 
tory practice to have the verdict in the very language of the 
statute, (Code, 3 2753,) or its substance............... 6 eee eee 


See, also, Evipence, 10-11, 41-44. 


MANDAMUS. 


1. Against whom mandamus lies.—A mandamus lies against the 
governor of the State, as well as any other public functionary, 
to compel the performance of a purely ministerial duty en- 
joined by statute.—Tenn. and Coosa Railroad Co. v. Moore... 

2. And when.—Where a sum. of money is loaned by act of the 
legislature to a railroad company, on its complying with cer- 
tain terms and conditions in said act prescribed ; and the gov 
ernor is required, on the performance of these conditions by 


306 


606 


514 


514 


371 











ke 


800 INDEX. 


MAN DAMUS—continvep. 
the company, to accept its bond for the faithful application 
and repayment of the money, and to draw his warrant in its 
favor, on the custodian of the fund, for the sum thus loaned, 
a, mandamus will lie to compel the performance by the governor 
of this ministerial duty, since an action for damages, if it could 
be maintained, would not afford adequate and complete redress. 371 
3. Sume.——If a court prohibits an attorney, whose license author- 
izes him to practice before it, and who has not been removed 
or suspended in the mode prescribed by the statute, from ap- 
pearing at its bar as counsel in causes in which he has been 
employed, this is the deprivation of a clear legal right, to the 
enjoyment of which he will be restored by mandamus.—With- 
OES Ta iin etka oho cin ales 0 6bes c weseebiandhe tin... 252 
4, Averments of petition for mandamus.—In an application for a 
mandamus, by an attorney-at-law who has been denied the right 
to appear as counsel in a municipal court, an averment that 
the relator ‘is a practitioner of law in all the courts of this 
State, both of state and federal jurisdiction,” is not a sufficient 
allegation of his legal right to practice as an attorney in the 
COME TIN, 4 Ss sin keenweensevisecsctanccve’ Sneaies eaves 252 





MORTGAGES. 


1. Contract held conditional sale, and not mortgage.—A written in- 
strument, signed by the defendant, reciting that he had ‘pur- 
chased from the complainant several slaves, specifying the 
name and separate value of each, and then stipulating that, 
if the complainant ‘‘shall redeem, or cause to be redeemed, 
any part of said negroes within seven years”, the defendant 
would make a specific deduction from the value of each: 
whether considered by itself, or in connection with an absolute 
bill of sale, executed on the next day, which acknowledged 
the receipt of the money in full payment for the slaves, and 
contained a warranty of soundness and title, is a conditional 
sale, and not a mortgage; nor will a court of equity declare 
the contract to be a mortgage, on proof that the complainant 
at first applied to the defendant for aloan of money, or other 
pecuniary aid—that the defendant declined to loan money, but 
made another proposition in reply, to which the complainant 
did not accede; and that by the arrangement finally concluded 
between them, the defendant assumed a large debt due from 
the complainant to a third person, took the negroes at the 
prices specified in the writings above mentioned, and received 
from the complainant his several promissory notes for the dif- 
ference between the aggregate price of the slaves and the 
amount of the assumed debt; there being no proof of fraud, 
imposition, or unfairness, nor any. great disparity between the 


value of the slaves and the price agreed to be paid.—Swift v. 
BWI. on vind. even cess swocceneses pean he's sue andnavenss one. AE7 
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MORTGAGES—conrinveEp. | 

2. Constructive notice of mortgage.—The registration of a mortgage 
is constructive notice only to those who hold under the mort- 
gagor, (correcting dictum in Center v. P. & M. Bank, 22 Ala. 743;) 
but, if the mortgagor, having voluntarily destroyed an unregis- 
tered deed to himself, and procured tlie execution of a deed by 
his vendor to a trustee for his wife, joins with his wife and 
the trustee in a conveyance to a purchaser, the registration of 
the mortgage charges the purchaser with constructive notice 
of such unregistered deed, and he cannot successfully defend an 
action at law by one claiming under a subsequent purchase at 
execution sale against the mortgagor.—Gimon v. Davis....... 589 

2. Purchase by mortgagee at his own sale—A purchaser of land, 
having executed to his vendor a mortgage to secure the pay- 
ment of the purchase-money, and having afterwards resold 
the land toa third person, who agreed that he would discharge 
the unpaid balance due to the vendor, and that the land should 
remain bound by the mortgage, is not within the rule which 
forbids a mortgagee to purchase at his own sale, and may be- 
come the purchaser at the sale under the mortgage.—McNeill 
V. Fee a el oa ge cad. 46 ps cob ae sad sie wee 109 

4. Same ; who may impeach sale, and on 1 what smal: —The wife of 
the mortgagor, claiming under a voluntary conveyance from 

| her husband subsequent to the mortgage, may, in equity, im- 

; peach the validity of the sale under the mortgage; and if her 

bill alleges that the mortgage debt was nearly (if not quite) 

paid, that the mortgagee concealed from her the true state of 

the account between himself and the mortgagor, had the prop- 

erty sold for a pretended debt greater than was actually due, 

and, in effect, became himself the purchaser at the sale, she 

; makes out a case for equitable relieft—Cain v. Gimon........ 168 

5. Who may take advantage of usury.—The wife of the mortgagor, 
claiming under a subsequent voluntary conveyance to her hus- 
band, and seeking to impeach the validity of the sale under 
the mortgage, and to be let in to redeem, cannot take advan- 
tage of usury in the mortgage debt...... . 6... cece cece e eee 168 
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NON-CLAIM. 


See Estates or Decepents, 2. 


te ele at a 


OFFICERS. 


1. Validity of official acts of officer de facto.—The official acts of 

an officer de facto are valid, so far as the rights of the public, 

or of third persons having an interest therein, are concerned, 
and cannot be indirectly called in question in a proceeding to 
which he is not a party.—Heath v. The State............ oe. 273 
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PARENT AND CHILD. 
See Guarpran AND Warp, 3, 4. 


PARTNERSHIP. 


1. What constitutes partnership.—A contract, by which the plain- 
tiff agreed to let the defendants have all the pine timber on 
his lands that was suitable for good lumber, and the defend- 
ants agreed to pay him therefor, annually, in money, one-fifth 
of the gross proceeds of the lumber sold and collected by 
them, does not constitute the parties partners inter sese.—Fail 


fy WI I, hn scree reed eka hoc chines 61 


2. Same.—The fact that a negro-trader, in whose sales-house slaves 
are exhibited for sale and sold by the owner, charges half-com- 
missions for the use of his house, does not constitute him a 


partner with the owner in the sale.—Dillard v. Scruggs...... 670 


PAYMENT. 

1. Remittance of money by mail.—To absolve a debtor from the 
hazzard of loss, in the transmission of money by mail to his 
creditor, it is necessary that the remittance should be made 
by the authority of the creditor, and in the manner and with 
the precautions prescribed by him; and this principle is not 
affected by the impossibility of a compliance, on the part of 
the debtoi, with the conditions and directions prescribed by 
the creditor.—Williams & Smart v. Carpenter & Co.......... 

2. Application of parments.—If a debtor, owing several demands 
to the same creditor, makes a general payment, without giv- 
ing any directions as to its appropriation, the creditor may, at 
his election, apply it to any one of the debts then due, but 
cannot prefer a debt not due, to the exclusion of one due or 
past due; and if he fails to make any election, the law will 
make the application according to fixed rules, preferring a 


3. Same.—Where a debtor owes two notes, maturing at different 
times, and the creditor has brought suit on the first; and, on 
the day the second note matures, the debtor makes a general 
payment, without giving any directions as to the manner of its 
appropriation, the fact thatthe creditor afterwards takes judg- 
ment on the first note, for the full amount due thereon with in- 
terest, shows an election on his part to apply the payment to 


EN ee ee con 482 


4. Same.—If a debtor owes two distinct demands, both over-due, 
and makes a general payment, without giving any directions as 
to its application, the law will apply it, in the absence of a 
specific application by the creditor, to that demand which, 
though not barred at the time the payment was made, has sitce 
become barred by the statute of limitations, or of non-claim. 


(Stone, J., dissenting.)—Robinson’s Adm’rs v, Allison......... 525 
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PLEADING AND PRACTICE. 


I. Parrigs. 


1. Who is proper party plaintiff.—It is not necessary, under section 
2129 of the Code, that an action for a breach of warranty of 
the soundness of a slave should be brought in the name of the 
party really interested.—Newsom v. Huey...........s0sesesesecceees 

2. Same. A certificate, issued and signed by the chiof engineer 
of a railroad company in these words: “This is to certify, 
that the sum of $1000 is due to A. B: from the Ala. & Miss. 
Rivers Railroad Company, for bridging and track-laying,’’—is 
a contract for the payment of money, within the meaning of 
the statute, (Code, 72129) requiring an action to be brought in 
the name of the party really interested.—Ala. & Miss. Rivers 
Railroad Co. v. Sanford & Reid...........0..ceee eee erence 

3. Same.— Where several persons are interested in money bet and 
lost on a horse-race, an action may be brought for the use of the 
wife of any one of them, without joining the others, to recover 
her husband’s'portion of the money.—Davis v. Orme............ 


IT. DecLaraTION, ok CoMPLAINT. 


4, In trespass qu. cl. fr.—In trespass for injuries to land, it is not 
necessary that the complaint should allege that the land is sit- 
uated in the county in which the action is brought: if it eon- 
forms substantially with the form given in the Code, (p. 555,) 
it is sufficient.—Pike v. Hlliott........0.sscsscsssesesseesesteesetsneeee: 


III. Demvurrer. 


5. Effect of demurrer—Under section 2253 of the Code, which 
requires a specification of the grounds of demurrer, a demur- 
rer to a plea cannot be visited upon the complaint.—Newsom 


6. Presumption in favor of regularity of demurrer.—When a de- 
murrer has been sustained by the primary court, the appellate 
court will presume, unless the record affirmatively shows the 
contrary, that the causes of demurrer were specified, as required 
Dy Ge es PA A BO ee 


IV. Puszas. 


7. Form and requisites of plea—A plea which assumes to answer 
the whole complaint, but does not negative the cause of action 
set out in one of the counts, is demurrable...............+. 

8. Error without injury in rulings on pleadings.—The wrongful sus- 
taining of a demurrer to a special plea, when the defendant 
might have had the benefit of the same defense under his other 
pleas, is, at most, error without injury.— Powell v. Asten....... 

9. Waiver of objection to plea of tender.—If issue is joined on a plea 

of tender, without objection to its sufficiency, the plaintiff can 

not be heard to insist that the plea was not filed in time, or 
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PLEADING AND PRACTICE--continvep. 


that it was not accompanied by a payment of the money into 

court at the first term.—Rudulph v. Wagner..............-. + ‘wa 698 
10. When sworn plea is neceasury—Iv an action against a railroad 

company, on a certificate issued by its engineer for work done 

by acontractor, (which certificate is alleged to have been signed 

and issued by the engineer as the authorized agent of the 

corporation, and to have been transferred by the contractor to 

plaintiff ;) there being no sworn plea, denying the execution 

of the certificate,—the instrument itself is evidence of the 

existence of the debt, (Code, 242238, 2278-79 ;) and if the ac- 

tion is brought by an‘assignee, proof of the assignment is not 

required of him, unless it is denied by a sworn plea—Ala. & © 

Miss. Railroad Co. v. Sanford & Reid............ssececeseseseses piiiteoes 703 





V. GENERAL PRactIce. 


11, Allowing jury to,use memoranda prepared by counsel.—The prac- 
tice of permitting the jury, on their retirement, to take with 
them memoranda prepared and used by. counsel on the trial, 
should not be encouraged; but, where it appears that the mem 
orandum simply “contained and referred to the various items of 
debit and credit contained in th» accounts before the jury,” 
and that the court specially instructed the jury, “that it was 
not to be regarded by them as evidence, and that they could 
not look to it for any purpose, except to aid them in referring 
to the various items of account before them,”—the appellate 
court will not reverse on account of its admission.—Robinson’s 
Res TR 5 ainsi sh scnnne> vin ntinhin's paths ners odeeaeriapiontenvengs. HOS 


RAILROADS. ' 

1. Construction of act of February 17, 1854, “ to aid the Tennessee 
and Coosa railroad.’”’—The act of February 17, 1854, entitled 
“ An act to aid the Tennessee and Coosa railroad,” (Sess. Acts 
1853-4, p. 280,) is not void for uncertainty ; the portion of the 
two and three per cent. funds therein specified, is advanced to 
the railroad company asa loan, and not as a gift; and the 
company is bound, in the absence of subsequent legislation as 
to the terms of payment, to repay the sum so loaned, in cash, 
within ten years, without interest for four years, and with in- 
terest at five per cent. per annum after four years.—-Tenn. & 
Coosa Railroad Co. v. Moore.........00..++ccscccscccssccctacccececceges OTL 


SLANDER. ‘ 

1. What words are actionable.—To say of a female, that a certain 
man “ keeps her,” involves a charge of illicit sexual intercourse, 
when the words are understood in their ordinary, popular ac- 
ceptation; consequently, under the Code, (¢2220,): the words 
are, per se, actionable.—Downing V. Wilson.........-ceeceeeeeeee ULT 
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SURETIES. 


1. Right of contribution between co-sureties,—In the absence of spé- 
cial circumstances rendering the general rule inapplicable, one 
surety is entitled to share in the benefit of any indemnity which 
a co-surety may have obtained from their principal, although 
such indemnity may have been intended for the benefit of the 
latter surety alone.—Hartwell v. Whitman...... aie taken ak abet ane the 
2. Amount of recovery for contribution._In a summary proceeding 
for contribution between co-sureties, (Code, 2 2645,) a recovery 
can only be had for the defendant’s aliquot proportion of the 
debt, although he may have been fully indemnified by the 
principal ; consequently, evidence of such indemnity is irrele- 
A rea re 92 
3. Subrogation of surety to vendor's lien—If the adisinisteatér of 
an insolvent estate pays in full, with his own individual funds, 
a note given for the purchase-money of land, on which he was 
bound as his intestate’s surety, he cannot claim to be subro- 
gated, in equity, to the vendou’s lien on the land.—McNeill v. 
MeNeilbss..08.. + svssoes. ove 109 
4. What will dale analy -_ prea “wa parva of an 
lessor, when required by the lessee’s surety, who was bound 
jointly with his principal by instrument under seal, to proceed 
by distress-warrant against the lessee, does not discharge the 
surety from liability.— Brooks v. Carter. .........csscsscsssessscseeees 682 





TENDER. 

1. Sufficiency of tender.——If the complaint claims interest only 
from the Ist January, although the debt was due before that 
day, the plaintiff cannot be heard to insist that a tender of the 
principal, between the day on which the debt matured and 
the 1st January, was not sufficient; because it did not include 
the interest which had then accrued.—Rudulph v. Wagner... 698 

2. Same.—A tender of the entire amount due, including interest, 
at any time between the maturity of the debt and the com- 
mencement of suit, stops the interest, and discharges the debt- 
ee BG PET e TTT rT TT Tee rere 698 

3. Same.-—As a general rule, an actual production and proffer of 
the money is essential to constitute a valid tender; but, if the 
debtor is ready and willing to pay, and is only prevented from 
producing the money by the creditor’s declaration that he will 
not receive it, this dispenses with an actual production of the 


IE saivccete tact tiicannndes isi nkens peiranaaaaaaemmake 698 


See, also, PLeapine AND Practice, 9. 


TRESPASS. 

1. When action lies between joint tenants.-- Where there has been 
no actual ouster, one joint tenant of land cannot maintain an 
action of trespass against his co-tenant.—Bishop v. Blair......... 80 








806 INDEX. 


TRESPASS—conrTINvED. 
2. Form and sufficiency of complaint.—In trespass for injuries to. 
land, it is not necessary that the complaint should allege that 
the land is situated in the county in which the action is 
brought: if it conforms substantially with the form given in 
the Code, (p. 555,) it is sufficient.—Pike v. Elliott.......... Seeeseeee | OD 
3. Relevancy of evidence.—In trespass quare clausum fregit, the evi- 
‘dence of a witness who testifies to a trespass committed by de- 
fendant on lands belonging to plaintiff, but cannot identify those 
lands as the lands described in the complaint, cannot be ex- 
cluded from the jury on Motion. .............ssseseesseeeee Mhdeeeaeeoases 69 
4. Plea of former recovery by plaintiff as claimant in A aad of right 
of property.—A judgment for the claimant, in a trial of the right 
of property under the statute, is not a bar to a subsequent ac- 
tion by him to recover damages for the tortious taking of his 
property under the execution.--Lenoir’s Adm’r v. Wilson...... 600 








TRIAL OF RIGHT OF PROPERTY. 


1. Competency of defendant in execution as witness for plaintiff. 
Under the Code, (?2802,) the defendant in execution is a com- 
petent witness for the plaintiff, on a trial of the right of prop- 
erty.—Durden v. Mc Williams.............006- sere ees enddiptassinss . 854 


TROVER. 


1. When sub-bailee of hirer is liable in trover.—If the hirer of a 
slave under a general contract, or under a special contract for 
his employment as a plantation hand, gratuitously lends 
hin to another person, for the specific purpose of being 
employed in raising a gin-house, and the slave is killed while 
so employed, the sub-bailee is liable to the owner for his value, 
in trover, no matter what degree of care he exercised in hav- 
ing the work performed, although he had no notice of the 
owner’s title, and no reason to suppose that the hirer was not 
ee I We TNE; ciksbavetnsiagetn <wcinssehisitbasersdrosenneese 449 
2. When action lies fur conversion of promissory note.—When a note 
is endorsed and transferred as collateral security, a subsequent 
payment of the original debt by the transferror operates as a 
re-transfer to him of the endorsed note; and if the creditor, 
or his personal representative, refuses to deliver the note on 
demand, trover lies against him for the conversion.— Overstreet 
v. Nunn’s. Executors........s000s haa Ueeicanseben sereh ssntevasbeboeceverss GAH 


TRUSTS. 

1. Trustee's title under deed —Where slaves are conveyed by deed 
to a trustee, “or his legal representative,” for the sole use and 
benefit of the grantor’s unmarried daughter and her children, 
forever, the legal title of the trustee does not cease at thedeath 
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TRUSTS—conrinvunp. 
of the daughter, leaving children; andif the original trustee 
resigns, and another person is appointed in his stead by the 
circuit court, the death of the substituted trustee does not in- 
vest the children with the legal title -——Williams v. McConico. 

2. Same, under decree in chancery.—Under a decree in a chancery 
suit, making partition of the estate uf the complainant’s de- 
deased father among the distributees ; settling the portion of 
the complainant, who was then a married woman, ona trustee, 
for her sole and separate use during life, with remainder to 
her children living at her death ; appointing a trustee for her, 
and requiring that he “shall give bond, with surety, condi- 
tioned that he will account and pay over to the said Mary,” 
[complainant,] ‘and to no one else, all such sums of money 
as he may reseive as trustee aforesaid, (such bond to be in 
double the value of the personal estate, and double the annual 
income of the real estate,) and that he will faithfully perform 
such order and decree as the court may make touching the 
said trust estate’’—-the legal title is vested in the trustee until the 
termination of the life-estate, and is not devolved upon the 
cestuz que trust by the death’of the trustee before that time. 
Witter v. Dudley 


See, also, Cuancery, 17-23. 





WAYS. 


1. Right of way appurtenant, and its incidents.—A right of way, cre- 
ated by express grant in a devise, is appurtenant to the land 
devised, and passes by a conveyance of the land toa purchaser 
from the devisee, without express mention of the appur- 
tenances; it is also a charge upon the servient lands, which 
attaches to them in the hands of a purchaser from the person 
to whom they were devised; and it is not terminated, or 
impaired, by the fact that the owner afterwards acquires 
from a third person mere permission, revocable at any time, 
to pass over other lands so as to reach his own.——Lide v. Hadley 627 


See, also, Cunncery, 26-27. 


WILIS. 

1. What ts sufficient signing of will_—Under the statute of this 
State, (Code, ¢1611,) the testator’s name may be signed for him 
by another perscn in his presence, and by his direction; and 
such signing may be made tor him by one of the sybscribing 
witnesses to the will.—Riley y. Riley ......0.c.sesscovsssveceresssouses 496 

_ iv! | is sufficie.é attwiation——But one of the subscribing wit- 
nes cannot sign tiie name of another subscribing witness, 
when the latter is able to write, and does not physically par- 

ticipate in the act of signing,......00.0.0sssscscssrossvesscnccncaie « ‘ 

. What law governs revocation of will--The question whether a 





‘ 





WILLS—continvep. 
will, executed in 1961, is impliedly revoked by a sale and con- 
veyance of the land devised by it in 1856, must be determined 
by the provisions of the Code of -1853.--Welsh v. Pounders... 

4, What constitutes implied revocation of ‘will—Under the Code, 
(2 1602,) ) # sale and conveyance of land by the testator, after 
the execution of his will, does not operate as a revocation of 
a ‘devise of the land, when the purchase-money is unpaid at 
the time of his death, “unless it appears by the contract, or 
some other instrument in writing, to be intended as a revoca- 


Rath soccasrces Pesccccsdscoceeacceccescecsccoselescobrect coesesccccessocsoeceesces 668 


WITNESS. 
1. Competency of defendant in execution as witness for plaintiff. 

Under the Code, (3 2302,) the defendant in execution is a com- 

_petent witness for the plaintiff, on a trial of the right of prop- 
erty.—Durden v. McWilliams...... pe eisecawe tea wadala Meum aes 

. Competency of vendor as witness for purchaser.—In an action of 
trespass against a sheriff, for seizing and selling plaintiff’s 
property under execution against his vendor, a judgment for 
or against the plaintiff would not be admissible evidence for 
or against his vendor, in another action; consequently, under 
section 2302 of the Code, his vendor is a competent witness for 
the plaintiffi—Sawyer v. Ware 

. Competency of transferror as witness for transferree.—Neither 
section 2290 of the Code, (which declares the transferror of any 
contract not a competent witness for his transferree, “to prove 
the cause of action,”) nor the analogous rule settled by several 
decisions of this court prior to the Code, applies to a case in 
which the vendor of a manufactured article is offered as a wit- 
ness for the purchaser, in an action of trespass by the latter, 
against the sheriff, for seizing and selling the article under exe- 
cution against the vendor 

. Competency of stockholder as witness for private corporation.—A 
stockholder in a railroad company is not a competent witness 
for the corporation.—Ala. & Miss. Rivers Railroad Company v. 
NIE SIU isictansniitsonnnsneennxentiabixine Sakdbadiden pibdtnacaces 

- Cross-examination of witness.—If a witness betrays bias, partiality, 
or corruption, the appellate court will lay down no rule as to 
the questions which may be asked him on cross-examination : 
“that must be, in a great degree, left to the discretion of the 
presiding judge.”—Jn re Carmichael 


See, also, Evipencer, 41-45. 


* WRIT. 

1. Ca. sa,—A writ of ca, sa. is not confined in its operation to the 
county of the defendant’s residence ; nor is it necessary that the 
clerk endorse on it that the sheriff hold the defendant to bail 

. in double the sum sworn to be due.—-Ex parte Cleveland 
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